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AlKOUED  AND  DETEBMINED 

IV 


THE   QUEEN'S  BENCH, 


tzr 


MICHAELMAS    TERM, 

XXIX.  VICTORIA. 

(CORTIHUBD  FROM  VoL.  VL) 


IN  THE  EXCHEQUER  CHAMBER. 

Bbanb  and  Wife  against  The  HAimEBSMnH  and  \jridaif. 
City  Railway  Company.  i867.j 


On  the  exeeution  of  an  ioqniiy  before  the  sheriff  and  a  jnzy,  under  Como^v 

The  Landa  Clauses  Consobdation  Act,  1845,  8  &  9  Vict.  c.  18.,  to  deter-  CoJLfJ!aiion 

Bune  the  compensation  to  be  paid  to  the  proprietor  of  a  messnage  and  y^  ^wv  to 

land  in  consequence  of  their  "  haying  been  or  being  iiyuriously  aSected  pf^t„4gg^ 

Yjj  reason  of  the  execution  or  construction  of  the  railway  and  works ;"  ^^jn^y  from 

it  did  not  ajxpear  "  that  any  structural  injury  was  or  would  be  caused"  ^rtUiln. 

to  the  premises  by  the  construction  of  the  railway ;  but  it  did  appear  ^i^^  ^^^ 

tiiat  *'  by  reason  of  the  workins  of  the  railway  after  it  had  been  opened  gyf^^J^  afi^ 

foe  traffic,"  they  were  and  would  be  "  subjected  to  vibration,  noise  and  cwnpletion  of 

smoke  from  passing  trains,  and  were  and  always  would  be  affected  and  i.^^^^ 
depreciated  and  lessened  in  value  thereby  :'*  Held  by  the  Exchequer  ^* 

Chamber,  consisting  of  KBotina  and  Smith  JJ.,  and  iramwell  B.,  dis- 
aentiente  ChanneU  B.,  that  the  claimant  was  not  entitled^  compensation  : 
reTersing  the  decision  of  the  Queen's  Bench,  consisting  of  MeUor  and 

iMShU. 

n^HIS  was  an  action  for  the  recoveiy]  of  272/.,  the 

balance  of  1141i^^  being  the  amount  for  which 

judgment  was  ^ven  by  the  sheriflf  of  Middlesex  for  the 

female  plaintiff,  then  Mary  Christiana  Louisa  Piper, 

▼OL.  TII.  ^^i      B  ^.  ii  n. 
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widow^  against  the  defendants,  upon  an  inqnisitioQ 
held  before  him  under  The  Lands  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Fict  c.  18.,  to  assess  the 
compensation  to  be  paid  by  the  defendants  to  her  as 
executrix  and  devisee  in  fee  of  one  IL  M.  Piper,  for 
damage  sustained  by  him  in  his  lifetime  and  by  her 
since  his  decease  by  a  certain  messuage,  buildings, 
garden  and  land  having  been  or  being  injuriously 
affected  by  reason  of  the  execution  or  construction  of 
the  railway  and  works  authorized  by  the  defendants' 
Acts  of  Parliament  and  the  Acts  incorporated  there- 
with, or  otherwise  by  the  exercise  of  the  powers  vested 
iu  them  by  any  Act  of  Parliament,  together  with 
interest.  See.  By  consent  of  the  parties  the  following 
case  was  stated  for  the  opinion  of  the  Court  under  a 
Judge's  order. 

B.  M.  Piper,  deceased,  was  at  the  time  of  his  death 
seised  in  fee  in  possession  of  a  certain  messuage,  out- 
buildings, garden  and  lands,  situate  at  ShephertTs  Biuh, 
in  the  county  of  Middlesex,  and  known  as  Cumberland 
House.  He  died  in  October,  1868,  having  by  will 
appointed  the  female  plaintiff,  then  his  wife,  and  other 
persons  his  executrix  and  executors,  and  after  certain 
specific  bequests  to  her  devised  and  bequeathed  to  them 
all  and  every  his  freehold  and  leasehold  messuages,  lands, 
tenements  and  hereditaments,  and  all  other  his  real 
estate,  and  all  other  the  residue  of  his  personal  estate, 
upon  certain  trusts.  She  proved  his  will,  and  became 
solely  seised  in  fee  in  possession  of  the  messuage, 
outbuildings,  garden  and  lands  as  trustee  under  the 
will. 

By  The  Hammersmith  and  City  Bailway  Act,  1861, 
24  &  25  Vict.  c.  cbdv.,  the  defendants  were  incorporated, 
and  were  empowered  to  make  and  maintain  a  certain 
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railway  and  works  as  therein  mentioned^  and  to  enter 
tipon,  take  and  use  certain  lands  for  the  purposes  of 
that  Act  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  18.,  and  The  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict  c.  20.,  were  incorporated 
iriih  and  formed  part  of  that  special  Act. 

The  defendants  proceeded  to  construct  and  execute 
the  railway  and  works  under  and  in  accordance  with 
the  provisions  of  the  special  Act  and  the  Acts  incorpo- 
rated therewith.    The  railway,  in  its  course,  crossed  the 
Uxhridge  Road  nearly  at  right  angles,  and  at  and  near 
this  point  it  was  constructed  upon  a  viaduct  of  brick 
arches,  and  at  a  height  of  about  19  feet  above  the 
level  of  the  ground.    This  part  of  the  railway  was 
completed  in  or  about  the  month  of  Aufftut,  1868,  and 
the  railway  was  opened  for  public  traffic  in  the  month 
of  June,  1864. 

The  railway  never  was  worked  by  the  defendants, 
who  never  had  any  engines  or  carriages,  but  since  it 
was  first  opened  for  traffic  always  had  been  run  over 
and  worked  by  TTie  Great  Western  Raihoay  Compainf, 
with  their  own  engines  and  carriages,  under  the  powers 
givffli  by  the  before  mentioned  special  Act  It  was 
worked  by  them  as  a  passenger  railway  only,  and  in  the 
usual  and  ordinaiy  way. 

Cumherland  House  is  situated  in  the  immediate  neigh- 
bourhood of  the  railway,  near  the  spot  where  the  railway 
crossed  the  Uxbridge  Road.  No  part  of  Cumberland 
Hauze^  and  no  lands  or  hereditaments  whatsoever  of 
iZ.  M.  Piper,  or  of  the  female  plaintiff,  were  ever  entered 
upon  or  taken  or  used  by  the  defendants  permanently 
or  temporarily. 

The  railway  and  works  were  commenced  in  the  life- 
B  2 
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time  of  B.  M.  Piper,  and  he  was  then  residing  there 
with  his  wife  and  family^  and  after  his  death  the  female 
plaintiff^  then  his  widow,  continued  to  reside  there  with 
her  family. 

The  female  plaintiff,  after  the  death  of  R,  M.  Piper, 
and  on  the  19th  July,  1864,  caused  to  be  serred  on  the 
defendants,  by  h6r  solicitors,  a  notice,  of  which  the 
following  is  a  copy : — 

"  To  The  HammerrniUh  and  City  Railway  Company, 
"Take  notice  that  I,  Mary  Christiana  Louisa  Piper, 
of  Cumberland  House,  ShepherdCs  Bush,  Hammersmith, 
in  the  connty  of  Middlesex,  widow,  claim  to  be  entitled 
to  compensation  from  you,  the  said  Company,  for 
damage  and  injury  done  or  caused  to  be  done,  and 
which  will  hereafter  arise  and  be  occasioned,  to  my  pro- 
perty by  the  exercise  by  you,  the  said  Company,  of  the 
powers  conferred  on  you,  the  said  Company,  by  the 
several  Acts  of  Parliament  relating  thereto,  and  in  the 
course  of  and  in  and  by  the  making  and  execution  by 
you,  the  said  Company,  of  the  said  railway,  and  of  the 
works  connected  therewith,  and  by  the  working  and  use 
of  the  said  railway  by  you,  the  said  Company,  and 
consequential  thereon,  and  that  the  property  in  respect 
of  which  I  claim  compensation  is  the  said  Cumberland 
House,  with  the  buildings  and  garden  and  land  connected 
therewith,  and  adjoining  thereto,  and  that  my  interest 
in  the  said  property  is  that  of  tenant  in  fee  in  possession 
as  trustee  under  the  last  will  and  testament  of  Robert 
Monkhouse  Piper,  deceased,  who  in  his  lifetime  and  at 
the  time  of  his  death  was  seized  in  fee  in  possession 
of  the  said  property :  and  further  take  notice  that  I  am 
also  executrix  of  the  said  last  will  and  testament  of  the 
said  Bdbert  Monkliouse  Piper,  deceased,  and  that,  as  such 
executrix  as  aforesaid,  I  also  claim  compensation  for 
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damage  and  injury  done  or  canaed  to  be  done  to  the 
said  property  in  the  lifetime  of  the  said  Robert  Monk- 
house  JPiper,  and  in  the  course  of  and  in  and  by  the 
making  and  execution  by  you,  the  said  Company,  of  the 
said  railway,  and  of  the  works  connected  therewith : 
and  further  take  notice  that  the  amount  of  compensa- 
tion claimed  by  me,  as  such  trustee  as  aforesaid,  in 
respect  of  my  said  interest  as  such  trustee,  is  1500/., 
and  that  the  amount  of  compensation  claimed  by  me, 
as  such  executrix  as  aforesaid,  in  respect  of  the  interest 
of  the  said  Robert  Monkhouae  Piper,  in  his  lifetime,  is 
100/. :  and  further  take  notice  that  I  desire  the  ques- 
tions of  such  compensation  respectively  to  be  settied  by 
a  special  jury,  and  I  require  you,  the  said  Company,  to 
take  the  necessary  steps  for  having  the  said  respective 
questions  so  settied  according  to  the  statutes  in  such 
case  made  and  provided. 

'<  Dated  this  19th  day  o(July,  1864. 

**  Aldridge  and  Bromley^  Grojft  Inn, 

*'  Solicitors  for  Mrs.  M.  C.  L.  Piper  J' 

The  defendants,  within  twenty-one  days  after  the 
receipt  of  this  notice,  duly  issued  their  warrant  to  the 
sheriff  of  Middlesez  to  summons  a  special  jury  under 
The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
tf.  18.,  as  follows: — 

"  Hammersmith  and  City  Railway. 

''  Middlesex  to  wit.  To  the  Sheriff  of  the  county  of 
Middlesex.  Whereas  we.  The  Hammersmith  and  City  RatU 
way  Company,  incorporated  by  the  Hammersmith  and 
City  Railway  Act,  1861,  in  which  Act  The  Lands  Clauses 
Consolidation  Act,  1845,  and  The  Railways  Clauses 
Consolidation  Act,  1845,  are  respectively  incorporated, 
have  been  served  with    a   certain  notice  in  writing 
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in  the  words  and  figures  following  (that  is  to  say) 
[The  warrant  here  set  out  the  notice.]  And  whereas 
we  have  not  taken  or  used  any  part  of  the  said 
property  or  messuage  called  Cumberland  House,  build- 
ings, garden  and  land,  and  we  do  not  adbnit  that  the 
same  messuage  and  premises  have  been  injuriously 
affected  by  the  making  and  execution  of  the  said  rail- 
way and  of  the  works  connected  therewith,  or  by  the 
exercise  of  the  powers  by  any  Act  of  Parliament  vested 
in  us,  or  that  the  said  Robert  Monkhome  Piper,  deceased, 
and  Marjf  Christiana  Louisa  Piper  respectiyely  have 
sustained  any  damage  for  which  we  are  liable  to  make 
compensation  under  the  said  Acts  of  Parliament,  and  we 
altogether  dissent  from  the  said  daim.  But  subject  to 
and  under  protest  we  are  willing  to  issue  our  warrant  to 
summon  a  special  jury  in  order  that  the  amount  of 
compensation  which  we  ought  to  make  in  respect  of 
such  of  the  said  matters  (if  any)  as  may  be  proved  and 
as  under  the  said  Acts  of  Parliament  we  may  be  liable 
to  make  compensation  for  may  be  settled,  ascertained 
and  determined*  Now  therefore  we,  7%€  Hammersmith 
and  City  Railway  Company,  in  compliance  with  the 
request  in  that  behalf  contained  in  the  said  notice  of 
the  19th  day  of  July,  1864,  and  pursuant  to  the  pro- 
visions of  the  said  Acts  of  Parliament,  do  by  this  warrant 
under  our  common  seal  issued  to  you,  the  sheriff  of  the 
county  of  Middlesex,  require  you  to  summan  a  special 
jury  in  compliance  with  the  directions  of  the  said  Acts 
for  the  purpose  of  settling,  ascertaining  and  determining 
the  sum  or  sums  of  money  to  be  paid  by  way  of  com- 
pensation for  the  damage  (if  any)  sustained  by  the  said 
Robert  Monkhouse  Piper,  deceased,  in  his  lifetime,  or  by 
the  said  Mary  Christiana  Louisa  Piper  since  his  decease. 


XXX.  VICTORIA.] 


by  the  said  messuage  called  Cumberland  Hotue^  build- 
iiigSy  gaiden  and  land,  having  been  or  being  injiuioasly 
affected  by  reason  of  the  execution  or  oonfitruction  of 
the  railway  and  works  authorised  by  the  said  Acts  of 
Parliament  or  otherwise  by  the  exercise  of  the  powers 
by  any  Act  of  Parliament  vested  in  us.  Given  under 
our  common  seal  this  27th  day  of  Jufy,  1864 

*'A.  L.  Jenkbu,  Secretary.'' 
Afterwords,  and  after  due  notice  given  on  the  18th 
Avgutit  1864y  before  the  sheriff  and  a  special  jury 
of  the  county  duly  summoned  and  sworn  to  inquire  of 
aad  assess  the  damages  or  compensation  aforesaid^  the 
ssid  daim  was  duly  inquired  of  according  to  law.  And 
the  female  plaintiff  and  the  defendants  appeared  on  such 
inquizy  by  their  respective  counsel. 

On  such  inquiry  the  claimant  by  her  counsel  claimed 
compensation  in  respect  of  the  following  matters.  1. 
For  the  obstruction  of  light  and  air^  and  doorway.  2.  For 
damage  to  the  garden  by  lime  dust  and  smoke  in  the 
ooorae  of  construction  of  the  railway  in  the  lifetime  of 
the  said  B.  M.  Piper.  8.  That  the  working  of  the 
railway  and  the  runmng  of  trains  over  it  after  it  had 
been  constructed  and  opened  for  traffic  had  occasioned^ 
and  always  would  occasion^  vibration^  noise  and  smoke, 
and  that  the  premises,  by  reason  of  their  being  subjected 
to  such  vibration,  noise  and  smoke  from  passing  trains, 
were  and  always  would  be  affected  and  further  depre-* 
dated  in  value. 

Evidence  was  given  on  behalf  of  the  daimant  in 
support  of  each  of  these  three  heads  of  claim,  and"  for 
the  purposes  of  the  case  it  was  admitted  that  damage 
was  caused  to  the  claimant  under  the  first  two  heads 
by  the  matters  therdn  stated,  and  that  the  female 
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plaintiff  was  entitled  to  the  compensation  assessed  in 
respect  of  those  two  heads  as  after  mentioned.  As 
to  the  third  head  of  claim,  it  did  not  appear  that  any 
structural  injury  was  or  would  be  caused  to  Ctmber^ 
land  House,  or  any  of  its  outbuildings,  by  the  con- 
struction of  the  railway.  But  it  appeared,  and  was 
admitted  for  the  purposes  of  the  case,  that  by  reason 
of  the  working  of  the  railway  after  it  had  been  opened 
for  traffic  the  house  and  buildings  were  and  would  be 
subjected  to  yibration,  noise  and  smoke  from  passing 
trains,  and  were  and  always  would  be  affected  and 
depreciated  and  lessened  in  value  thereby.  The  defend- 
ants by  their  counsel  objected  to  any  evidence  being 
given  or  received  of  any  depreciation  in  value  occasioned 
by  these  causes,  and  such  evidence  was  admitted  under 
protest. 

The  defendants  by  their  counsel  then  objected  that 
the  female  plaintiff  was  not  entitled  to  any  compensation 
under  the  third  head  of  claim,  but  finally,  and  in  order 
that  the  question  might  be  convenientiy  raised  and 
determined^  it  was  agreed  that  the  jury  should  assess 
the  amount  of  compensation  to  the  female  plaintiff 
under  each  of  the  said  several  heads  of  claim  separately; 
and  the  jury  accordingly  assessed  the  amount  of  com- 
pensation to  be  paid  to  her  as  follows: — 

For  obstruction  of  light,  air,  and 
doorway 

For  damage  to  garden  in  the  lifetime 
'  of  the  said  R,  M.  Piper  - 

For  vibration  from  the  use  of  the 
railway  after  construction  as  before 
mentioned  .  ,  .      272    0    0 


-  £836    0    0 


88    0    0 
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For  wluch  several  sums  they  gave  thdr  verdict,  and      [1807.] 
the  flheriff  gave  judgment  that  those  several  sums  be       bbavp 
paid  by  the  defendants  according  to  the  provisions  of     HAinisa- 
the  Acts  mentioned  in  the  warrant;  and  such  verdict        ^^^^ 
and  judgment  were  aflkerwards  and  before  the  com-      ^^ 
menoement  of  this  suit  recorded  according  to  law.  Compuj. 

After  the  giving  of  the  verdict  and  judgment,  and 
\xiort  QnA  suit,  the  female  plaintiff  intermarried  with 
the  male  plaintiff. 

Before  the  commencement  of  this  suit  the  defendants 

paid  into  the  Bank  of  England  to  the  account  of  the 

Aooonntant  General  of  the  Court  of  Chancery,  to  the 

ca^t  cSEx  parte  The  Hammertmith  and  City  Railway 

Company^  in  the  matter  of  The  Hammersmith  and  City 

BaQvay  Act,  1861,  the  sum  of  886Z.  so  assessed  as 

aforesaid  for  obstruction  of  light,  air  and  doorway,  and 

they  also  paid  to  the  plaintiffs  the  sum  of  8BL  so  assessed 

as  aforesaid  for  damage  to  the  garden  in  the  lifetime  of 

R  M.*  Piper.    The  plaintiffs  made  no  further  claim  in 

respect  of  any  of  those  sums. 

The  plaintiffs  contended  and  the  defendants  denied 
that  the  female  plaintiff  was  entitled  to  have  compen- 
sation made  to  her 'by  the  defendants  in  respect  of  the 
matters  falling  under  the  third  head  of  claim.  It  was 
admitted,  for  the  purposes  of  the  case,  that  all  such 
demands  of  payment  of  that  sum  as  were  necessary  to 
entitle  the  plaintifb  to  such  writ  of  mandamus  as  is 
after  mentioned  had  been  made  by  the  plaintiffs 
upon  the  defendants,  and  that  payment  had  been  refdsed 
by  them. 

The  question   for  the  opinion  of  the  Court  was. 
Whether  the   female  plaintiff  was  entitled   to  have 
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compensation  made  to  her  bv  the  defendants  in  respect 
of  the  matters  falling  nnder  the  third  head  of  daim. 

If  the  question  should  be  answered  in  the  affinnatiye, 
judgment  was  to  be  entered  for  the  plaintiffs  as  the  Court 
should  direct,  either  for  the  sum  of  272/.  with  interest 
thereon,  Sec,  or  that  a  peremptory  writ  of  mandamus 
should  issue  commanding  the  defendants  to  pay  the 
sum  of  272/.,  with  interest  thereon,  into  the  bank 
in  the  name  and  with  the  privity  of  the  Accountant 
General  of  the  Court  of  Chancery  in  England,  to  be 
placed  to  the  account  there  of  such  Accountant  Gteneral 
Ex  parte  The  RammernnUh  and  City  Railway  Company, 
in  the  matter  of  The  Hammersmith  and  City  Railway 
Act,  1861. 

If  the  question  should  be  answered  in  the  negative, 
judgment  was  to  be  entered  for  the  defendants  with 
costs  of  suit 

The  case  was  argued  in  Michaelmas  Term  and  Vaca- 
tion, 1865,  on  the  17th  and  27th  November. 


Hawkins  {Joseph  Dixon  with  him),  for  the  plaintifi. — 
The  first  and  main  question  in  this  case  is  of  great  im- 
portance, vis.,  whether,  on  an  inquiry  for  the  purpose  of 
assessing  compensatiim  to  an  individual  for  damage  to 
his  property  caused  by  the  construction  of  a  railway 
authorized  by  Act  of  Parliament,  the  jury  can  take  into 
QOnsideration  the  damage  that  may  result  from  smoke, 
noise  and  vibration  after  the  line  is  completed.  There 
is  another  question,  viz.,  whether,  supposing  the  afiSr- 
mative,  this  Company  is  liable  to  make  compensation 
to  the  claimant,  seeing  that  the  injury  complained  of 
has  been  oocasioned  by  theu*  lessees.  The  claimant  is 
entitled  to  judgment  on  both  points. 
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The  Bailways  Clauses  Consolidation  Act,  1846,  8  &  9 
Vict  c.  20.  s.  6.,  enacts  that  "  in  exerdnng  the  power 
pma  to  the  Company  by  the  special  Act  to  constract 
the  railway,  and  to  take  lands  for  that  purpose,  the 
Company  shall  be  snlject  to  the  provisions  and  restrio- 
tioDB  contained  in  this  Act  and  in  the  said  Lands 
Claiues  Consolidation  Act;   and  the  Company  shall 
make  to  the  owners  and  occupiers  of  and  all  other  parties 
interested  in  any  lands  taken  or  used  for  the  purposes 
of  the  railway,  or  injuriously  affected  by  the  construe- 
tion  thereof,  full  compensation  for  the  value  of  the  lands 
80  taken  or  used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  parties,  by  reason  of  tiie 
exercise,  as  regards  such  lands,  of  the  powers  by  this 
or  the  special  Act,  or  any  Act  incorporated  therewith, 
vested  in  the  Company ;  and,  except  where  otherwise 
provided  by  this  or  the  special  Act,  the  amount  of  such 
eompensation  shall  be  ascertained  and  determined  in 
the  manner  provided  by  the  said  Lands  Clauses  Con- 
solidation Act  for  determining  questions  of  compensa- 
tioQ  wiUi  regard  to  lands  purchased  or  taken  under  the 
promoiis  thereof;  and  aU  the  provisions  of  the  said 
last  mentioned  Act  shall  be  applicable  to  determining 
the  amoont  of  any  such  compensation,  and  to  enforcing 
the  payment  or  other  satisfeustion  thereof/'     Sect  16. 
**  Subject  to   the  provisions  and  restrictions  in   this 
ttid  the  special  Act,  and  any  Act  incorporated  there- 
^th,  it  shall   be   lawful   for  the  Company,  for  the 
purpose  of  constructing  the  railway,  or  the  accommo- 
dation works  connected  therewith  hereinafter  mentioned, 
to  execute  any  of  the  following  works ;  (that  is  to  say,)  &c. 
And  they  may  do  all  othar  acts  necessary  for  making, 
maintaining,  altering,  or  repairing,  and  using  the  railway : 
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of  that  case  and  is  at  variance  with  what  is  said  in  it 
by  Cromptan  J.,  p.  671.  \Meltor  J.  Attention  was  not 
drawn  there  to  the  distinction  between  injuries  from 
the  execution  of  the  works  and  injuries  from  carrying 
on  the  business  of  the  railway.]  Chamberlain  y.  The 
ff'eMt  End  of  London  and  Crystal  Palace  Railway  Com^ 
pany  {a\  and  Richet  y.  The  Metropolitan  Railway  Com^ 
pany  {b)  may  be  cited ;  but  the  former  related  only  to 
injuries  to  the  trade  of  a  public  house ;  and  the  latter  to 
compensation  for  loss  in  trade.  [They  also  cited  Bradley 
y.  Gill  {c).]  Lee  v.  Milner  {d)  turned  on  the  language 
of  a  special  Act ;  and  in  Read  y.  The  Victoria  Station  and 
Pimlico  Railway  Company  {e)  the  mischief  could  not 
be  foreseen.  [Lush  J.  referred  to  Moore  y.  The  Great 
Southern  and  Western  Railway  Company  (/)  and  Tuohey 
y.  Same  (y). 


Karslake  {Horace  Lloyd  with  him),  for  the  defendants. 
— The  Company  haye  not  been  guilty  of  any  negligence. 
They  haye  not  taken  any  land  of  the  daimanls^  or  done 
any  injury  to  their  land^  or  interfered  with  any  easement 
of  theirs.  What  they  complain  of  was  done  by  the  lessees 
of  the  defendants  in  the  working  of  their  line^  the  con- 
struction of  which  was  authorized  by  the  Legislature. 
If  a  man  runs  a  railway  oyer  his  own  land  so  as  to  render 
it  a  nuisance  to  his  neighbours  he  will  be  liable,  but 
his  lessee  will  not;  and  if  he  dedicates  his  land  to 
the  public  for  a  highway  he  is  not  liable  to  be  sued 

(a)  2  i?.  ^  i9.  605;  affirmed  on  error,  Id.  617. 

{h)  5B.fS.  149;  xevened  on  enor,  Id.  156. 

{e)  1  Lutw,  69.  (d)2M.^  W.  824. 

(«)  1  IT.  #  C.  826. 

if)  10  Iruh  Com.  Law  Sep.  46.  (^)  Id.  9a 
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by  lus  neighboors  wlio  are  disturbed  by  carts  and  car-      [1867.] 
liagea  passing  over  it     So  the  setting  up  a  school  or  shop       iiLurD 
near  a  valuable  honse  is  no  ground  for  compensation.     HAinin- 
The  act  done  must  be  actionable  to  give  a  right  to        ^^^^^ 
compensation,  but  it-  does  not  follow  that  because  an        Cm 
action  would  have  lain  before  the  statute  the  party  is      Companj. 
neoesBarily  entitled  to  compensation  since  the  statute. 
Where,  under  the  provisions  of  an  Act  of  Parliament 
which  recited  that  a  railway  between  certain  points 
would  be  of  great  pubUc  utility^  and  materially  assist 
the  agricultural  interest  and  general    traffic    of  the 
ooantiy,  a  railway  was  constructed  parallel  and  adjacent 
to  an  ancient  highway,  and  the  locomotive  engines  on 
the  line  frightened  the  horses  of  the  persons  using  it, 
it  was  held  that  no  indictment  lay  against  the  Company 
for  a  ndsance,  as  it  must  be  supposed  that  the  Legis- 
htnre  intended  to  legalize  all  consequences  following 
from  what  they  authorized ;  Bex  v.  Pease  (a).    A  rail- 
way Company  authorized  by  the  Legislature  to  use 
locomotive  engines  is  not  liaUe  for  injury  caused  by 
fire  to  land  which  has  arisen  by  mere  accident ;  Vavghan 
y.  The  Taff  Vale  Raaway  Company  (»>     The  thing 
caosing  the  misdiief  here  was  not  done  upon  land  taken 
by  the  Company  firom  the  claimant,  as  was  the  case  in 
Re  Tlie  Stoekparti  Timperley  and  AUringhan  Railway 
Company  (c) ;  and  where  it  is  not,  it  is  not  for  every 
amount  of  annoyance  that  an  action  would  lie  at  com- 
mon law :  thus  mere  personal  annoyance  will  not  suffice, 
nor  can  a  reversioner  sue  for  annoyance  to  his  tenant ; 
Mumford  V.  The  Oxford,  Worcester  and  Wolverhampton 

{b)  bS.f  N,  679 ;  roTening  the  judgment  of  the  Ezch.  3  Id.  743, 
(e)  33X.J.  e.£.251;  10Jifr.Jf.iS.C14. 
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Railway  Company  (a).  Now  yibration  does  not  in  the 
'  least  interfere  with  the  claimant's  title  to  the  land. 
Sect.  63  of  The  Lands  Qauses  Consolidation  Act,  1845, 
only  applies  where  there  has  been  a  severance  of  land. 
Where  a  man  is  compelled  to  part  with  a  portion  of  lus 
land,  it  is  reasonable  to  give  him  compensation,  not  onlj 
for  the  value  of  the  portion  taken,  but  for  the  injury 
done  to  the  rest.  [They  referred  to  sects.  22  and  49.] 
It  must  be  conceded  that  this  point  is  not  con- 
cluded by  any  direct  authority ;  but  there  are  several 
well  considered  dicta  upon  it.  In  TTie  Caledonian  RaU- 
way  Company  v.  Ogilvy  {b)  Lord  Cramoorth  C.  says : 
"  I  am  far  from  admitting  that  he''  (L  e.  a  complainant) 
"  would  have  a  right  of  compensation  in  some  cases  in 
which,  if  the  Act  of  Parliament  had  not  passed,  there 
might  have  been  not  only  an  indictment,  but  a  right  of 
action.''  In  Glover  y»  The  North  Staffordshire  Railway 
Company  (c)  Lord  Campbell  says :  '*  In  some  instances, 
and  they  often  are  cases  of  great  hardship,  land  is 
depreciated  in  value  without  being  what  the  statute  terms 
injuriously  affected."  In  Broadbent  v.  TTie  Imperial 
Gas  Company  {d)  Wilks  J.  says,  p.  458,  speaking  for 
himself  and  Crompton  J. :  ''The  expression  'the  works' 
seems  to  us  more  properly  to  apply  to  the  construction 
of  the  manufactory"  (i.  e.  the  gas  works),  "  than  to  the 
use  of  it  from  day  to  day,  for  the  purpose  of  making  or 
supplying  gas"  *  *  *  p.  459.  *'  The  cases  relating  to  rail- 
ways seem  to  us  to  establuBh,  that  compensation  is  given 
in  respect  of  the  calculable  damage  caused  or  to  be 
caused  in  or  by  the  execution  of  the  permanent  works 
of  the  Company  authorized  by  statute— for  instance. 


(a)  IKfN.M. 
lo)  16  e.  B.  913. 921. 


(6)2ArA^.229.2S5. 
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obstnictiDg  ways  or  injuring  lights— (as  to  when  future 
damage  may  be  assessed,  see  the  judgment  of  Parhe  B. 
mLeey,  Milner  {a)  ) ;  that  an  injurious  act,  unauthorized 
by  statute,  or  done  by  the  Company  negligently  in 
abnseof  their  statutory  powers,  is  the  proper  subject  of 
an  action;  and  that  any  act,  other  than  the  erection  of 
the  permanent  works,  if  properly  done  by  the  Company 
in  pnrsoance  of  the  statute,  whatever  damage  it  may 
caiue,  is  considered  sufficiently  compensated  for  by  the 
public  benefit  expected  to  follow,  and  is  neither  a  subject 
of  action  nor  of  compensation."  In  Re  Penny  and  The 
South  Eastern  Railway  Company  {b)  Erie  J.  says,  p.  671 : 
'' Witb  respect  to  the  question  of  vibration,  I  think  that, 
under  sect.  68  of  The  Lands  Clauses  Consolidation  Act, 
1845,  Penny  would  be  entitled  to  compensation  for 
damages  arising  from  that  cause  during  the  construction 
of  the  works,  but  not  for  those  arising  after  their  com- 
pletion." And  Crompton  J.  adds :  "  Perhaps,  looking 
at  the  effect  of  the  various  statutes  taken  together,  the 
damage  arising  from  the  vibration  might  be  a  proper 
ground  for  compensation,  though  I  am  inclined  to  think  it 
not  within  the  provisions  of  sect.  68  of  The  Lands  Clauses 
ConaoUdation  Act,  1845."  Lord  Campbell  says,  p.  672, 
"  As  it  is  our  desire  to  assist  the  undersheriff  as  much  as 
possible  in  proceedings  of  this  nature,  I  wish  to  add 
that  I  am  of  opinion  that  the  injury  arising  from  the 
vibration  during  the  construction  of  the  works  was  a 
proper  ground  for  compensation,  because  an  action 
could  have  been  maintained  before  the  Company  had 
acquired  their  statutory  authority;  but  that  the  damage 
arismg  from  the  vibration  after  the  construction,  and 
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during  the  user,  of  the  railway,  is  not  a  ground  for 
compensation,  at  all  events  under  this  precept/' 

Joseph  Dixon  (absente  Hawhins)^  in  reply,  having  been 
directed  to  confine  himself  to  the  main  point. — There 
is  no  difference  in  principle,  and  no  distinction  is  made 
in  any  of  the  statutes,  between  a  Company  taking  land 
and  injuriously  affecting  it  in  the  hands  of  the  owners. 
By  sect.  6  of  The  Kailways  Clauses  Consolidation  Act, 
8  &  9  Vict  c.  20.,  the  Company  are  directed  to  make 
"full  compensation^'  "to  the  owners  and  occupiers  of 
and  all  other  parties  interested  in  any  lands  taken  or 
used  for  the  purposes  of  the  railway,  or  injuriously  affected 
by  the  construction  thereof;''  and  sect  16  says  they  shall 
make  "  full  satisfaction"  "for  all  damage  by  them  sustained 
by  reason  of  the  exercise  of  such  powers."    Language  to 
the  same  effect  is  used  in  The  Lands  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  18.  w.  18.  21.  22.    And  by  sects.  49 
and  63  of  this  latter  Act  the  jury  are  directed  to  assess 
separately  the  damages  for  purchase  of  the  land  and 
those  for  injuriously  affecting  it.     [Mettor  J.    A  man 
is  passing  on  horseback,  and  his  horse,  being  frightened 
at  the  noise  of  the  train,  bolts :  the  rider  is  thrown  and 
receives  injury :    is  the  Company  to  make  compensa- 
tion  ?]    No.    There  was  no  special  damage  to  him  more 
than  to  the  rest  of  the  Queen's  subjects.     Richet  v.  The 
Metropolitan  Railway  Company  (a)  shews  that  there  is 
a  difference  between  lands  injuriously  affected  and  per- 
sons  injuriously  affected.     The  reason  why  the  owner 
of  a  reversion  cannot  claim  compensation   is   that  it 
must  be  given  once  for  all,  and  the  Company  get  posses- 
sion of  the  land  for  all  time. 

(fl)  5  B,  #  S,  149.  15G. 
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The  language  of  Lord  Campbell  in  Re  Penny  and  The 
8<mth  Eastern  Railwaj/  Company  (a)  has  been>  cited^  but 
bis  coBdading  words  shew  that  he  did  not  mean  to  be 
understood  as  saying  that  compensation  for  damage  of 
this  nature  could  not  be  granted  under  any  circumstances. 
In  Broadbent  v.  The  Imperial  Gas  Company  (b)  the  statute 
regulating  the  defendants^  Company  expressly  reserved 
the  right  of  action  for  making  gas^  and  so  far  the  judg* 
ment  of  fVHks  J.  can  be  upheld ;  the  rest  is  extra-judicial 
Besides^  the  mischief  there  arose  from  the  peculiar  man- 
ner in  which  the  Ck>mpaDy  made  their  gas^  but  here  the 
Cbartwill  take,  notice  that  there  must  be  vibration  on 
all  railways. 
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Mellob  3.  The  case  has  been  extremely  well  argued 
on  both  sides.  The  plaintiffs'  counsel  have  put  before  us 
several  matters  worthy  of  attention,  but  they  have  &iled 
to  convince  me  that  the  distinction  they  take  is  a  sound 
one.  The  only  injury  for  which  this  item  of  compen- 
sation was  assessed  by  the  jury  was  for  using  locomotive 
engines  on  a  railway  already  constructed.  That  is  an 
uae  authorised  to  be  made  in  the  ordinary  business  of 
the  railway,  provided  it  be  done  without  negligence, 
for  I  quite  agree  if  a  Company  exercise  this  power 
negligently  actionable  injuty  will  be  sustained.  But 
the  difficulty  of  the  plaintiffs'  counsel  is  that  under  the 
terms  of  none  of  the  statutes,  whether  The  Lands  Clauses 
Consolidation  Act,  1845,  The  Railways  Clauses  Conso- 
lidation Act,  1845,  or  the  special  Act  for  this  line,  is 
compensation  allowed  for  that  which  was  done  here, 
which  must  be  looked  on  as  damnum  absque  injuria. 


(a)  7£.  #A660. 


{b)  IDeG.M.^G.  436. 
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the  claimants'  case  would  fall  to  tlie  ground.    But  tbeii 
~  recourse  is  had  to  The  Railways  Clauses  Consolidation 
Act,  1846,  8  &  9  Vict  c.  20.,  which,  as  well  as  The 
Lands  Clauses  Consolidation  Act,  1845, 8  &  9  Vict  c.  18., 
contains  a  different  form  of  expression  and  shews  that 
compensation  is  not  limited  to  mischief  arising  from  the 
execution  of  the  works,  but  after  the  execution  of  the 
works  is  completed,  and  while  they  are  being  used.    Now 
sect.  6  of  the  former  Act,  on  which  this  argument  is 
based,  is  under  the  following  heading: — ''And  with 
respect  to  the  construction  of  the  railway  and  the  works 
connected  therewith.''    One  would  therefore  suppose 
that  the  clauses  following  meant  to  relate  to  the  con- 
struction of  the  raOway.    Then  that  section  says,  **  The 
Company  shall  make  to  the  owners  and  occupiers  of 
and  all  other  parties  interested  in  any  lioids  taken  or 
used  for  the  purposes  of  the  railway,  or  injuriously 
affected  by  the  construction  thereof,  full  compensation 
for  the  value  of  the  lands  so  taken  or  used,  and  for  all 
damage  sustained  by  such  owners,  occupiers,  and  other 
parties,  by  reason  of  the  exercise,  as  regards  such  lands, 
of  the  powers  by  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  vested  in  the  Company.^'    This, 
it  is  dear,  means  the  same  as  sect  68  of  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict  c.  18., 
namely,  compensation  is  limited  to  such   damage  to 
property  as  arise  firora  the  construction  of  the  railway. 
Here  the  damages  were  not  caused  by  that,  but  by  the 
use  of  the  railway  by  running  trains  on  it,  an  act 
authorized  by  the  statutes. 

Judgment  for  the  defendants. 


The  plaintiffs  having  brought  error  on  this  judgment, 
the  case  was  argued,  after  Easter  Term,  May  10,  1866; 
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before  Ebi.e  C.  J.,  Pollock  C.  R,  Btlxs  and  Eea- 

THTG  JJ.^   asd  B&AMWELL,   ChANNBLL  and  PlOOTT  BB. 

Btlbs  J.  and  Pigott  B.  left  before  the  conclasion  of 
tiie  argument. 

Mettiih  {Hawkins  and  Joseph  Dixon  with  him),  for  the 
pl&intiff8.~The  general  intention  of  the  Legislature  in 
*  The  Bailways  Clauses  Consolidation  Act,  1846,  8  &  9 
Vict.  e.  20.,  was  to  give  compensation  for  every  injury  to 
real  property  arising  from  the  powers  conferred  on 
Companies  by  that  Act  [He  referred  to  the  preamble, 
and  sects.  6,  16,  86.]  The  statute  should  be  liberally 
oonstmed,  so  as  to  repress  the  mischief  and  advance  the 
remedy. 

The  other  side  contend  that  as  sect.  6,  which  gives 
the  right  to  compensation^  is  one  of  a  group  of  sections 
with  the  heading,  **  With  respect  to  the  construction  of 
the  railway  and  the  works  connected  therewith/'  the 
light  to  compensation  must  be  limited  to  mischief  caused 
by  the  construction  of  the  works  of  the  railway,  and  does 
not  extend  to  any  mischief  arising  from  its  use  after 
completion.     That  is  a  narrow  construction  of  the  Act 
[Quinnett  B.     Marriage  v.  Tha  Eastern  Counties  and  The 
London  and  Blackwall  Railway   Companies  (a)  is  an 
authority  that  the  provisions  of  every  section  in  a  group 
of  sections  with  a  general  heading  are  to  be  construed 
with  reference  to  that  heading.]     The  Company  vir- 
tually daim  an  easement  in  the  claimants'  property,  for 
Ihqr  claim  a  right  to  deprive  them  of  the  firee  enjoy- 
ment of  the  light  and  air  in  it ;  thus  creating  a  servi- 
tude.      [Bramwell  B.     Bex  v.  Pease  (b)  shews  that  a 
railway  Company  may  be  indicted  for  a  nuisance  to  their 
neighbours  unless  authorized  by  the  Legislature.    Did 

(a)  0  H.  L,  a  32.  (b)  4  J?.  #  Ad,  90. 
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the  Acts  in  question  give  these  Companies  a  right  to 
create  nuisances  to  their  neighbours  ?]  If  not,  no  railway 
could  be  constructed  in  the  metropolis.  These  Companies 
are  not.  restricted  to  their  functions  as  carriers,  for,  by 
sect.  92,  they  may  allow  others  to  act  as  such.  A 
railway  Company  authorized  by  the  Legislature  to  use 
locomotive  engines  is  not  responsible  for  damage  from 
fire  occasioned  by  sparks  emitted  from  engines  traTcl- 
ling  on  their  line,  unless  there  has  been  negligence  on 
their  part ;  Vauglian  y.  The  Taff  Vale  Railway  Com^ 
pany  (a). 

The  other  side  will  rely  on  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18.,  but  that  Act 
only  relates  to  the  machinery  for  obtaining  compensation, 
not  the  principle  of  compensation  itself.  [He  referred 
to  the  preamble  and  the  definition  in  sect.  2  of  ''  the 
works"  or  "  the  undertaking."]  The  expressions  "  execu- 
tion of  the  works"  and  '*  execution  of  the  undertaking" 
are  used  indiscriminately  throughout  the  Act :  sects.  18, 
22,88,49,63,68. 

There  is  no  case  precisely  in  point.  The  language  of 
Lord  Campbell  in  Re  Penny  and  The  South  Eistern 
Railway  Company  {b)  is  extrajudicial,  the  only  decision 
in  that  case  being  that  the  railway  Company  had  no 
right  to  overlook  the  claimant's  premises,  and  the  lan- 
guage of  Crompton  J.  is  rather  at  variance  with  that  of 
Lord  Campbell.  Nor  is  Glover  y.  The  North  Staffordshire 
Railway  Company  (c)  a  direct  decision,  for  there  a  con- 
siderable part  of  the  obstruction  to  the  claimant*s  right 
of  way  was  caused  by  the  user  of  the  railway  after  it  was 
made.     In  re  The  Stockport,  Timperley  and  AUringham 

(a)  bH,^N.  679;  reversing  the  judgment  of  the  ExcL,  3  Id,  743. 
(6)  lE.^B,m). 
.  (c)  16  Q.  B,  912. 
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RaUwajf  Company  (a)  is  on  a  different  question^  and  is  an 
authority  that  where  a  portion  of  land  has  been  taken 
by  a  Company  and  nsed  in  a  manner  to  do  injury  to  the 
remainder^  the  owner  of  the  land  is  entitled  to  compen- 
sation.    Chamberlain  v.  The  West  End  of  London  and 
Crystal  Palace  Railway   Company  (b),   Ricket  v.    The 
Metropolitan  Railway  Company  (c),  and  the  other  cases 
that  have  been  decided  on  these  sections^  have  no  bearing 
on  the  present.     [BramweU  B.  referred  to  Turner  v.  TTie 
»^^^heffUld  and  Rotherham  RaHtoay    Company   {d)f  and 
ChatmeU  B.  to  The  London  and  North  Western  Railway 
Company  v.  Bradley  (e).] 
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Kanlake  {Horace  Lkyd  withhim)^  for  the  defendants. 
—No  negligence  is  alleged  against  the  Company ;  no  land 
has  heen  taken  by  them  from  the  claimants^  and  no  struc- 
tnnd  damage  has  been  done  to  their  honse ;  and  whatever 
has  heen  done  was  done,  not  by  them^  bnt  by  their 
lessees.  The  case  falls  within  the  principle  of  Rex  v. 
^^^^  {/),  that  any  inconvenience  experienced  from  the 
lue  of  locomotive  engines  on  a  railway  must  be  endured 
i^hen  that  use  is  legalized  by  statute ;  TTie  Caledonian  Rail- 
vay  Company  v.  Oyilvy  (y).  Stats.  24  &  25  Vict  c.  70. 
and  28  &  29  Vict.  c.  83.  authorize  and  regulate  the  use 
of  them  even  on  turnpike  and  other  roads.  Nor  is  there 
any  interference  with  an  easement  of  the  claimants; 
besides  which  the  female  plaintiff  claims  as  owner  in  fee. 
Companies  are  required  by  these  statutes  to  pay  com- 
pensation for  doing  that  which  ordinary  owners  might 


(a)2SLJ.Q.B.35l;  lOJur.K8.eU. 
(h)  2  ^.  ^  iSL  605 ;  affirmed  on  error,  Id.  617. 
{e)  bid.  149;  perersed  on  error,  Id.  156. 
(d)  10  If.  #H^.  425. 
{f)^B.^Ad.20. 


(0  3  Mac.  #  G.  336. 
(^)  2  Macq.  229. 
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do  at  their  pleasure.    Thus  a  private  individual  may 
set  up  a  shop  to  the  detriment  of  his  neighbour^  or  may 
by  dedication  to  the  public  convert  his  pren^ises  into  a 
highway^  or  he  may  construct  a  railway  and  run  loco- 
motives upon  it,  at  least  if  the  locomotives  are  not  noisy 
ones.    In  order  to  render  any  thing  a  nuisance  to  pro- 
perty it  must  be  appreciable,  but  if  the  other  side  are 
right  every  person  living  within  the  sound  of  the  railway 
whistle  would  have  a  claim  for  compensation.    There  is 
this  additional  difficulty,  that  the  compensation  must  be 
assessed  on  the  supposition  that  the  number  of  trains 
and  the    amount  of  noise   occasioned  by  them  each 
day  will  never  alter,  and  that  the  premises  will  never 
change  their  character.     The  scheme  of  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Viet  c.  18.,  is 
that  compensation  shall  be  claimed  once  and  for  ever. 
[He  referred  to  the  preamble,  and  sects.  6,  18,  63  and 
68  of  that  Act,  and  to  The  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  20.  ss.  16.  86.  108.  114.; 
and  relied  on  The  East  and  West  India  Docks  RailuHiy 
Company  v.  Gatthe  (a),  Freemantle  v.  The  London  and 
North  Western  Railway  Company  (4),  In  re  Penny  v. 
The  South  Eastern  Railtoay  Company  (c),  the  decision  in 
Vaughan   v.    The    Taff  Vale  Railway    Company  (rf), 
and  the  language  of  WiUes  J.  in  Broadbent  v.  The  Im^ 
perial  Gas  Company  (e).]    The  report  of  Glover  v.  The 
North  Eastern  Railway  Company  (/)  is  not  very  clear. 


Afellishf  in  reply. — It  is  true  the  damage  here  was 


(a)  3  Mac,  ^  G.  165.  (b)  10  C,  B,  ^.  5.  89. 

(c)  7E,^B.  660.  (d)  bK^N.  679. 

(«)  7  2>«  G.  -if.  #  ^.  436,  468,  set  out  ante,  p.  16. 
(/)16C.5.912. 
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done  by  the  lessees  of  the  defendants,  bat  that  was  in 
Tirtae  of  a  concession  to  them  from  the  defendants  for 
their  oirn  profit,  which  was  authorized  by  the  statutes. 
As  to  the  argument  that  every  person  within  sonnd  of 
Uie  railway  whistle  would  have  a  right  of  action^  the 
answer  is  that  the  nuisance,  in  order  to  be  actionable, 
must  be  appreciable;  Bamford  y.  Tumky  (a),  reversing 
the  judgment  of  the  Queen^s  Bench  (ft),  and  overruling 
other  recent  cases  (c). 

Cur,  adv.  tmli. 
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The  following  judgments  were  now  delivered. 

B&AMWELL  B.  This  case  was  heard  before  Erie  C.  J., 
Pollock  C.  B.,  Byles,  Keating  and  Smith  JJ.,  Channell 
and  Pigott  BB.,  and  myself.  Of  these  Byles  J.  and 
PigoU  B.  heard  only  part  of  the  argument,  and  Erie 
C.  J.  and  Pollock  C.  B.,  having  resigned,  deliver  no 
judgment. 

The  plaintiff  Mary  is  owner  of  a  house  and  land 
adjoining  the  defendants'  railway.  That  railway  is 
not  worked  by  the  defendants,  but  is  by  another  Com- 
pany. By  the  ordinary  working  of  a  railway  line, 
by  the  passing  of  the  trains,  without  negligence  or 
design,  by  what,  in  short,  is  practically  necessary  (as 
we  are  told)  for  the  using  of  the  line,  a  nuisance  was 
created  to  the  occupiers  of  the  plaintiffs'  premises, 
which  would  have  been  actionable  at  common  law.  As, 
presumably,  this  nuisance  will  continue,  the  premises 
are  permanently  depreciated  in   value  to  sell,  let,  or 

(fl)35.#&66.  (b)  3'/df.62. 

(c)  See  Bole  v.  Barlow,  4  C.  B.  N,  S.  334.  Tipping  v.  The  8L  Helenas 
Smdting  Company  {Limited),  ^B.f  8.^08;  affirmed  in  Cam.  Scac, 
Id,  616,  and  in  Jkm.  Proc.,  11  A  Z.  C.  642. 
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occupy.    Now  for  this  the  plaintifis  may  be  entitled  to 
a  remedy  under  the  compensation  clauses ;  or  may  be 
it  is  to  be  sought  by  the  occupiers  from  time  to  time  by 
action;   or  may  be  there  is  no  remedy.     The  latter 
seems  to  me  impossible.     It  seems  impossible  that  it 
can  have  been  enacted  that  this  damage  can  be  done  with- 
out any  compensation.     But  one  reason  for  such  a  state 
of  things  is  given^  and  that  is  one  I  can  treat  with  respect 
only  on  account  of  the  respect  due  to  those  who  have 
used  it :  it  is  said  that  the  railway  and  the  working  of 
it  are  for  the  public  benefit,  and  therefore  the  damage 
must  be  done  and  be  uncompensated.     Admitting  the 
damage  must  be  done  for  the  public  benefit,  that  is  no 
reason  why  no  compensation  should  be  given.    It  is  to 
be  remembered  that  that  compensation  comes  from  the 
public  which  gets  the  benefit:    it  comes  from  those 
who  do  the  damage,  but  ultimately  from  the  public  in' 
the  fares  they  pay.    If  the  fares  will  not  pay  for  this 
damage  and  a  fair  profit  on  the  Company^s  capital,  the 
speculation  is  a  losing  one,  as  all  the  gain  does  not  pay 
all  the  loss  and  leave  a  fair  profit.    Either  therefore 
the  railway  ought  not  to  be  made  or  the  damage  may 
well  be  paid  for.     But  further,  though  if  it  were  the 
law  and  practice  to  do  individuals  a  damage  for  the 
benefit  of  the  public  without  compensation,  no  one  in 
particular  could  complain  when  it  happened  to  him,  as 
every  one  would  know  he  held  his  property  subject 
to  being  deprived  of  it  or  having  it  injured  when  it 
suited  the  public,  still  such  a  law  and  practice  would 
be  highly  inconvenient  and  mischievous.     It  is  however 
idle  to  discuss  such  a  question,  as  the  Legislature  has 
acted  on  no  such  consideration ;  for  if  the  public  benefit 
is  a  good  reason  for  damaging  a  man's  property  without 
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oompensatiou,  so  wotdd  it  be  for  taking  it  without  com- 
pensation. But  the  L^islature  has  made  the  most 
careful  and  minute  provisions  for  the  payment  of  com- 
pensation for  everything  taken,  and  indeed  for  everything 
injuriously  affected ;  and  it  is  absurd  to  suppose  that  it 
was  intended  that  if  a  house  was  damaged  to  the  extent 
of  1/.  a  year  by  its  light  and  air  being  diminished,  com- 
pensation should  be  given ;  and  intended  it  should  not 
be  where  the  damage  was  ten  times  as  great,  but  caused 
by  the  vibration,  noise  and  smoke  of  the  trains.  I  approach 
the  consideration  of  this  case  therefore  with  the  certainty 
that  it  was  not  meant  that  these  plaintiffs  should  be 
without  remedy,  and  with  strong  belief  that  one  will  be 
found  for  them. 

Sut  is  it  by  action  or  under  the  compensation  clauses 
of  the  statute  ?  My  own  opinion,  if  free,  would  say 
the  former,  and  for  the  following  reasons.  The  common 
law  right  of  action  for  a  common  law  nuisance  is  not  in 
terms  taken  away;  the  right  to  compensation  is  not 
clearly  given.  It  is  said  the  right  of  action  is,  by 
implication^  taken  away  by  the  clauses  permitting  the 
use  of  locomotives.  I  should  have  expected  express 
words  to  that  effect  if  it  had  been  intended.  It  is  a 
very  strong  thing  to  say  that  an  actionable  nuisance 
and  damage  may  be  inflicted  on  another^  and  that  by 
implication  the  right  of  action  is  taken  away.  But  I  am 
dearly  of  opinion  that  no  such  thing  was  intended.  To 
understand  the  meaning  of  these  clauses  it  is  necessary 
to  trace  their  origin.  The  statutes,  the  Lands  Clauses 
and  the  Bailways  Clauses  Consolidation  Acts  1845 
themselves^  recite  that  such  clauses  as  are  contained  in 
them  ''usually^'  appear  in  Acts  of  Parliament  autho- 
rizing the  taking  of  land  and  the  construction  of  rail- 
ways, and  that  it  is  desirable  to  avoid  the  necessity 


[1867]. 

BaAHD 

T. 

HAMMSa- 

SMITH 

and 

CiTT 

Bailwftj 
Company. 


30 


[1867  J. 

T. 

Haxmeb- 

BMITH 

and 

City 

Bailwaj 

Company. 


[EXCH.   CH.  HILARY  VACATION. 

of  repeating  them-  They  ought,  therefore,  to  have 
no  greater  or  other  effect  in  the  general  Acts  than 
they  had' in  the  particular.  Now,  it  is  not  suppoa- 
able  that  in  a  special  Act  for  a  particular  Company 
an  anomaly  so  great  would  be  introduced  as  that  an 
actionable  nuisance  might  be  committed  with  no  com- 
mon  law  remedy,  and  for  the  benefit  of  the  undertaking 
that  their  profits  might  be  larger,  and  that  this  should 
be  done  without  express  words.  But,  further,  I  contend 
the  words  do  not  mean  nor  imply  it.  The  general 
heading  of  the  sections  in  The  Railways  Clauses  Con- 
solidation Act,  1845,  supposed  to  authorize  a  nuisance 
without  remedy  is  "With  respect  to  the  carrying  of 
passengers  and  goods  upon  the  railway,  and  the 
tolls  to  be  taken  thereon/'  The  first  of  those  sec- 
tions, 86,  is  for  the  purpose  of  allowing  the  Company 
to  be  carriers  on  their  own  line,  which  otherwise  would 
have  been  ultra  vires,  and  of  limiting  the  charges  they 
could  make.  The  Company  wanted  no  law  to  enable 
them  to  use  a  locomotive,  any  more  than  it  did  to  use 
''other  moving  power  and  carriages  and  waggons," 
except  to  avoid  the  objection  of  ultra  vires.  A  man 
may  use  a  locomotive  on  his  soil  and  freehold,  and  so 
may  a  corporation.  They  do  want,  that  is  to  say  they 
do  not  possess,  the  power  to  use  it  so  as  to  be  a  nuisance 
to  their  neighbours.  But  if  this  was  intended  to  be 
given  where  are  the  words  ?  The  words  are  suflBcient 
if  meant  to  give  vires  ultra  those  of  a  Company  to 
make  a  railway,  but  insufi&cient  if  meant  to  authorize 
the  doing  of  damage.  Besides,  the  use  of  other  moving 
power,  and  of  carriages  and  waggons,  is  authorized. 
In  what  sense  ?  That  a  nuisance  may  be  committed  by 
their  use  without  remedy?  Impossible;  for  it  was 
never  contempUted  they  would  be  a  nuisance.     Sec- 
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tiott  87  clearly  also  gives  powers  of  contracting  with 
oiher  Companies^  and  has  no  thought  of  authorizing 
nuisances.      So  sections  88,    89,    90   and   91.      Sec- 
tion 92  gives  other  Companies  and  persons  a  right  to 
nae  the  ndlway,  with  engines  and  carriages  "properly 
conatracted  as  by  this  and  the^special  Act  directed." 
The  object  of  this  was  to  define  the  rights  of  the  public 
over  the  line  as  against  the  Company,  not  to  authorize 
nnisances.  All  these  sections,  down  to  and  including  113, 
lave  the  same  object,  viz.,  regulating  the  use  of  the 
railway  by  the  Company  and  others.      But  it  is  said 
Kction  114  shews  that  the  interests  of  others  were  in 
▼iew  of  the  Legislature,  and  that  they  made  thereby 
what  they  thought  was  sufScient  provision  for  that 
object.     The  argument  is,  with  all  submission,  idle. 
They  provided  for  this  matter  certainly.      They  said, 
^e  will  not  let  it  be  discussed  whether  this   is    a 
i^iiisaDce.    Did   they  therefore  say  nothing  else  shall 
be,  or  if  it  is  it  shall  be  remediless  ?    Certainly  not.    I 
cannot  therefore  see  anything  in  these  sections  to  take 
away  the  common  law  right.    And  undoubtedly  there  is 
great  difficulty  in  supposing  that  there  is  a  remedy  by 
oompensation  once  for  all.     It  is  difficult  to  ascertain 
the  amount  of  injury : — the  traffic  may  double :  branch 
fines  may  be  made.    Further,  it  is  not  contended  by 
those  who  say  the  common  law  remedy  is  gone,  that 
there  is  an  unlimited  right  to  damage,  but  only  a  right 
to  do  reasonable  mischief,  or  a  reasonable  right  to  do 
miachief,  that  is  to  say  if,  by  going  a  little  slower,  or 
°eing  at  a  little  more  expense,  or  by  some  other  incon- 
venience, mischief  can  be  avoided,  it  must  be.    But  on 
what  principle  is  this  to  be  settled  ?    Ten  trains  a  day 
at  twenty  miles  an  hour  might  be  no  nuisance.     This 
inight  accommodate  the  public  and  pay  a  dividend.     But 
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fifty  trains  a  day  at  thirty  miles  an  hoar  might  be  a 
grievous  nuisance,  though  much  better  for  the  public 
and  the  Company.  Where  is  the  line  to  be  drawn  ? 
Take  the  case  of  the  plaintiff  in  Vaughan  v.  The  Taff 
Vale  Railway  Company  (a).  There  the  Company  de- 
clared they  went  as  slowly  as  they  could  consistent 
with  practical  utility,  and  with  every  contrivance  for 
safety.  But  they  might  have  had  one  servant,  or 
ten  or  one  thousand,  at  the  spot  in  question  to  prevent 
their  grass  catching  fire  and  burning  the  plaintiff's 
wood.  This  would  have  cost  them  money,  and  it 
was  cheaper  to  bum  the  wood,  or  at  all  events  on  a 
calculation  of  chances  better  to  risk  doing  so,  than 
to  have  a  sufficient  number  of  servants ;  but  how  is 
compensation  to  be  calculated  for  such  a  matter  ?  More- 
over, if  these  plaintiffs  are  entitled,  so  is  the  owner  of 
every  piece  of  land  near  the  railway ;  for  though  there 
may  be  no  house  on  it  now  it  is  possible  there  would 
have  been.  But  that  is  now  prevented  by  the  railway, 
at  least  to  the  same  advantage  as  before.  Therefore  the 
land  is  injuriously  affected,  if  this  is. 

For  these  reasons  I  should  have  thought  the  right  of 
action  not  taken  away,  and  the  remedy  by  compensation 
not  given.  But  the  former  question  is  concluded  by 
Vaughan  v.  T/ie  Taff  Vale  Railway  Company  («),  which 
shews  that  no  action  would  lie  in  the  present  case,  there 
being  neither  negligence  nor  misfeazance,  nor  anything 
avoidable.  Being  of  opinion,  then,  that  it  never  could 
have  been  intended  that  there  should  be  no  remedy,  I 
think  it  right  to  hold  any  words  that  are  capable  of  it 
to  mean  to  give  a  remedy  by  implication.  Of  course 
we  must  not  put  a  meaning  on  words  which  they  cannoi 


{a)  bKfN.  679;  revezting  the  judgment  of  the  Exch.,  3  Td,  743. 


XXX.   VICTORIA.] 

bear  to  remedy  an  injustice,  however  gross.  But  I 
think  the  words  '^  injuriously  affected  by  the  construc- 
txHi  thereof  and  ^'  full  compensation  for  all  damage 
suatained  by  reason  of  the  exercise^  as  regards  such  lands 
of  the  powers  &c.''  may^  and  where  it  is  established  there 
is  no  right  of  action  miist^  have  the  effect  of  giving  com- 
pensation for  the  damage;  for,  according  to  the  case  of 
Viuigliany.  TheTaff  Vak  Railway  Company  ^  immediately 
on  the  construction  of  the  railway,  and  "  by  the  construc- 
tion thereof/'  a  right  accrued  to  do  this  damage.  How, 
then,  can  it  be  said  the  lands  are  not  injuriously  affected 
"by  the  construction  thereof  if  they  thereby  became  sub- 
ject to  this  ?  They  immediately  come  under  a  servitude 
as  Mr.  Mellish  put  it  Suppose  it  had  been  enacted  ex- 
pressly that,  on  the  construction  of  the  railway,  there 
should  be  a  right  to  use  it  so  as  to  create  a  nuisance 
actionable  at  common  law ;  would  not  that  have  been 
matter  for  compensation  as  much  as  though  it  had  been 
enacted  that  the  owner  should  make  a  grant  of  such  a 
servitude?  But  it  makes  no  difference  whether  it  is  ex- 
pressly or  otherwise  enacted,  if  it  is  enacted,  and  Vaughan 
▼.  The  Toff  Vale  Railway  Company  shews  it  is.  As  to 
the  argument  that  the  premises  are  none  the  worse,  but 
only  the  occupiers,  it  is  enough  to  say  the  same  thing 
might  be  said  to  a  daim  for  compensation  for  diminished 
light.  It  is  to  be  observed  the  word  is  not  ''  in''  or 
"during/'  but  "by"  the  construction  of  the  railway. 
Besides,  this  is  a  damage  sustained  by  occupiers  by  an 
exercise,  as  regards  these  lands,  of  the  powers  of  the 
Act.  I  come,  therefore,  to  the  conclusion  that  the 
judgment  below  is  wrong  and  should  be  reversed. 

It  is  no  use  my  referring  to  authorities.    I  agree  with 
the  reasoning  of  the  Court  below.  I  am  driven  by  the  case 
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of  Vauglmn  v.  The  Taff  Vale  Railway  Company  to  hold 
they  are  wrong.  There  is  no  other  case  which  we  are 
not  at  liberty  to  review  here^  and  much  of  the  uncer- 
tainty of  opinion  which  has  prevailed  is  attributable  to 
an  uncertainty  which  that  case  has  removed  while  it 
continues  an  authority,  and  there  is  this  to  be  said 
for  thus  holding  that  the  defendants  are  to  pay  once 
and  for  all,  and  not  be  subject  to  repeated  actions. 
As  to  Rex  V.  Pease  {a)  I  say,  with  great  respect,  the 
reasons  there  given  are  not  to  my  mind  satisfactory. 
The  case  itself  was  not  one  of  private  wrong  but  of  a 
public  nuisance.  In  the  latter  case,  if  for  the  public 
benefit,  the  public  is  at  once  the  gainer  and  loser,  and 
the  one  may  in  some  sense  be  set  against  the  other,  and 
so  it  might  have  been  that  without  an  Act  of  Parliament 
the  matter  complained  of  there  would  have  been  no 
public  nuisance.  But  this  is  not  the  case  of  a  public 
but  of  a  private  nuisance,  where  the  loser  and  gainer 
are  not  the  same  to  the  same  extent 


Channell  B.  I  regret  that  I  differ  from  the  majority 
of  the  Judges  present  who  take  part  in  the  judgment. ' 
The  case  was  argued  before  a  very  full  Court.  Two  of 
the  Judges  were  necessarily  obliged  to  go  to  chambers, 
and  decline  to  take  part  in  the  judgment,  and  as  the 
chiefs  of  the  two  Courts  are  removed,  I  am  sorry  that 
there  remains  so  small  a  Court  for  the  decision  of  so 
important  a  case.  An  elaborate  judgment  was  prepared 
by  the  Lord  Chief  Justice  of  the  Common  Pleas  [b), 
and  I  may  state  so  much  as  this,  that  he  proposed  to 
affirm  the  judgment  of  the  Court  below  on  two  grounds. 


(a)  AB.^Ad,  30. 

(6)  See  note  at  the  end  of  the  case. 
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Agredng  as  I  do  in  one  of  them  I  did  not  at  first 
prepare  a  written  judgment;  bnt  as  that  judgment  is 
withdrawn  I  thought  it  right  to  prepare  one  for  myself 
wUch  I  now  read. 

In  this  case  the  question  for  our  consideration  is, 
whether  compensation  can  be  recovered  under  The 
Lands  Clauses  Consolidation  Act,  1846,  or  the  Kail- 
ways  Clauses  Consolidation  Act,  1845,  or  under  the 
defisndaiits'  special  Act,  for  an  injury  to  the  plaintiffigt' 
hmt  (not  amounting  to  a  structural  injury)  caused  by 
the  running  of  trains  on  the  defendants*  railway.  The 
first  point  which  arises  is,  whether  the  plaintiff  would 
lisTe  had  a  good  cause  of  action  if  what  he  complains 
of  had  been  done  on  the  land  of  a  neighbour  without 
tiie  anthority  of  any  Act  of  Parliament ;  that  is,  whether 
his  complaint  is  not  merely  of  a  nuisance  to  him  in  the 
wide  sense  in  which  that  word  is  sometimes  used, 
bat  of  a  nuisance  which,  if  not  authorized  by  Act  of 
Parhament,  would  have  been  an  actionable  one. 

It  is  now  I  think  well  settled  by  the  decisions  of  various 
Conrts  that  compensation  cannot  be  recovered  under 
these  Acts  except  where  a  right  of  action  has  been  taken 
away.  Whether  the  converse  proposition  holds  good, 
that  wherever  a  right  of  action  has  been  taken  away 
compensation  has  been  given«  is  one  of  the  points  we 
have  now  to  determine. 

Upon  the  first  point  I  think  it  must  be  taken,  on  the 
facts  stated  in  the  case,  that  the  plaintiffs*  complaint  is 
of  an  actionable  nuisance.  The  jury  have  found  that 
hy  the  vibration,  noise  and  smoke  the  value  of  the  house 
18  depreciated  by  272L  I  think  it  must  be  taken  that 
this  amoimts  to  substantial  damage  and  not  mere 
amioyance,  and  that  therefore  the  nuisance  would  be 
an  actionable  one  within  the  ordinary  definition  and 
D  2 
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the  rule  to  be  deduced  from  the  recent  case  of  Bamford 
V.  Turnlej/  (a),  reviewing  the  decision  in  Hole  v.  Bar- 
low (i).    That  being  so,  has  the  right  of  action  been 
taken  away?     This  question  is  I  think  set  at  rest  by 
Vaughan  v.   The  Toff  Vale  Railway  Company  (c),  in 
this  Court,  which  is  an  authority  binding  upon  us  here. 
We  must  therefore,  I  think,  hold  that  the  right  of  action 
which,  as  I  think,  the  plaintifiFs  here  would  have  had  if 
the  defendants  had  been  private  individuals  acting  with- 
out the  sanction  of  any  Act  of  Parliament,  has  been 
taken  away.     Does  it  therefore  follow  that  they  have  a 
claim  for  compensation?     It  may  be  improbable  that 
the  Legislature  should  have  intended  to  take  away  a 
right  without  giving  a  claim  for  compensation,  but  can 
it  be  said  to  be  impossible  f     Reasons  may  be  stated 
which    he  Legislature  may  possibly  have  acted  upon. 
They  may  have  looked  to  the  gain  to  the  public  by  the 
existence  of  the  railway,  the  small  number  of  cases  in 
which  a  real  grievance  would  be  caused,  and  the  small 
amount  of  damages  which  would  be  recovered,  as  com- 
pared with  the  number  of  cases  in  which  claims  might 
probably  be  made,  and  the  fact  that  a  remedy  was  pro- 
vided or  existed  for  any  improper  or  negligent  use  of 
the  railway.    These  are  reasons  on  which,  as  it  seems  to 
me,  the  Legislature  may  have  acted  in  enacting,  if  they 
have  done  so,  that  persons  in  the  position  of  the  plain- 
tiffs here  should  have  no  claim  for  compensation.     But 
as  it  seems  to  me,  it  is  not  for  us  to  find  reasons  for  the 
law  enacted  by  Parliament;  I  prefer  to  put  the  best 
construction  I  can  on  the  words  of  the  Act  of  Parlia- 
ment, and,  unless  the  result  is  one  which  we  can  see  it 


(a)  3  J?,  j-  /Sf.  66 ;  revening  the  judgment  of  the  Q.  B.,  Id,  62. 

(A)  4  a  B,  N.  S.  334. 

(c)  5H,^N,679;  rercrsing  the  judgment  of  the  Exch.,  3  Id.  743. 
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is  imposdble  tlie  Legislature  can  have  acted  upon,  to 
abide  by  it.  Now  I  can  see  nothing  in  the  various 
daoses  which  have  been  cited  to  us  in  the  argument 
ihich  can  give  the  right  to  compensation.  The  68th 
section  of  The  Lands  Clauses  Consolidation  Act  merely 
provides  for  a  method  of  assessing  the  compensation  else- 
where provided  for,  and  confers  no  right  The  6th  and 
16tk  sections  of  The  Railway  Clauses  Consolidation  Act 
ve  relied  upon.  They  come  under  the  general  heading 
^'With  respect  to  the  construction  of  the  railway  and 
tie  works  connected  therewith,''  which,  if  any  doubtful 
voids  were  contained  in  the  sections,  would  induce  me 
^  T^et  them  rather  to  the  construction  than  to  the  sub- 
^uent  working  of  the  railway.  I  do  not  however  find 
Anything  which  does  relate  to  the  subsequent  working. 
^e  6tb  section  gives  compensation  to  the  owners  of 
lands  taken  by  the  railway  or  injuriously  affected  ''  by 
the  construction  thereof.*'  No  persons  therefore  can 
daim  nnder  this  but  those  whose  lands  are  injuriously 
affected  by  the  construction  of  the  railway.  Then  it 
goes  on  to  say  that  the  compensation  shall  be  paid  for 
all  damage  sustained  by  "  sucV  persons  by  the  exercise 
of  the  powers  of  that  or  the  special  Act.  I  agree  with 
^J  brother  ZmA,  who  in  his  judgment  in  the  Court 
Wow  takes  the  words  "by  the  exercise  of  the  powers" 
to  be  used  as  equivalent  or  synonymous  with  the 
previons  ones,  viz.,  *'  by  the  construction  thereof;"  yet, 
^en  if  this  is  not  so,  the  use  of  larger  words  afterwards 
^^annot  I  think  extend  the  class  of  persons  to  whom  the 
<^^pensation  under  the  section  was  to  be  paid,  although 
It  might  give  some  of  those  persons  a  larger  right.  Then 
monies  sect  16.  This  enacts  that  "for  the  purpose  of  con- 
strncting  the  railway,  or  the  accommodation  works  connec- 
^  therewith"  the  Company  shall  have  certain  powers. 
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mentioning  particularly  several  powers,  til  of  whicli 
relate  entirely  to  the  construction^  and  then  says  that 
'*  they  may  do''  all  other  acts  necessary  for  making, 
maintaining,  altering,  or  repairing,  and  using  the  railway, 
provided  that  in  the  exercise  of  the  powers  of  that  or 
the  special  Act  they  make  to  all  parties  interested  '^  full 
satisfEU^tion''  for  all  damage  by  them  sustained  by  reason 
of  the  exercise  of  such  powers.  This  section  therefore 
gives  to  the  Company,  upon  the  condition  of  their  making, 
compensation,  certain  powers  for  a  certain  purpose,  viz., 
the  construction  of  the  railway.  It  gives  them  power 
to  do  all  acts  necessary  for  using  the  railway.  This, 
placed  as  it  is  under  the  general  heading,  and  being 
given,  as  it  is,  ''for  the  purpose  of  constructing  the 
railway,'^  can  only  mean  power  to  do  all  acts  of  con- 
struction necessary  for  using,  that  is,  without  which  the 
railway  cannot  be  used,  and  not  all  acts  of  using  it  when 
constructed.  The  acts  of  using  are  authorized,  not  by 
this  section,  but  by  sect.  86  and  other  sections  under  an 
appropriate  heading  which  make  no  mention  of  compen- 
sation. I  can  see  nothing  then  in  the  sections  which 
give  a  right  to  compensation  for  any  injurious  affection 
except  one—"  by  the  construction  of  the  works.*'  Then 
comes  the  only  remaining  question,  is  an  injury  by  the 
running  of  trains,  which  could  not  happen  unless  the 
railway  had  previously  been  constructed,  an  injury  by 
the  construction? 

I  do  not  think,  according  to  the  doctrine  adopted  by 
our  Courts  where  they  have  to  decide  if  one  thing  is 
caused  by  another,  that  is  so.  The  maxim  ''In  jure  causa 
proxima,  non  remota  spectatur"  seems  to  apply.  I  can  no 
more  say  that  this  damage  by  the  running  of  trains  is 
caused  by  the  construction  of  the  line,  than  I  could  that 
the  death  of  a  man  run  over  on  the  line  was  caused  by 


XXX.  VICTORIA.] 

its  oonstnictioii.  It  could  not  liaye  taken  place  without 
it,  bat  that  is  not  enough.  Applying,  theieforOi  the 
ordinarj  role  of  constmction  and  my  best  judgment  as 
to  the  plain  and  ordinary  meaning  of  the  language  used,  I 
cannot  find  that  the  right  of  compensation  has  been  con- 
ferred on  the  plainti£&.  I  do  not  think  I  can  imply  such 
a  right  on  the  ground  that  this  Court  has  decided  that 
hia  only  other  remedy  has  been  taken  away,  and  that  it 
is  quite  impossible  that  the  Legislature  could  have 
intended  such  a  result.  I  think,  therefore,  the  judgment 
of  the  Court  below  ought  to  be  aflSrmed. 
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Keating  J.  I  agree  with  the  judgment  delirered  by 
my  brother  Bramwett,  as  well  as  in  the  reasons  on  which 
it  is  founded ;  but  I  concur  in  the  expressions  of  regret 
by  ^7  brother  Cliannell. 


BxiTH  J.  I  ako  concur  in  the  expressions  of  regret 
by  my  brother  Channellt  but  I  am  of  opinion  that  the 
jodgment  of  the  Court  below  should  be  reversed. 

The  defendants,  under  the  powers  of  an  Act  of  Parlia- 
menty  eonstructed  a  viaduct,  with  a  railway  upon  it,  so 
near  to  the  plaintiffii'  house  that  the  passage  of  light 
sod  air  to  the  house  was  obstructed,  and  the  engines 
and  trains  running  upon  the  railway  caused  such  vibra- 
tion of  the  house,  and  so  much  smoke  and  noise,  as 
mjorioady  to  affect  it  and  greatly  depreciate  its  value. 
Before  the  compensation  jury  a  daim  was  made  in 
Tttpeet  of  damage  arising  from  these  causes.  For  the 
pmrpoae  of  obtaining  the  opinion  of  the  Court  the  claim 
was  divided,  and  the  jury  assessed  the  damages  sepa- 
ntety,  awarding  886/1  for  the  obstruction  of  light  and 
air  and  2721.  for  the  injurious  affection  of  the  house  by 


40 


[1867.] 

B&AHD 

V. 

Hakxsr- 

8KITH 

and 

CiTT 

Bailway 
CompaDj. 


[EXCH.  CH.  HILARY  VACATION. 

the  vibration^  noise  and  smoke.  The  Company  admit 
their  liability  to  make  compensation  for  the  obstraction 
of  light,  air  and  doorway,  bnt  dispute  their  liability  to  the 
residue  of  the  claim ;  and  the  question  now  is  whether 
the  plaintifp  is  entitled  to  recover  the  272L  awarded  by 
the  jury  in  respect  of  such  residue. 

The  rule  of  construction  is  well  established  that^ 
generally^  no  compensation  can  be  awarded  under  the 
provisions  of  the  statutes  which  came  into  question  in 
this  case^  unless  the  acts  causing  the  damage  in  respect 
of  which  the  claim  is  made  are  of  such  a  nature  as 
would  have  entitled  the  claimant  to  maintain  an  action 
against  the  Company  if  such  acts  had  been  done  with- 
out statutable  auth(»ity. 

Two  questions  therefore  arise^  first,  whether  a  com- 
mon law  right  of  action  would  have  existed  against  the 
Company  if  they  had  no  legislative  powers ;  and,  second, 
if  such  an  action  might  have  been  maintained,  whether 
the  statute,  authorizing  the  acts  causing  damage  other- 
wise actionable,  has  given  compensation  to  the  person 
sustaining  the  damage. 

On  the  first  point  (in  .the  discussion  of  which  I  of 
course  assume  that  no  statute  intervenes)  I  think  the 
facts  are  sufficient  to  establish  the  existence  of  a  nui- 
sance giving  the  plaintifis  a  right  of  action  against  the 
Company.  It  must  be  taken  on  this  special  case  that 
the  vibration  and  other  annoyances  were  so  great  as  to 
affect  in  a  sensible  degree  the  ordinary  enjoyment  of 
the  plaintiffs^  house,  and  greatly  to  diminish  its  value. 
Such  a  noxious  disturbance  of  a  man^s  houses  accom- 
panied by  such  consequences,  is  surely  an  actionable 
wrong,  to  which  the  great  maxim  *^  Sic  utere  tuo  ut 
alienum  non  laedas''   clearly  extends.     There  can,   I 


XXX.   VICTORIA.] 

think,  be  no  legal  answer  or  excuse  for  soch  a  wrong 
on  the  gronnd  that  the  damage  is  the  ineyitable  conse- 
qaence  of  the  trade  carried  on  by  the  Company^  if 
carried  on  at  all.  The  Company  are  volunteers  in 
embarking  in  the  business,  and  in  using  the  land 
adjoimng  the  plainti£&'  house :  and  I  am  unable  to 
find  any  principle  or  authority  for  holding  that  a  person 
or  Company  building  a  railway,  and  employing  engines 
and  carriages  upon  it,  are  by  the  common  law  entitled 
to  greater  immunity  when  causing  damage  to  others 
than  the  practisers  of  other  useful  and  longer  established 
trades.  I  therefore  come  to  the  conclusion  that  without 
the  protection  of  the  statutes  the  Company  would  have 
been  subject  to  an  action  at  the  suit  of  the  plaintiff, 
and,  if  authority  be  wanting  in  support  of  that  opinion, 
it.  will  be  found,  not  only  in  the  old  cases,  but  in  the 
following  recent  decisions :  Bamford  v.  Tumky  (a),  The 
Samt  Helens  Smelting  Company  y.  Tipping  {b\  Cham" 
Mm  ▼.  The  West  End  of  London  and  Crystal  Palace 
BaUmy  Company  (c).  Senior  v.  The  Metropolitan 
Rmhoay  Company  (d). 

The  next  question,  and  that  on  which  alone  the  Court 
bdow  gaye  an  opinion,  is  whether  Parliament,  which, 
by  Iodising  the  acts  of  the  Company,  has  taken  away 
&om  the  owners  of  land  their  right  to  recoyer  damages 
for  what  would  haye  otherwise  been  an  actionable  wrong, 
has  given  them  a  claim  to  compensation  in  lieu  of  it. 
The  Company  contend  for  a  negatiye  answer  to  this 
question,  and  if  they  are  right  it  will  follow  that  their 
sets  having  been,  as  I  agree,  authorized  by  statute  and 
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(i)  3  ^.  #*  A  66;  revening  the  jadgment  of  the  Q.  B.,  Id.  62. 
(b)  11  H.  L.  a  642.  (c)  2  5.  #  flf.  605.  617. 
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thereby  rendered  lawful^  the  injury^  however  great^  is 
without  remedy.  Undoubtedly  Parliament  may  have 
done  this ;  but  one  certainly  would  expect  to  find,  in 
conformity  with  the  most  ordinary  principles  of  justice 
and  the  usual  practice  of  Parliament,  that  when  the 
rights  of  one  man  are  prejudicially  affected  by  legisla- 
tion for  the  benefit  of  others  provision  would  be  made 
for  just  and  adequate  compensation.  It  is  often  hard 
on  individuals  to  have  their  property  taken  or  interfered 
with  against  their  will  by  a  railway  Company,  this 
private  hardship  must,  however,  be  endured  for  the  sake 
of  undertakings  which,  although  springing  firom  private 
enterprise,  are  of  general  utility ;  but  it  would  seem  to 
be  unnecessary,  and  therefore  oppressive,  not  only  to  sub- 
ject  such  persons  to  inconvenience,  and  their  property  to 
depreciation,  but  to  deprive  them  also  of  pecuniary  com- 
pensation. Such  persons  would  in  that  case  obviously 
bear  an  unfair,  because  an  unnecessary,  burden,  in  com- 
parison  with  others,  for  works  of  public  benefit.  But, 
however  reasonable  provisions  for  giving  compensation 
in  cases  like  the  present  may  seem  to  be,  the  question 
is  whether  they  are  contained  in  these  statutes  or  not, 
for  unless  they  are  found  there  our  judgment  must  be 
for  the  defendants. 

The  provision  mainly  relied  on  by  the  plaintifiisK' 
counsel  is  the  6th  section  of  The  Railways  Clauses  Con- 
solidation Act,  1845.  The  plaintiffs'  house  has  not  been 
taken  or  used,  but  it  has  been  injuriously  affected  in 
such  a  way  that  the  injurious  affection  would  have  been, 
but  for  the  statutes,  an  actionable  injury.  Is  this  injury 
within  the  scope  and  meaning  of  the  clause  ? 

The  Company,  having  failed  to  shew  that  the  case 
is  excluded  from  the  operation  of  the  clause  by  the  rule 
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otabliahed  by  the  House  of  Lords  in  The  Cvledoman 
Rtakoay  Company  y.  OgUvy  {a\  seek  to  add  a  further 
Wtstion  to  the  right  to  compensation,  based  on  a  dis- 
tinction between  injuries  caused  hj  the  building  of  the 
iiQway  and  those  caused  by  the  necessary  use  of  it  for 
the  rery  purpose  for  which  it  is  built,  and  to  exclude 
tie  hitter  from  all  compensation.  They  rely  on  the 
▼Olds ''the  construction  of  the  railway^'  found  in  the 
in^roductcMy  heading  of  the  6th  clause,  and  in  the 
danse  itself.  The  general  intention  of  the  Legislature, 
to  be  collected  from  the  language  of  the  clause,  appears 
to  me  to  be  to  give  compensation  to  landowners  for 
injurious  affection  of  their  lands  by  reason  of  the  exer- 
cise of  any  of  the  powers  by  the  Acts  vested  in  the 
Company.  Now  one  of  the  powers  so  vested  in  the 
Company  is  that  of  using  engines  and  carriages  on  the 
railway  (see  sect  86).  If  this  power  could  be  practi- 
cally exercised  without  causing  vibration,  noise  and 
nnoke,  then  the  Company  would  not  be  justified  in  sub- 
jectiDgtheplaintifib  and  their  property  to  these  nmsances, 
and  an  action  might  be  brought  against  the  C!ompany, 
notwithstanding  the  statute,  for  abusing  their  powers. 
Bat  as  these  annoyances  are,  as  I  suppose,  the  inevitable 
and  neoeasary  results  of  the  ordinary  and  careful  use  of 
eagines  and  carriages  on  a  railway,  the  Legislature  must 
be  presamed  to  have  contemplated  and  legalised  not 
only  sach  use  but  the  consequences  of  it  The  right 
of  action,  then,  is  gone,  and  the  redress,  if  at  all,  is 
under  the  compensation  clause  (see  Rex  v.  Pease  {h\ 
Vaitghm  v.  3%«  Taff  VaU  Railway  Company  (c)  ). 
A  farther  important  provision  is  found  in  the  16th 
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clause.  In  that  clause^  after  enacting  various  things  the 
Company  may  do  in  constructing  the  railway,  a  general 
power  is  given  in  these  words, ''  They  may  do  all  other 
acts  necessary  for  making,  maintaining,  altering,  or 
repairing,  and  usinff  the  railway.''  It  is  contended  by 
the  Company  that  the  16th  clause  makes  provision  only 
for  what  is  done  during  the  process  of  construction  of 
the  railway.  The  commencement  of  the  clause  has  no 
doubt  language  bearing  that  import,  but  the  general 
power  I  have  quoted,  so  far  as  it  gives  powers 
of  maintaining,  altering,  repairing,  and  using,  the 
railway,  does  not  appear  to  be  so  limited.  If  these 
powers  of  using  the  railway  had  not  been  ex- 
pressly enacted,  they  must  have  been  presumed  to 
arise  by  necessary  implication,  because  the  only  purpose 
for  which  the  railway  is  built  is  to  carry  these  engines 
and  carriages.  I  fully  agree,  therefore,  with  the  learned 
Judges  of  the  Court  of  Queen's  Bench  that  the  running 
of  trains,  causing  the  damage  in  question,  is  an  autho- 
rized and  legalised  use  of  the  railway ;  and,  because  this 
is  so,  I  think  it  is  right  to  construe  the  clause,  if  it  can 
be  done,  consistently  with  the  language  in  favour  of  the 
right  to  compensation. 

The  6th  clause,  so  far  as  it  relates  to  injurious  affec- 
tions of  land,  omitting  the  words  as  to  land  taken  or 
used,  maybe  read  as  follows: — ^'The  Company  shall 
make  to  the  owners,  &c.,  of  lands  injuriously  affected 
by  the  construction  of  the  railway,  full  compensation 
for  all  damage  sustained  by  such  owners  by  reason  of 
the  exercise,  as  regards  such  lands,  of  the  powers  by 
this  Act,  &C.,  vested  in  the  Company."  These  words,  as 
I  have  before  observed,  seem  to  me  to  indicate  a  general 
intention  to  give  compensation  for  all  injurious  affection 
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of  land  caused  by  the  exercise  of  the  powers  of  the  Act, 
vhether  occasioned  by  the  structure  of  the  ndlway^  or 
by  the  combined  operation  of  the  structure  and  its  only 
use:  and  I  do  not  think  that  the  words  ''by  the  con- 
struction of  ^the  railway"  ought  to  be  construed  so  to 
narrow  this  intention  as  to  confine  the  compensation  to 
such  injuries  only  as  are  due  to  the  building  of  the 
railway  or  to  the  mere  structure.  I  do  not  infer  that  it 
was  intended^  in  dealing  with  this  matter^  to  separate 
the  structure  from  its  immediate  and  only  use.  If 
a  strictly  literal  reading  of  the  clause  is  resorted  to^  the 
phintifb  in  this  particular  case^  even  on  the  narrow 
coQstraction,  would^  as  it  seems  to  me^  be  entitled  to  com- 
pensation for  all  the  damage  they  have  really  sustained. 
It  is  admitted  by  the  Company  that  their  house  is  inju- 
riously a£Pected  within  the  meaning  of  the  Act^  viz.,  by 
the  obstruction  of  light  and  air  caused  by  the  structure 
of  the  railway.  And  this  being  so^  the  plaintiffs,  by  the 
express  words  of  the  Act,  are  entitled  to  compensation 
for  all  damages  sustained.  They  would  seem  to  be  in  the 
same  category  as  a  landowner  whose  land  is  used  or 
taken,  and  who  is  by  the  same  words  of  the  Act 
entitled  to,  and  in  practice  recovers,  compensation  for  all 
damages,  as  regards  such  land,  which  he  has  sustained. 
But  I  do  not  wish  to  found  my  judgment  on  this 
construction  of  the  Act.  In  my  view  of  the  statutes  the 
plaintiffs  would  be  entitled  to  compensation  for  the  in- 
jurious affection  by  vibration,  noise  and  smoke,  although 
their  house  had  not  been  otherwise  injuriously  affected. 
The  authorities  which  have  been  cited  do  not,  I  think, 
support  the  distinction  relied  on  by  the  Company,  and 
some  of  them  may  be  used  in  favour  of  the  more  literal 
interpretation  of  the  statutes  for  which  the  plaintiffs 
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contend.  In  the  case  of  The  Caledonian  Railway  Com' 
pany  y.  Oyilvy  (a)  the  cause  of  damage  was  held  not  to  be 
actionable  at  common  law^  and  therefore  excluded  by 
the  rule  established  by  that  decision*  The  case  of 
Glover  Y.  The  North  Staffordshire  Railway  Qompany  (&) 
was  cited  for  the  plaintiffs.  There  a  private  way  was  crossed 
by  a  line  of  railway  on  a  level,  and  gates  were  put  up 
on  either  side  of  it,  and  keys  of  them  given  to  the 
claimant.  It  was  held  he  was  entitled  to  compensation 
on  the  ground  that  the  acts  pf  the  Company  would,  but 
for  the  parliamentary  powers,  have  been  actionable. 
There  the  injury  arose  not  so  much  from  the  structure 
of  the  railroad  as  from  the  use  of  it  with  engines  and 
carriages ;  for  if  there  had  been  no  use,  the  gates  might 
have  been  left  open,  and  the  way  would  not  have  been 
interfered  with.  The  Court  certainly  do  not  draw  the  dis- 
tinction now  relied  on  between  structure  and  use.  Lord 
Campbell,  in  his  judgment,  says,  p.  924, ''  Here  deprecia- 
tion is  caused  by  the  erection  of  the  gates,  which  are 
obstructions  more  or  less :  and  I  should  say,  also,  by  the 
liability  of  danger  from  the  passing  of  trains.'^  Erie  J. 
also  refers  to  the  danger  produced  by  the  passing  of  the 
trains  in  the  use  of  the  railway  as  an  injurious  affection 
of  the  plaintiff  ^s  land. 

On  the  other  hand,  some  of  the  observations  of  the 
learned  Judges  in  the  case  of  Re  Penny  and  the 
South  Eastern  Railway  Company  (e)  seem  to  have  a 
contrary  tendency ;  but  there  the  inquisition  was 
clearly  bad,  because  the  sum  awarded  included  compen-^ 
sation  in  respect  of  damage,  viz.,  the  overlooking  of  the 
premises,  which  was  clearly  not  actionable  at  common 


(a)  2  Macq,  229. 


(c)7JB.#A660. 


(b)  16  Q,  B,  912. 
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law.  There  was  also^  no  doubt^  a  claim  for  vibration, 
and  the  Court,  or  some  members  of  it^  appear  to 
think  that  compensation  might  be  recovered  in  respect 
oftheyihration  arising  daring  the  construction  of  the 
railwaj,  bat  not  for  the  vibration  caused  subsequently. 
This  expression  of  opinion  cannot^  however^  be  taken  as 
a  decision  on  the  question^  for»  strictly^  it  was  unneces- 
saiT  to  the  judgment  If  the  general  power  of  using 
the  railway  contained  in  the  16th  section,  to  which  I 
have  adrerted,  is  not  confined  to  the  period  of  con- 
straction  there  would  appear  to  be  no  ground  for  the 
distinction  referred  to  by  the  Court ;  and  it  certainly 
seems  strange,  if  it  is  really  so  enacted,  that  a  man  may 
luive  compensation  for.  the  annoyance  caused  by  the 
^ue  of  engines  during  the  construction  of  a  railway,  and 
not  for  a  perhaps  greater  and  more  noxious  use  after- 
wards. The  inclination  of  Mr.  Justice  Crom/^^^m's  opinion 
in  that  case,  p.  671,  seems  to  have  been  that  for  damage 
caused  by  vibration  compensation  was  recoverable. 

An  argument  in  support  of  the  defendants'  construc- 
tion was  founded  on  the  difficulty  of  assessing  compen- 
>^on,  inasmuch  as  the  nuisance  would  depend  on  the 
amount  and  nature  of  the  traffic  and  would  fluctuate 
with  it  But  surely  the  probable  amount  of  traffic 
^ight  be  estimated  with  reference  to  the  district,  the 
^lii^on  of  the  line  of  railway,  and  other  like  circum- 
^oes.  In  many  cases  of  compensation  the  estimate 
must^  in  a  great  degree,  be  based  on  probable  contin- 
gencies* and  the  difficulty  is  no  greater  here  than  that 
which  existed  in  the  case  where  compensation  was  given 
for  the  injurious  affection  of  land  by  the  gates  put  up 
^  protect  the  railway,  which  crossed  a  private  way  on  a 
level   There  the  degree  of  injury  mainly  depended  on 
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the  degree  in  which  the  line  was  used  for  traffic.  Besides 
it  is^  as  I  understand^  admitted  that  if  any  part  of  the 
plaintiffs'  land  had  been  taken  they  would  haye  been 
entitled  to  include  in  their  compensation  damages  for 
the  present  nuisance,  and  the  difficulty  in  that  case 
would  equally  have  arisen,  and  must  have  been  solved. 

It  was  further  ai^ed  that  a  decision  in  favour  of  the 
plaintiffs  would  admit  a  multiplicity  of  other  claimants. 
But  it  may  be  remarked  that  claims  can  only  be  made 
in  respect  of  injurious  affection  of  land,  and  then  only 
where  the  injury  is  of  such  a  nature  as  would  have 
supported  an  action  for  damages  if  there  had  been  no 
parliamentary  powers.  If,  however,  claims,  thus  limited, 
should  happen  to  be  numerous,  it  would  not  be  a  sound 
reason  for  refusing  just  compensation  to  a  man  who  has 
sustained  injury  and  been  deprived  of  his  common  law 
right  of  redress,  or  for  presuming  that  the  Legislature 
intended  that  others  may  be  subject  to  the  like 
injustice. 

In  the  result  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  succeed  on  this  special  case,  and  consequently 
that  the  judgment  of  the  C!ourt  of  Queen's  Bench  ought 
to  be  reversed. 

Judgment  reversed  (a). 


(a)  The  following  written  judgment  was  prepared  by  Eblb  C.  J., 
but  was  not  delivered  in  consequence  of  his  resignation  between  the 
argument  and  the  day  of  delivering  judgment 

The  plaintifib  brought  this  action  for  the  amount  assessed  by  a  com- 
pensation jury  for  an  alleged  injurious  affection  of  land  within  sect.  68 
of  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  e.  18.,  and 
the  question  is  whether  the  fftcts  shew  that  they  were  entitled  to  that  com- 
pensation. The  verdict  must  be  taken  to  establish  that  the  defendants 
constructed  on  their  own  land  a  railway  within  a  few  feet  from  the 
plaintiff's  house ;  that  after  it  had  been  completed  the  locomotive  engines, 
in  the  ordinaiy  and  proper  use  of  a  railway,  either  by  noise  or  by  smoke 
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orbj  Tibntiozi,  or  by  some  of  them,  lowered  the  value  of  the  house  by 
tha  amoant  of  272/.  Beyond  this  there  is  nothing  to  indicate  either  - 
vhtt  was  the  degree  of  noise,  smoke  or  vibration,  or  what  was  the 
•nuHnt  aaeessed  for  either  of  those  causes  separately,  and  there  was  no 
CTidenee  of  any  damage  to  the  realty  either  in  structure  or  otherwise 
fnnn  these  cansea,  so  that  the  compensation  must  be  taken  to  have  been 
giren  for  the  supposed  discomfort  to  the  inmates  of  the  house. 

It  may  be  observed  that  this  is  an  imperfect  statement  of  fact  on 
vhieh  to  raise  the  important  question  of  law  now  to  be  decided,  but  the 
procedure  to^  which  alone  railway  Companies  can  have  recourse  in  order 
to  tiy  liability  for  compensation  is  imperfect,  and  the  defects  arising 
there&on  ought  not  to  prejudice  the  Companies  on  4he  trial  of  their 
nghts.  Then  do  these  ieuAa  shew  that  the  plaintiff  was  entitled  to  this 
eompensation  ? 

It  is  dear  that  the  68th  section  above  mentioned  creates  no  right  to 
coDpeosation,  it  operates  only  to  provide  the  procedure  to  be  followed 
I7  the  parties  entitled  thereto,  leaving  the  title  itself,  if  any,  to  be 
xcertained  from  the  statutes  creating  it,  and  accordingly  the  plaintiff 
el&imed  to  make  his  title  under  TheBailways  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  20.  «#.  6  and  IG.,  and  he  cannot  succeed  unless  he 
piOTes,  first,  that  his  land  has  been  injuriously  affected  within  sect.  68 
there  mentioned ;  and,  secondly,  that  this  injurious  affection  arose  by 
KtMH  of  the  exercise,  as  regards  this  land,  of  the  powers  vested  in  the 
Company  by  the  sections  6  and  16  above  mentioned 

As  to  the  first  point,  viz.,  that  the  plaintiff's  land  had  been  injuriously 
Bffeeted,  his  counsel  relied  upon  the  noise,  smoke  and  vibration  described 
o&  the  record.  The  quantity  of  each  being  undefined  as  above  stated, 
hii  aigament  consisted  in  suggesting  that  enormous  quantities  of  each 
mig^t  have  been  inflicted  on  the  plaintiff  such  as  might,  under  some 
cinamstances,  be  an  injurious  affection  within  the  section.  The  answer 
iSk  that  there  is  not  evidence  on  this  record  of  such  an  injurious  affection 
of  the  plaintiflrs  land  as  he  described.  The  burden  of  proof  is  on  the 
pUmtifi^  and  the  finding  of  the  jury,  although  it  ascertains  that  there 
▼M  either  some  noise  or  smoke^  or  vibration,  causing  a  diminution  of 
value  as  aforesaid,  still  does  not  ascertain  that  a  cause  of  action  was 
cnated  thereby.  It  is  dear  that  ixynrious  affection  of  land  within  the 
^th  section  means  an  actionable  wrong.  Injury  means  an  actionable 
vrong,  and  there  is  no  injurious  afifection  under  this  section  unless 
there  wonld  have  been  a  cause  of  action  if  the  railway  statutes  had  not 
passed.  See  The  Cakdonian  Railway  Company  v.  OgUvy,  2  Macq, 
B.  L.  C.  229.,  and  the  cases  collected  in  Bicket  v.  Metropolitan  Rail- 
vo^r  Coinpanjf,  5  B,  4-  8.  149. 156.  Then  is  there  evidence  here  of  an 
actionable  vrong,  supposing  the  railway  statutes  to  be  excluded?  I 
think  not  The  plaintiff  and  the  defendants  are  owners  of  adjoining 
TOL.  YII.  E  B.    &  8. 
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lands,  and  the  defendants,  although  a  railway  Company,  hare  ihe  usual 
-  rights  of  property  against  the  acyoining  owner.  Each  owner,  as  against 
his  neighbour,  has  a  right  to  cause  some  noise,  smoke  and  Tibration  on 
his  own  land,  and  is  not  liable  to  an  action  if  a  part  of  such  noise,  smoke 
and  vibration  extends  to  his  neighbour's  land. 

The  defendants  are  not  shewn  to  have  violated  directly  any  right  of 
the  plaintiffs',  or  to  have  done  any  act  which  was  not  lawful  taken  by 
itself.  As  to  damage  consequential  on  acts  lawful  in  themselves,  damage 
alone  will  not  sustain  the  action,  it  may  be  damnum  absque  ii\juri&. 

The  cause  of  action,  if  any,  lies  in  the  excess  of  the  dajnage  beyond 
what  is  considered  reasonable  after  taking  into  account  the  circum- 
stances of  time  and  place,  and  quantity  of  annoyance,  and  the  relation 
of  the  adjoining  properties  to  each  other.  This  cause  of  action  is 
immersed  in  undefined  uncertainty.  There  is  no  standard  by  which  to 
measure  degrees  of  annoyance,  or  to  estimate  the  effect  of  circumstanc«»8 ; 
each  neighbour  is  a  source  of  some  annoyance :  proximity  necessitates 
mutual  forbearance :  the  degree  of  forbearance  to  be  required  is  mea- 
sured by  the  sensibility  to  feelings  of  delicacy  in  the  tribunal  which 
has  to  decide  the  case,  and  cannot  be  foreseen  till  that  decision  is  given. 
The  maxim  "sic  utere  tuo  ut  alienum  non  Isedas"  is  no  help  to  a 
decision,  as  it  cannot  be  applied  till  the  decision  is  made ;  and  the  uso 
6f  the  word  •*  nuisance"  in  the  discussion  prolongs  the  dispute,  because 
it  means  both  annoyance  that  is  actionable,  and  also  that  which  is  not 
actionable ;  and  where  the  question  is  whether  an  annoyance  is  action- 
able, the  word  "  nuisance"  introduces  an  equivocation  which  is  fatal  to 
any  hope  of  a  dear  settiement 

The  confusion  which  pervades  the  reports  of  Hoh  v.  Barlow,  4  C,  B. 
N,  8.  334,  and  the  cases  in  sequel  thereto,  relating  to  the  annoyance 
from  the  smoke  of  a  brickmaker  to  the  adjoining  dwelling  house,  is  an 
example  both  of  the  uncertainty  of  this  cause  of  action  and  of  the  ill 
effect  of  the  word  **  nuisance"  upon  the  discussion.  In  the  present  case 
the  plaintiff  had  to  maintain  the  same  point  as  the  plaintiff  maintained 
in  Hole  v.  Barlow^  and  his  action  would  lie  if  the  jury  had  found  that 
the  annoyance  from  smoke,  noise  and  vibration  was  an  excess  beyond 
the  degree  which  they  thought  reasonable  between  close  neighbours 
under  the  surrounding  circumstances ;  but  no  such  question  was  answered 
by  the  jury,  and  indeed  could  not  be,  because  none  such  was  raised 
before  them  or  left  to  them  by  the  presiding  ofScer.  It  follows  that  no 
cause  of  action  appears  on  the  record,  and  consequently  there  is  no 
injurious  affection  within  sect.  68. 

It  was  further  argued,  for  the  defendants,  that  the  annoyance  from 
noise,  smoke  and  vibration  caused  by  the  trains,  even  if  amounting  to 
the  degree  required  for  an  action,  was  not  an  injurious  affection  of  the 
land  within  sect.  C8,  but  an  annoyance  personal  to  those  persons  whose 
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ffeHagt  suffered  therefiom.  It  is  dear  that  if  trains  did  ran,  and  by 
the  annoyance  from  the  smoke  and  noise  injured  the  health  of  a  person 
itaiidiog  on  the  plaintiff's  land,  the  action  for  such  injury  vould  be  by 
bim  nd  not  by  the  plaintiff  in  respect  of  his  land.  But  I  do  not  further 
diseaa  this  point  now,  as  the  supposed  cause  of  action  in  the  plaintiff 
does  not  appear  to  me  to  be  sufficiently  defined  on  this  record  to  enable 
me  to  dispose  of  the  case  on  this  ground. 

Assuming  for  the  purposes  of  this  judgment  that  the  plaintiff  shevs 
that  his  land  has  been  injuriously  affected  to  a  degree  that  would  sustain 
n  action  at  common  law,  we  then  come  to  the  second  question  relating 
to  the  cause  thereof, — is  it  shewn  that  this  injurious  affection  arose  by 
Rtton  of  the  exercise  as  regards  this  land  of  the  powers  vested  in  the 
Companj  bj  sects.  6  and  16  of  The  Bailways  Clauses  Consolidation  Act, 
1845,  under  vhich  be  claims  ? 

The  pUintiff  contended  for  an  answer  in  the  a0lrmatiTe,  and  his  main 

sigoment  seemed  to  be  that  the  defendants  had  been  enabled  to  con- 

^<i^  the  railway  by  the  exercise  of  the  powers  given  by  those  sections, 

ud  if  they  had  not  constructed  the  railway  the  Company  could  not  haye 

ran  the  trains,  and  the  noise,  smoke  and  vibration  therefrom  could  not 

have  caused  the  damage  complained  of.    But  in  my  opinion,  upon  these 

&cts,  the  plaintiff  shews  no  title  to  any  compensation,  and  my  reason 

19  heesose  the  alleged  damage  was  consequential  upon  the  lawful  use  of 

the  nihnj  with  doe  care  and  skill  after  it  had  been  completed.    For 

sack  consequential  damage  I  cannot  find  that  any  compensation  is 

granted. 

I  do  not  stop  to  inquire  what  are  the  rights  of  running  trains  vested 
in  the  defendants  at  common  law  as  owners  of  land.  I  assume  for  this 
pQipofle  that  they  derive  their  right  from  their  statutes,  and  I  take  it  to 
be  dear  that  throughout  all  the  enactments  relating  to  railways  the 
^^gialatore  has  recognised  the  right  of  the  Companies  to  run  trains 
thereon.  It  is  specifically,  though  incidentally,  mentioned  in  The  Rail- 
ways  Clanses  Consolidation  Act^  1845,  sects.  86  et  seq.,  and  the  right  has 
been  farther  recognised  in  repeated  abjudications  on  the  effect  of  these 
statotes,  and  I  again  refer  to  7%s  Caledonian  Canal  Company  v.  Ogilvy, 
2  Macq.  229,  Vaugkan  v.  The  Taff  Vale  RaUway  Company*  3  H,  f  N. 
743,  Freemantle  v.  l%e  London  and  North  Western  Railway  Company^ 
IOC.  B.  A.  8.  89,  and  Rex  v.  Peaae,  4  B,  j-  Ad.  30.  Then,  as  to  compen- 
sation, it  is  certain  that  the  railway  Companies  may  lawfully  do  some 
acts  under  their  statutes  which  would  be  unlawful  without  them.  In 
Kipeet  of  all  acts  so  rendered  lawful  the  right  of  action  is  taken  away ; 
BroadbetU  v.  The  Imperial  Gas  Company,  7  I>e  Gex,  Macn.  j-  G,  436. 
In  respect  of  some  of  such  acts  where  the  right  of  actibn  is  taken  away, 
a  title  to  compensation  is  created  in  lieu  of  such  right  of  action,  and 
thos  the  important  question  is  raised  what  is  the  limit  under  the  statutes 

E    2 
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of  the  title  to  compensation?  And,  confining  my  answer  to  sects.  6 
and  16,  which  are  the  only  sections  on  which  the  plaintiff  relies,  I  say 
that  title  to  compensation  is  limited  to  two  classes  of  cases ;  the  first  is 
nnder  sect.  6,  where  land  has  been  taken  and  there  is  injury  caused  by 
BQch  taking  either  to  the  owner  of  the  land  taken  or  to  the  owner  of 
some  adjoining  land  injuriously  affected  thereby ;  the  second  is  under 
sect.  16,  where  in  the  construction  of  the  railway  consequential  damage 
to  the  actionable  degree  has  been  caused  to  land  by  the  works  eitlier  of 
constructing  or  maintaining  the  railway. 

In  these  two  dasses  of  cases  the  title  to  compensation  is  definite. 
In  the  first  it  is  assumed  that  there  is  a  wrong  done  by  taking  land  and 
obstructing  easements.  In  the  second  there  are  wider  words,  but  the 
limit  is  fixed  both  in  point  of  time  and  also  in  the  class  of  operations, 
to  damage  caused  during  the  time  the  acts  of  construction  or  main- 
taining are  going  on,  so  that  after  the  completion  of  the  railway  the 
Company  is  protected  from  liability  for  damage  consequential  on  the 
proper  use  of  the  railway.  Beyond  these  two  classes  of  cases  I  do  not 
find  any  grant  of  compensation  by  the  two  sections  here  in  question, 
certainly  none  in  respect  of  the  grievance  here  complained  of. 

In  confirmation  of  this  view  I  proceed  to  an  examination  of  those 
sections  in  detail.  I  would  premise  that  this  statute,  as  well  as  The 
Lands  Clauses  Consolidation  Act,  1845, 8  &  9  Fict,  c.  18.,  is  divided  into 
divisions  appropriate  to  different  portions  of  the  subject,  and  each  of 
these  divisions  is  headed  by  an  appropriate  title,  and  the  enactments 
in  each  division  relate  to  that  heading,  and  all  are  to  be  construed  by 
reference  thereto.  Both  of  the  sections  now  in  question  are  in  the  division 
of  The  Railways  Clauses  Consolidation  Act  headed  by  these  words  "  With 
respect  to  the  construction  of  the  railway  and  the  works  connected 
therewith,"  therefore  all  the  sections  in  the  division  are  to  be  interpreted 
by  this  heading,  and  all  either  give  or  regulate  powers  for  such  con- 
struction among  them.  Sect.  6  contains  powers  for  taking  land  for 
such  construction,  and  sect  16  contains  auxiliary  powers  of  interference 
with  ways,  waters,  and  the  like,  for  the  same  purpose.  Sect  6  enacts 
in  effect  that  in  exemsing  the  powers  given  to  the  Company  by  the 
statutes  to  construct  the  railway  and  to  take  lands  for  that  purpose,  the 
Company  shall  make  to  the  parties  interested  in  any  lands  taken  or  used 
for  the  purposes  of  the  railway,  or  iiy'uriously  affected  by  the  construe* 
tion  thereof  full  compensation  for  the  value  of  the  lands  taken  or  used, 
and  for  aU  damage  sustained  by  such  parties  by  reason  of  the  exercise, 
as  regards  such  lands,  of  the  powers  by  the  statutes  vested  in  the 
Company.  Then  sect.  16  enacts  in  effect  that  the  Company,  for  the 
purpose  of  oon&trticting  the  railway  and  the  accommodation  works  con- 
nected therewith,  may  execute  certain  specified  works,  and,  among  others, 
alter  rivers,  drains,  and  the'  like^  and  do  all  other  acts  necessary  for 
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mkm^  watntiiimTig,  altering  or  repairing,  or  naing  the  railway,  vith 
» inmao  that  in  the  exercise  of  the  powers  granted  by  the  statutes,  the 
Companj  shall  make  full  aatiafaction  in  manner  in  the  statutes  proTided 
to  all  partiei  interested  for  all  damage  by  them  sustained  by  reason  of 
the  exeroM  of  such  powers.  It  thus  appears  that  both  the  sections 
an  confined  in  terms  to  powers  ^for  constructing  the  railway,  and  do 
not  extend  to  giving  oompensation  for  any  user  of  the  railway  after 
coDftraetion. 

The  eoDtezt  confirms  this  oonatmetion,  Compensatioii  ia  secured  for 
every  direct  riolation  of  a  right  of  property,  either  in  taking  the  land 
or  obetnietiiig  easements,  and  other  such  rights,  appurtenant  either  to 
&e  land  taken  or  to  the  land  injuriously  affected  by  such  taking,  whether 
belooging  to  the  same  owner  or  not,  and  also  for  all  actionable  damage 
eaued  hj  exercising  the  powers  given  by  sect.  16  in  constructing  and 
mtintaining  the  railway.  Furthermore,  if  damage  ia  caused  by  using 
the  nilway  without  due  care  and  skill,  the  party  aggrieved  obtains 
i^^^aonity  by  action  at  common  law;  Also,  in  case  of  not  using  proper 
Bieaos  for  eonsuming  smoke,  the  duty  of  so  doing  may  be  enforced  by 
peaaltj  under  the  statute. 

In  tiie  eomparatiTely  small  class  of  cases  where  damage  is  alleged  to 
1m  eansed  by  some  use  of  the  railway  lawful  in  itself  but  becoming 
onlawftd  by  reason  of  consequential  damage  to  an  acyoining  owner,  the 
rigjht  of  action  is  Uken  away,  and  no  compensation  appears  to  be  given. 
It  maj  be  that  a  hardship  is  thus  caused  in  some  individual  cases,  but 
the  I^gialatare  may  well  hare  considered  that  the  real  interest  of  aU 
putiee  wu  promoted  by  stopping  tiiem  from  entering  on  a  litigation 
n  its  nature  peculiarly  hazardous  and  uncertain.  The  Legislature  had 
^  good  reason  to  consider  that  the  incalculable  benefits  to  eveiy 
nember  of  the  community  arising  from  facility  of  transport  by  railway 
vcre  a  good  reason  for  giving  security  to  investments  of  capital  in  rail- 
^js,  and  protecting  that  capital  from  being  wasted  in  litigation  in 
Kipect  of  the  limited  class  of  doubtful  claims  above  described.  Thus 
the  words  of  the  sections  and  the  context  lead  to  the  same  conclusion. 
There  is  compensation  for  all  substantial  wrongs,  and  there  is  security 
for  the  nse  of  the  railway. 

I  have  searoely  referred  to  any  of  the  authorities  dted,  for  none  seem 
cogent  The  dicta  in  the  case  of  He  Penny  ondThe  South  Weatem  Railway 
Oom^tmy,  7E,fB,  660,  tend  to  shew  that  no  compensation  is  due  fi>r 
^*o*»ge  fipom  vibration,  and,  if  so,  a  fortiori  it  is  not  due  for  noise  and 
smoke.  In  The  East  and  West  India  Docks  and  Bimiingham  Junction 
BaUway  Company  v.  Gattke,  3  Mac,  f  G.  165,  and  The  London  and 
^orth  Western  Railway  Company  v.  Bradley,  3  Id,  336,  the  only 
'^t  was  that  the  Chancellor  refused  an  injunction  against  vibration, 
leaving  the  parties  to  their  remedy  at  law,  if  any. 


[1867.] 
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Many  of  the  authorities  relating  to  the  right  to  compensation  are 
examined  in  Ricket  t.  The  Metropolitan  RaUway  Company^  b  B,  ^  8, 
146,  149,  and  many  are  well  collected  by  Mr.  Matdey  Smith  in  his 
edition  of  Hodgea  on  Raiiwaysy  1866,  but  none  seem  to  me  to  be  relevant 
here.  I  notice,  before  concluding,  an  argument  that  the  trains  causing 
the  grievance  complained  of  run  in  the  exercise  of  the  power  given  by 
sect.  16  relating  to  the  use  of  the  railway,  but,  as  sect.  16  only  contains 
power  to  execute  works  for  the  purpose  of  oonstructbg  and  using  the 
railway,  I  think  it  cannot  be  maintained  that  the  actual  use  of  a  com- 
pleted railway  is  a  work  for  the  purpose  of  using  it  within  sect.  16, 
and  I  understand  that  the  argument  was  not  relied  on  by  the  counsel 
for  the  plainti£F. 

These  reasons  lead  me  to  the  conclusion  that  compensation  is  not 
given  by  the  statutes  for  damage  caused  by  noise,  smoke  and  vibration 
as  stated  in  the  case,  and  that  the  plaintiff  &ils  on  both  grounds,  and 
the  judgment  of  the  Court  below  ought  to  be  affirmed. 


[1866.] 


yovember 
27th.] 


Companies 
Clauses  Con^ 
solidation  Act, 
1845,  8  #  9 
Vict,  c,  16. 
r  16. 

Transfer  of 
stock, 

Begistraiion. 
Ceils  unpaid 
en  shares. 


HuBBEBSTY  against  The  Manchester,  Sheffield 
AND  Lincolnshibe  Railway  Company. 


Bv  The  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  c,  16. 
s.  lo.,  "  no  shareholder  shall  be  entitled  to  transfer  any  share,  after  any 
call  shall  have  been  made  in  respect  thereof,  until  he  shall  have  puid 
such  call,  nor  until  he  shall  have  paid  all  calls  for  the  time  being  due  on 
every  share  held  by  him."  In  1847  the  holder  of  original  shares  in  a 
railway  Company,  on  which  he  had  paid  calls,  had  aUotted  to  him  in 
respect  of  his  shares  new  preference  shares :  these  shares  were  all  paid 
up.  During  1848  and  1849  five  calls  were  made  on  the  original  shares, 
and  were  not  paid.  While  the  first  and  second  calls  were  unpaid  he  sold 
twenty  of  the  new  shares,  and  the  transfer  was  registered.  In  Janiiary, 
1856,  the  remaining  new  shares  were  converted  into  stock.  In  3/ay,  1856, 
he  sold  to  the  plaintiff  a  portion  of  the  stock,  and  executed  a  transfer 
deed.  Held,  that  sect.  16  applied  only  to  shares  on  which  a  call  could  be 
made,  and  therefore  the  Company  was  bound  to  register  the  transfer 
deed,  though  the  calls  on  the  original  shares  were  unpaid. 


T^HIS  was  an  action  in  which  the  plaintiflf  claimed  a 

writ  of  mandanms  under  The  Common  Law  Fro* 

cedure  Act,  1864^  to  command  the  defendants  to  register 

the  transfer  of  a  portion  of  the  preference  stock  of  the 
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defendants'  Ck)mpan7  purchased  by  the  plaintiff;  and  by       [1866.] 
consent  the  following  special  case  was  stated  without    hubbiebty" 


T. 

Mahohkstke, 

In  1845  John  Hubbersty  became  the  holder  of  one       ^  ^' 

Railway 

nnndzed  and  thirty-three  25Z.  shares  in  the  undertaking      Company, 
of  The  Sheffield  and  Lincolnshire  Railway  Company ^  and 
rabsequently  paid  calls  upon  those  shares  amounting  to 
12/.  lOi.  on  each  share. 

In  1846  The  Sheffield  and  Lincolnshire  Railway  Com- 
P^jf  was  amalgamated  with  other  Companies  under 
the  name  of  The  Manchester,  Sheffield  and  Lincolnshire 
Rmlwrn/  Company. 

At  a  meeting  of  the  Company,  held  on  the  18th 
^ttjutt,  1847,  it  was  resolved  that,  for  raising  the  addi- 
tional capital  of  872,000/.  authorized  by  Acts  passed 
in  the  preceding  session  of  Parliament,  there  be  created 
87,200  new  shares  in  the  Company  of  10/.  each,  to  be 
odled  "preference  10/.  shares,"  upon  the  terms  and  in 
the  manner  following,  viz, : — 

^'Ist.  Such  new  shares  to  entitle  the  holders,  upon 
the  amomit  paid  up  by  them,  to  a  guaranteed  dividend 
of  not  less  than  7|/.  per  cent,  for  the  period  of  six  years, 
to  commence  from  the  1st  July,  1849,  and  of  not  less 
than  8t  per  cent,  in  perpetuity  thereafter,  but  the  divi- 
dend in  no  case  to  be  less  than  that  paid  on  the  other 
wares  which  are  not  guaranteed. 

''2nd.  On  the  new  shares  the  full  sum  of  10/.  per 
^hare  to  be  paid  np  by  three  instalments  or  calls  as 
'ollofB,  viz. :  5/.  per  share  on  the  Ist  October,  1847, 
U  IQg.  per  share  on  the  1st  January,  1848,  and  2L  10#. 
per  share  on  1st  July,  1848. 

"3rd.  All  moneys  paid  in  advance  of  calls  to  entitle 
the  shareholders  to  interest  at  the  rate  of  5/.  per  cent. 
per  annum  while  in  advance. 
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[1866.]  "  4th.  The  new  shares  to  be  offered  rateably  to  the 

HuBBwurrr"  ^^ole  of  the  shareholders  upon  the  register  sealed  at 

Haiioh]E8tbb    *^^^  meeting  in  the  proportion^  as  near  as  may  be,  of 

,^'         one  new  share  for  every  50/.  (in  nominal  value)  of  share 

Companj.     capital  held  by  them  respectively,  and  such  offer  to  be 

made  by  letter  transmitted  by  post  by  the  secretary  to 

.  the  shareholders. 

<'  5th.  All  new  shares  on  which  the  first  instalment 
shall  not  be  paid  on  the  1st  October  next  to  be  appro- 
priated by  the  directors  on  the  preceding  terms  amongst 
shareholders  who  may,  previous  to  the  said  1st  October, 
apply  for  any  number  of  such  shares  beyond  the  rate- 
able proportion  to  which  they  are  entitled. 

**  6th.  All  new  shares  not  appropriated  as  before  pro- 
vided to  remain  at  the  disposal  of  the  directors,  to  be 
issued  at  such  time,  on  such  terms  and  in  such  manner 
as  they  may  think  fit  for  the  benefit  of  the  Company.'' 

In  1847  John  Hubbersty,  in  pursuance  of  this  resolu- 
tion, had  allotted  to  him  in  respect  of  the  one  hundred 
and  thirty-three  252.  shares  sixty-six  10/.  new  shares  in 
the  Company.    These  shares  were  all  fully  paid  up. 

During  the  years  1848  and  1849  five  calls  of  2/.  \Q$. 
were  made  in  respect  of  the  original  25/.  shares  held  by 
John  Hubbersty,  and  due  notice  of  the  making  of  the 
calls  was  given  to  him  on  the  8th  August,  These  calls 
were  not  paid. 

After  the  second  of  the  calls  had  been  made  and  while 
the  same  were  due  and  unpaid,  viz.,  on  the  14th  Aprilf 
1849,  John  Hubbersty  sold  twenty  of  the  10/.  shares,  and 
the  transfer  to  the  purchaser  was  on  the  \2ihMay  regis- 
tered in  the  books  of  the  Company.  The  remaining  forty- 
six  of  the  \0L  shares  were  afterwards,  on  the  24th  Janu- 
ary ,  1856,  converted  into  stock,  and  were  represented  by 
460/.  of  the  Company's  6/.  per  cent  preference  stock. 
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No  dividends  were  declared  on  the  10/.  shares  up  to  June^      [1866.] 
1850.   On  the  26th  February,  1861^  a  partial  dividend    Hubbbbstt" 
(not  amounting  to  the  guaranteed  dividend  of  6/.  per  h^hohutsb, 
cent.)  was  declared  on  these  shares  for  the  half  year      j^^ 
ending  the  31st  December^  1850.     Dividends  were  also     CompMiy. 
declared  on  these  shares  for  the  half  years  ending  June 
^December,  1851.  From  December,  \9&\y\xi  December,    . 
1854,  no  dividends  were  declared  on  these  shares^  but 
in  January^  1856,  161/.  Z\l  per  cent,  preference  stock 
was  placed  to  John  Hubberstyn  credit  in  respect  of  the 
undeclared  dividends  up  to  June,   1850^  the  unpaid 
portion  of  the  dividends  of  December,  1850^  and  the 
undeclared  dividends  from  December,  1851^  to  December 
1854    Since  December,  1861,  no  dividends  upon  the  10/. 
shares  had  been  paid  to  John  Hubbersty,  except  that  of 
December,  1855.     No  dividend  was  ever  paid  to  John 
HMenty  upon  the  460/.  61  per  cent,  preference  stock, 
or  on  the  161/.  3^/1  per  cent,  preference  stock.    From 
the  time  of  the  allotment  to  John  Hubberety  of  the  10/. 
preference  shares  down  to  and  inclusive  of  the  month 
of  August,  1850,  his  name  appeared  in  the  usual  sealed 
list  of  shareholders.    In  1850  the  25/.  shares  paid  up 
were  converted  into  consolidated  stock,  and  his  name 
from  August,  1850,  down  to  and  inclusive  of  February, 
1855^  appeared  in  the  sealed  list  of  shareholders  in  respect 
of  the  10/.  preference  shares.    In  respect  of  the  one 
hundred  and  thirty-three  25/^  shares  his  name  appeared 
(during  the  same  period)  at  the  end  of  the  last  mentioned 
list,  but  before  the  seal  was  aflixed. 

From  the  2nd  February,  1855,  the  list  containing  the 
itames  of  shareholders  who  had  paid  up  their  calls  was 
^ed,  and  John  Hubbersty*%  name  appeared  in  that  list 
for  the  10/.  preference  shares  only.  Another  list  was 
made  in  the  latter  pages  of  the  same  book,  containing 
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[1866.]      the  names  of  the  holders  of  shares  who  had  not  paid  their 

HuBBEBSTT    calls.   Thls  llst  was  not  sealed.    John  HubSersty's  name 

Kamohebtbb,  appeared  in  the  last  mentioned  list  down  to  August^ 

Ba^taj      1861.     From  that  time  his  name  did  not  appear  in  any 

Company,     jjgj.  ^f  shareholders  as  the  holder  of  the  one  hundred  and 

thirty-three  25/.  shares,  but  in  point  of  fact  these  shares 

not  been  declared  forfeited. 

On  the  24th  May^  1856^  JohnHubbersty  sold  to  the  plain- 
tiff, Philip  Hubberstyf  460/.  of  the  6/.  per  cent,  preference 
stock  so  held  by  him.  The  deed  of  transfer  was  duly 
executed  by  John  Hubbersty,  in  compliance  with  the  pro- 
visions of  The  Companies  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  16.,  and  was  tendered  to  the  secretary  of  the 
Company  for  the  purpose  of  registration  under  sect  15. 
The  defendants  however,  relying  on  the  provisions  of 
sect  16,  refused  to  register  the  transfer,  on  the  ground 
that  John  Hubbersty,  the  transferor,  had  not  paid  the 
calls  due  upon  the  original  252.  shares  held  by  him. 

The  Acts  creating  the  preference  shares  and  the  stock 
were  to  be  taken  as  part  of  the  case. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  transferee  was  entitled  to  have  the  transfer 
registered. 

Mellish  (Quatn  with  him),  for  the  plaintiff. — First. 
The  Company  cannot  refuse  to  register  a  transfer  of  pre- 
ference stock  because  the  owner  of  it  holds  shares  on 
which  calls  have  been  made  and  not  paid  by  him.  Pre- 
ference stock  and  shares  are  separate  and  distinct. 
Sect.  14  of  Stat  8  &  9  Vict  c.  16.,  which  is  the  first  of 
a  series  of  clauses  relating  to  ^*  the  transfer  or  trans- 
mission of  shares,'^  enacts  that,  subject  to  the  regulations 
therein  or  in  the  special  Act,  every  shareholder  may 
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Bell  and  transfer  his  shares  or  his  stock ;   thereby  dis*      [1866.] 
tinguishing  between  shares  and  stock,  and  treating  them    hubbimtt 
as  separate  things.     Sect.  15  provides  for  the  registration  ^      ^ 
of  deeds  of  transfer.     Sect  16  enacts  :  *'  No  share-      _  4^<:* 

Railway 

holder  shall  be  entitled  to  transfer  any  share,  after  any  Compaaj. 
call  shall  have  been  made  in  respect  thereof,  until  he 
shall  have  paid  such  call,  nor  until  he  shall  have  paid  all 
calls  for  the  time  being  due  on  every  share  held  by  him.'' 
The  first  branch  of  this  section  applies  only  to  shares  on 
which  a  call  has  been  made;  it  cannot  apply  to  stock, 
for  it  is  impossible  that  any  call  can  be  due  in  respect 
of  stock;  and  the  second  applies  to  the  same  subject- 
matter  as  the  first.  It  might  be  contended  that  the 
second  branch  does  not  apply  to  a  different  class  or  de- 
scription of  shares  firom  that  to  which  the  shares  to  be 
transferred  belong :  but  at  any  rate  the  section  does 
not  apply  to  stock.  The  object  of  the  section  is,  that  if  a 
man  holds  a  certain  number  of  a  particular  set  of  shares 
on  which  a  call  has  been  made,  he  shall  not,  by  paying 
the  call  on  some  of  them,  be  able  to  transfer  those :  if 
he  holds  two  sets  of  shares,  one  of  which  is  unincum* 
bered  with  an  unpaid  call,  the  section  does  not  restrain 
him  from  transferring  that.  Sect.  61,  which  gives 
this  power  of  converting  or  consolidating  shares  into 
stock,  confines  it  to  shares  "  in  respect  whereof  the  whole 
money  subscribed  shall  have  been  paid  up.''  By  sect. 
62,  after  the  conversion  or  consolidation,  all  the  provisions 
which  require  or  imply  that  the  capital  of  the  Company 
Aall  be  divided  into  shares  and  distinguished  by  numbers 
shall,  as  to  so  much  of  the  capital  as  has  been  converted 
or  consolidated,  cease,  ''  and  the  several  holders  of  such 
stock  may  thenceforth  transfer  their  respective  interests 
therein,  or  any  parts  of  such  interests,  in  the  same  man- 
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[1866.]      i^er  and  subject  to  the  same  regulations  and  provisions 
HuBBXBSTT    *®  ^'  according  to  which  any  shares  in  the  capital  of  the 
Manohbstbe,    Company  might  be  transferred  under  the  provisions  of 
&c.  this  or  the  special  Act"    But  these  words  do  not  incor- 

c:k)mpaDj,  porate  sect.  16  and  make  it  apply  to  the  transfer  of 
stock ;  they  only  require  that  the  transfer  of  stock  shall 
be  made  with  the  same  formalities  as  the  transfer  of 
shares;  viz.^  by  deed  and  registration  which  are  pre- 
scribed in  sects.  14  and  15.  [Lush  J.  Sect.  18  makes 
provision  for  the  transmission  of  shares  in  case  of  death^ 
bankruptcy,  insolvency  or  marriage;  there  is  no  section 
expressly  providing  for  the  transmission  of  stock  in  such 
cases ;  it  would  seem  that  either  stock  must  be  included 
under  the  word  shares  in  sect  18^  or  transmission  must 
be  implied  under  the  word  transfer  in  sect.  j62.  Mellor  3. 
Sect.  63  requires  a  register  of  the  holders  of  stock  distinct 
from  the  register  of  shareholders.]  The  difference  is,  that 
shares  are  specific  and  numbered ;  stock  is  not  so,  and 
may  be  sold  in  fractional  amounts. 

Secondly.  The  Company  cannot  refuse  to  register 
the  transfer  of  shares  on  account  of  a  call  unpaid,  when 
they  have  omitted  the  name  of  the  holder  in  respect.of 
those  shares  from  the  register.  [He  referred  to  sects.  6, 
8,  9.]  \Lu8h  J.  The  shares  were  not  declared  to  be 
forfeited ;  therefore  he  might  claim  to  have  his  name 
restored  on  the  register.] 

Maniity  {J.  A.  Russell  with  him),  for  the  defendants. 
— First  A  holder  of  stock  is  a  holder  of  a  share  in  the 
capital  of  the  Company,  and  is  in  the  same  position  for 
the  purposes  of  voting  at  the  meetings  of  the  Company, 
and  with  regard  to  transfer,  transmission,  and  the  conse- 
quences of  not  having  paid  calls,  as  a  holder  of  shares. 
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BjeecL  6  of  stat.  8  &  9  Vict  c.  16.,  the  capital  of  the  [1866.] 
Company  is  to  be  divided  into  shares  numbered  in  hubbbmtt 
arithmetical  prc^ression,  b^^inning  with  number  one;  h^^qh^,, 
and  every  share  is  to  be  distinguished  by  its  appropriate  ^c. 
namber.  And  by  sect.  57  the  capital  raised  by  the  Companj. 
creation  of  new  shares  is  to  be  considered  as  part  of  the 
general  capital,  and  subject  to  the  same  provisions,  with 
reference  to  the  payment  of  calls  and  forfeiture  of  shares 
on  nonpayment  and  otherwise,  as  if  it  had  been  part  of 
the  original  capital,  so  that  the  capital,  though  repre- 
sented by  a  variety  of  shares,  is  one  entire  thing,  and 
there  is  one  body  of  shareholders  having  a  common 
interest  The  object  of  the  prohibition  in  sect  16  is  to 
give  the  Company  an  additional  security  for  unpaid  calls 
by  a  restriction  on  the  transfer,  not  only  of  the  shares 
on  which  the  call  has  been  made,  but  of  all  the  property 
the  holder  of  the  shares  has  in  the  Company.  [Lush  J. 
Sappose  a  person  holds  two  different  sets  of  shares,  and 
a  call  is  made  on  both,  and  the  caU  on  one  is  due  and 
paid,  and  on  the  other  not  due,  may  not  he  transfer  those 
on  which  the  call  has  been  paid  ?]  No :  the  disability  of 
the  shareholder  to  transfer  created  by  sect  16  is  '*  until 
he  shall  have  paid  all  calls  for  the  time  due  on  every  . 
share  held  by  him.''  If  these  shares  had  not  been  con- 
verted into  stock  they  could  not  have  been  transferred 
nntil  the  calls  on  the  25/1  shares  had  been  paid.  If  the 
present  case  is  not  within  the  words  of  sect  16  it  is 
brought  within  it  by  sect  62.  [Mdlar  J.  The  Legis- 
lature may  have  intended  to  give  an  advantage  to  the 
holders  of  stock  by  separating  it  from  some  of  the  inci"* 
dents  of  shares.]  That  does  not  appear  to  have  been 
the  view  of  the  Legislature,  for  by  sect  62  they  make 
shares  converted   or    consolidated    into    stock    under 
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[1866.]      sect  61  transferable  "in  the  same  manner  and  subject 

HoBBB&BTT    ^^  ^^6  same  regulations  and  provisions  as  or  according 

Mamchmtml,  ^  which"  shares  may  be  transferred.     These  regulations 

j^'  and  provisions  are  contained  in  sects.  14 — 20 ;  and  the 

Company,     prohibition  or  restriction  in  sect.  16  is  such  a  provision. 

[Mellar  J.     That  section  refers  to  two  sets  of  shares — 

shares  on  which  a  call  has  been  made  and  shares  on 

which  calls  are  due.]  Lush  J.     Shares  on  which  no 

call  has  ever^  been^made  are  not  within  the  section.] 

The  section  does  not  mention  two  sets  of  shares ;   the 

latter  branch  of  it  requires  that  "all  calls"  shall  be 

paid. 

Secondly.  The  name  of  the  transferor  was  on  the 
register  when  thej^calls  were  made,  and  his  name  has 
never  been  erased  from  that  register.  By  sect.  12  the 
certificate  is  evidence'of  proprietorship  of  shares. 

Mellish,  in  reply.— The  only  diflBculty  arises  from 
those  sections  which  contemplate  the  creation  of  new 
shares  on  the  raising  of  additional  capital :  sects.  56-58. 
But  the  whole  capital  is  to  be  paid  pari  passu;  the 
directors  cannot,  under  sect.  21,  make  a  call  on  a  section 
only  of  the  shares. 

Mellor  J.  I  am  of  opinion  that  the  transfer  of 
these  shares  ought  to  be  registered ;  that  it  is  a  valid 
transfer,  and  that  there  is  no  restriction  on  the  right 
of  the  shareholder  to  transfer  them.  It  is  not  however 
easy  to  arrive  at  a  satisfactory  conclusion  without  a  very 
careful  consideration  of  the  sections  of  stat.  8  &  9  Vict, 
c,  16.  There  is  some  embarrassment  in  the  distinction 
which  was  urged  between  shares  paid  up  and  converted 
into  stock  and  shares  not  so  converted;   but  on  the 
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min  point  it  appears  to  me  that,  according  to  the  tme      [1866.] 

meaning  of  the  sections,  there  is  no  restriction  on  the    hubbbe§tt~ 

transfer  of  shares  the  amount  of  which  has  been  paid  ^£j^j,q^'^„^j, 

up,  and  therefore,  a  fortiori,  no  restriction  on  the  transfer      ^  ^^' 
^  '  '  Bailway 

of  consoUdated  stock.  There  are  no  words  in  the  statute     Company. 

to  prevent  that  transfer,  except  the  express  prohibition 

in  the  16th  section,  which  enacts,  '*No  shareholder 

shall  be  entitled  to  transfer  any  share,  after  any  call 

shall  have  been  made  in  respect  thereof,  until  he  shall 

have  paid  such  caU,^'  that  is  the  call  made  in  respect 

thereof,  ''nor  until  he  shall  have  paid  all  calls  for  the 

time  being  due  on  every  share  held  by  him."  According 

to  the  literal  meaning  of  these  words,  a  shareholder 

haying  shares  liable  to  calls,  and  on  which  a  call  has 

been  made,  cannot  transfer  them  without  paying  that 

callj  nor,  if  he  has  other  shares  on  which  calls  are  in 

^^n^&Tj  until  he  has  paid  those  calls  also.     Mr.  Manisty 

vgued  that  it  was  intended  by  the  L^islature  that  the 

Company  should  retain,  as  a  security  for  calls  on  a 

shareholder,  any  shares  he  may  hold  on  which  calls 

have  been  paid  up  or  which  have  been  converted  into 

stocL    But  I  can  find  no  words  in  the  statute  which 

indicate  any  such  intention.     There  is  nothing  to  shew 

that  the  Company  retain  any  other  than  a  personal 

security  against  the  shareholder:  they  may  bring  an 

action  against  him  for  the  call  or  forfeit  his  shares, 

^  I  think  it  would  be  unreasonable  to  enlarge  the 

^ords  of  sect.  16  so  as  to  impose  on  a  person  who  holds 

<^soIidated  shares  or  stock,  as  well  as  shares  liable  to 

<^  and  on  which  calls  have  been  made,  a  restriction 

that  he  shall  not  be  allowed  to  transfer  the  consolidated 

shares  or  stock  until  every  liability  in  respect  of  other 

shares  has  been  discharged. 
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[1866.]  Shkb  J.    The  person  who  transferred  the  preference 

HuBBEASTT    stock  to  the  plaintiflF  had  not  paid  his  calls  upon  original 
Mahohbstbe,  ^^^^^^  ^^^^  by  him,  and  in  respect  of  which  the  pre- 
^  ^°-  ference  stock  had  been  allotted :  and  it  has  been  con- 

Company,  tended,  on  behalf  of  the  defendants,  that  under  the 
16th  and  62nd  sections  of  stat.  8  &  9  Vict  c.  16.  the 
defendants  are  not  bound  to  transfer  the  preference 
stock  until  the  former  holder  of  it  has  paid  up  all  his 
calls.  If  there  be  any  ground  for  that  contention,  it 
must  rest  on  the  language  of  the  62nd  section,  which 
after  providing  for  the  conversion  or  consolidation  of 
shares,  proceeds :  "  the  several  holders  of  such  stock 
may  thenceforth  transfer  their  respective  interests 
therein,  or  any  parts  of  such  interests,  in  the  same 
manner  and  subject  to  the  same  regulations  and  pro- 
visions as  or  according  to  which  any  shares  in  the 
capital  of  the  Company  might  be  transfened  under  the 
provisions  of  this  or  the  special  Act.''  It  was  contended 
by  Mr.  Manistyy  and  at  first  I  inclined  to  that  view, 
that  those  words  incorporated  the  restrictions  of  the 
16th  section,  and  therefore  the  holder  of  preference 
stock,  in  respect  of  which  from  the  fact  of  its  being 
stock  all  calls  must  have  been  paid,  could  not  transfer 
it  until  he  had  paid  calls  due  on  shares  which  had  not 
been  consolidated.  But  on  further  consideration  I  think 
that  is  not  the  true  construction.  The  16th  section  is 
a  restriction  on  the  provisions  of  the  14th,  which 
provides  for  the  transfer  of  shares,  and  enacts  that, 
subject  to  the  regulations  in  that  or  the  special  Act 
contained,  every  shareholder  may  sell  and  transfer  his 
shares  or  his  stock  according  to  the  form  therein 
prescribed.  That  provision,  taken  in  conjunction  with 
the  16th  section,  evidently  relates  to  the  transfer  of 
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sburea  in  respect  of  which  all  calls  have  been  paid ;  and      [1866.] 
Tipon  the  same  footing  with  such  shares  as  to  transfer    Hubbbrstt 
is  placed,  by  the  reference  in  the  62nd  section^  the  hakcbkstsb, 
interest  of  a  shareholder  in  the  capital  stock  of  the      Bwlway 
Company  into  which  shares    have  been  converted  or     Company, 
consolidated  under  sect.  61*     The  restriction  in  the 
16th  section  dearly  applies  only  to  shares  in  respect  of 
which  a  call  has  been  made^  and  shares  in  respect  of 
which  there  baa  been  a  default  in  not  paying  calls  which 
had  become  due :  it  has  no  reference  to  shares  which 
are  free  from  that  objection  to  their  transfer^  and  does 
not  include  stock.     The  provision  in  the  62nd  section^ 
that  the  holders  of  stock  may  transfer  their  interests 
iberein"m  the  same  manner  and  subject  to  the  same 
i^^idations  and  provisions  as  or  according  to  which  any 
shares  m  the  capital  of  the  Company  might  be  trans- 
ferred under  the  provisions  of  this  or  the  special  Act" 
applies  only  to  the  formal  provisions  for  the  transfer 
and  authentication  of  the  transfer  of  shares,  and  does 
M  introduce  the  exceptional  provisions  of  the  16th 
^on^  in  respect  of  a  call  having  been  made  and  being 
i^  in  respect  of  shares  the  property  of  the  person  who 
desires  to  transfer  his  stock.    Therefore,  our  judgment 
o^ht  to  be  for  the  plaintiff,  and  the  Company  must 
'^ter  the  transfer  of  these  shares. 

Lush  J.  The  view  which  I  take  of  this  case  renders 
It  unnecessary  for  me  to  express  an  opinion  whether 
^k  is  subject  to  the  same  restrictions  as  unpaid 
^l^ares,  because  I  am  of  opinion  that  if  these  shares 
^  not  been  converted  into  stock,  still  the  16th  section 
of  Stat  8  &  9  Vict.  e.  16.  would  not  have  prohibited  the 
transfer  of  paid  up  shares.  That  section  appears  to  me 

TOL  VII.  p  B.   &  8. 
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[1866.]  to  refer  entirely  to  shares  subject  to  or  incumbered 
HuBBEBSTT  ^^th  a  pcucling  liability  to  calls.  The  first  branch 
Hanohbbtkb,  ^®'  '*^^  shareholder  shall  be  entitled  to  transfer  any 
KaUway  ^^^^  after  any  call  shall  have  been  made  in  respect 
Company,  thereof,  untU  he  shall  have  paid  such  calLV  If  the 
enactment  had  stopped  there,  it  is  clear  that  it  could 
not  have  applied  to  shares  in  respect  of  which 
no  call  had  been  made  or  shares  not  subject  to 
calls.  And  the  second  branch  does  not  in  my  opinion 
apply  except  to  cases  within  the  first  branch ;  so  that  a 
person  holding  a  share  encumbered  with  a  pending  call 
shall  not  transfer  it  until  he  has  paid  that  call,  **  nor 
until  he  shall  have  paid  all  calls  for  the  time  being  due 
on  every  share  held  by  him.'*  The  subject  of  the  enact- 
ment is  a  share  subject  to  a  call,  and  if  a  case  is  not 
within  the  purview  of  the  section  neither  branch  can 
apply  to  it  Therefore  I  am  of  opinion  that  when 
a  person  is  the  holder  of  two  classes  of  shares  and  no 
call  has  been  made  in  respect  of  one  class  but  a 
call  has  been  made  in  respect  of  the  other,  he  may 
transfer  the  shares  of  the  first  class  without  paying  the 
calls  due  upon  the  second ;  and  whether  they  have  been 
fully  paid  up  makes  no  difference,  because  that  case  is 
not  the  subject  of  the  enactment.  But  if  a  person  holds 
100  shares  of  one  class,  and  a  call  has  been  made  on  all  ^ 
of  that  class,  as  it  must  be  if  made  on  any,  he  cannot 
liberate  any  of  those  shares  without  paying  the  call  on 
all  of  them  and  all  calls  in  arrcar  in  respect  of  shares  of 
that  class.  We  ought  to  be  careful  not  to  construe  the 
words  of  this  enactment  so  as  to  restrict  the  negotiability 
of  shares,  and  hold  any  case  to  be  within  it  which  is  not 
plainly  within  its  language. 

Jifdgment  for  the  plaintiff  (a). 

(a)  Error  has  been  brought  in  this  case. 
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[18^66.] 

Eliza  Retkolds  against  Bowley  and  another.  {Friday, 

16th.] 

The  banhrupt  and  the  phiintii!^  his  sister,  occapied  a  dairy  fkrm  and  ^— — ^— ^ 

omed  on  the  business  of  a  cowkeeper;  the  stock  on  the  farm  was  paid  Bankrupt 

for  by  them  in  equal  shares,  but  tne  business  was  to  be  carried  on  in  Law  Con^ 

the  name  of  the  bankrupt.    The  bankrupt  bought  and  sold  the  stock  solidation  Act, 

from  time  to  time  for  the  benefit  of  himself  and  the  plaintiff:  the  house-  1849,  12  ^  13 

hold  and  &rm  expenses  were  paid  for  out  of  the  profits  of  the  business.  Vict,  e,  106w 

A  partnership  account  was  kept  between  the  bankrupt  and  the  plaintiff;  ».  125. 

thej  had  no  joint  banking  account:  the  bankrupt  was  rated  to  the  relief  Order  and 

of  the  poor,  &c ;  all  receipts  for  rates  and  taxes  were  given,  all  business  disposition 

^fWMctiona  were  conducted,  aU  debts  in  respect  of  the  fanning  business  ofoankrupt, 

vere  contracted,  and  all  sales  and  purchases  were  made  in  his  name  only.  Apparent 

The  plaintiff  devoted  her  whole  time  and  labour  in  assisting  the  bank-  owner, 

f^pt  m  the  management  of  the  joint  business,  but  it  was  not  generally  Dormant 

pown  that  she  was  a  partner.     The  Court  having  power  to  draw  partner, 
lafereneesoffiict:  Held, 

1-  That  the  plaintiff  had  allowed  the  bankrupt  to  appear  as  sole  owner 


2.  That  the  goods  of  the  partnership  were  in  the  ordef  and  disposition 
^  Ae  bankrupt  by  consent  and  permission  of  the  true  owner,  within 
The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict,  e.  106.  s.  125. 

THIS  was  an  action  to  recover  200/.^  being  the  agreed 
moiety  of  the  proceeds  of  goods  sold  by  the  defen- 
dants; and  by  consent  the  following  case  was  stated 
without  pleadings. 

The  plaintiff  was  the  sister  of  T.  H.  Reynolds,  of  the 
Mmh  Farm,  in  the  parish  of  Swindon,  in  the  county  of 
^ilU,  cowkeeper,  who  was  adjudged  bankrupt  on  the 
9th  December,  1864.  The  defendants  were  creditors' 
^^'ignees  appointed  under  the  bankruptcy. 

^  April,  1861,  J.  Reynolds,  the  father  of  the  bank- 
ropt  and  of  the  plaintiff,  then  occupying  the  farm  which 
^^  &  dairy  farm,  and  carrying  on  the  business  of 
*  wwkeeper  there,  gave  up  possession  of  the  farm  to 
^^  bankrupt  and  the  plaintiff  and  sold  the  stock  on  thQ 
F  2 
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[1866.]      fj^^^i^  to  them  at  a  valuation  for  6502.  and  tbe  bankrupt 

Bbtholdb     P*^^  to  -/^  Reynolds  50/.,  and  the  plaintiff  paid  him  50/., 

^  ^'  part  of  the  valuation,  and  each  of  them  made  and  gave 

to  him  a  promissory  note  for  275/.  payable  with  interest 

for  the  balance.    The  promissory  note  was  as  follows : — 

''  Marsh  Farm,  Swindon. 
"275/.  "5th  ^;?n7, 1861. 

"On  demand  I  promise  to  pay  Mr.  John  Reynolds 
or  his  executors  275/.,  and  5^  per  cent,  interest  per 

annum. 

<'  Eliza  Reynolds. 

"  Six  months  notice  to  be  given  before  demand.'' 

Immediately  upon  the  completion  of  the  purchase  of 
the  stock  the  bankrupt  and  the  plaintiff  entered  into 
the  following  agreement : — 

"  This  is  io  certify  that  we  the  undersigned  T.  H. 
Reynolds  and  Eliza  Reynolds  agree  to  commence  busi- 
ness at  the  Marsh  Farm  firom  Old  Lady  Day,  1861, 
taking  to  all  the  farm  stock  from  our  fiither  Mr.  John 
Reynolds  for  the  sum  of  650/.  and  agree  to  carry  on  the 
business  with  an  equal  share  of  all  the  farm  profits, 
each  paying  an  equal  smn  of  325/.  each  for  the  farming 
stock  and  an  equal  share  of  all  farm  expenses.  The 
household  furniture  all  belonging  to  T.  H»  Reynolds 
except  the  furniture  in  Eliza  Reynolds's  bedroom  which 
is  her  own  property.  We  also  agree  to  take  the  Marsh 
Farm  of  A.  L.  Goddard  Esq.  on  a  fourteen  years 
lease,  and,  in  case  of  the  death  of  T.  H.  Reynolds,  Eliza 
Reynolds  to  retain  her  interest  or  share  in  the  said 
lease  except  in  the  case  of  the  marriage  of  the  said 
Eliza  Reynolds;  in  that  case  Eliza  Reynolds  agrees  to 
withdraw  firom  partnership  in  the  farm  altogether  on 


T. 
BOWLIT. 
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lecdTing  the  half  amount  of  money  due  from  the  farm      [1806.] 

to  her  by  r.  H.  Beynolds.    Eliza  Reynolds  agrees  to  be  "bmmoldT^ 

a  deeping  partner,  the  business  to  be  conducted  and 

curled  on  in  the  name  of  T»  H.  Reynolds.    In  case  of 

a  marriage  of  Eliza  Reynolds  a  valuation  of  the  farm 

eSectfl  to  take  place  at  the  Old  Lady  Day  following 

ndi  marriage,  and  a  twelve  mouths  notice  to  be  given 

for  paying  off  EUz^Reynolds^n  share  in  the  farm  stock 

and  effects;  all  farm  receipts  and  expenses  and  all  sums 

of  money  drawn  out  of  the  business  to  be  entered  in 

the  &nn  book  kept  for  the  purpose. 

"Witness  fF.  Reynolds."    (Signed)  '*  T.  H.  Reynolds. 

*i  Eliza  Reynolds!* 

In  pursuance  of  this  agreement  both  the  bankrupt 
and  the  plaintiff  continued  from  the  date  thereof  to 
'^e  npon  the  farm  and  carried  on  the  business  of 
cowleepers  until  November,  1864  A  lease  of  the  farm 
^  fourteen  years  was  granted  to  the  bankrupt  alone 
on  the  6th  of  July,  1861.  The  plaintiff  and  the  bank- 
nipt  both  resided  in  the  farmhouse  and  the  business 
^u  carried  on  according  to  the  terms  of  the  agree- 
mentj  and  under  and  by  virtue  thereof  the  bankrupt 
^ht  and  sold  the  stock  from  time  to  time  for  the 
mutual  benefit  of  himself  and  the  plaintiff.  The  house- 
hold and  farm  expenses  were  paid  out  of  the  profits.  The 
interest  due  on  the  promissory  notes  respectively  was 
^  paid  out  of  the  profits.  The  bankrupt  and  the 
I^tiff  drew  equally  on  accotmt  of  their  share  of  the 
Pro&ta,  and  in  April,  1864,  the  bankrupt  gave  the 
plaintiff  his  promissory  note  for  100/.  as  her  share  of 
^e  profits  at  that  time.  A  partnership  account  book 
^as  kept  between  the  bankrupt  and  the  plaintiff,  at  the 
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[1866.]      commencement  of  which  was  written  the  following  tlg^ee^ 

Bbtholiw     nicnt  or  memorandnm  in  writing  s— * 

BowLw,  "T^iA  is  to  certify  that  we  the  undersigned  Thomas 

HazeU  and  Eliza  Reynolds  commence  business  at  the 
Marsh  Farm  fix)m  Old  Lady  Day^  taking  to  all  farm 
rtock  from  our  father  Mr.  John  Reynolds  for  the  sum  of 
650/.9  and  agree  to  carry  on  the  business  with  an  equal 
share  of  all  the  farm  profits^  each  paying  equal  sum  of 
825/.  each  for  the  farm  stock  not  including  household 
fiimiture  which  will  all  belong  to  T.  H.  Reynolds  except 
the  furniture  in  Eliza  Reynolds'^  bedroom  which  will  be 
her  own  private  property.  We  also  agree  to  take  the 
farm  of  A.  L.  Goddard  Esq.  on  a  fourteen  years  lease^  and 
in  the  case  of  death  of  either  party  the  half  advantage 
of  lease  to  accrue  to  the  survivor.  All  monies  drawn 
out  from  the  business  for  private  uses  to  be  entered  in 
this  book  each  party  always  drawing  equal.  All  labour 
and  farm  expenses  to  be  entered  in  this  book  and  all 
monies  received  to  be  entered. 
''  Witness  J.  Reynolds.''     (Signed) '« T.  H.  Reynolds. 

''Eliza  Reynolds:' 
They  had  no  joint  banking  account  The  bankrupt 
bad  a  separate  banking  account,  but  it  was  his  private 
banking  account  and  had  no  direct  reference  to  the 
farm  or  stock,  or  profits  or  expenses  thereof,  and  the 
bankrupt  alone  during  the  time  he  and  the  plaintifif 
resided  on  the  farm  was  rated  to  the  relief  of  the  poor, 
&c.  I  and  all  receipts  for  rates  and  taxes  of  all  descrip- 
tions were  given  in  the  bankrupt's  name,  and  the 
plaintiff's  name  never  appeared  jn  the  business  save  in 
the  partnership  book.  All  business  transactions  were 
conducted  solely  in  the  bankrupt's  name,  and  all  debts 
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m  respect  of  the  farming  busineaa  were  contracted  solely      [1866.] 
inbia  name.     All  sales  and  purchases  were  made  in     bbtholdb 
the  bankrupt's  name  only.     All  this  was  done  with      bowlkt 
the  plaintiff's  consent  and   permission,  nor   did   the 
plaintiff  interfere  in  any  way  in  the  management  of  the 
business,  or  in  any  sales  or  purchases,  but  the  plaintiff 
vho  resided  with  the  bankrupt  devoted  her  whole  time 
and  labour  in  assisting  him  in  the  management  of  their 
joint  boamess  in  which,  although  known  to  the  plaintiff's 
relatiyea  ^d  firiends  and  to  some  of  the  tradesmen  of 
Swindim,  it  was  not  generally  known  in  business  that 
she  was   a   partner.    The    plaintiff    and    the    bank- 
rapt  vere  however  in  the  habit  of  drawing  equally  on 
aoooont  of  their  share  of  the  profits,  and  the  moneys  so 
drawn  by  them  were  entered  in  the  partnership  book  of 
3U»)unt  headed  or  entitled  as  the  Marsh  Farm  Accounts, 
^  also  the  rent  paid  to  the  landlord  and  all  payments 
for  rates  and  taxes  of  every  description,  and  all  sums  of 
>Qoney  or  bills  paid  by  the  plaintiff  and  the  bankrupt  to 
the  different  tradesmen  for  goods  supplied  to  them ;  the 
amounts  or  respective  moieties  of  each  of  them  the 
plaintiff  and    bankrupt    respectively,  in  discharge  of 
BQch  bills,  being    set  out  separately  in  the  book  of 
account 

On  the  16th  November^  1864,  the  bankrupt  being 
embarrassed  on  account  of  bills  accepted  by  him  for  a 
brother,  absconded,  and  then  committed  an  act  of  bank- 
ruptcy of  which  the  plaintiff  then  had  notice.  The 
plaintiff  remained  in  the  farmhouse  and  continued  to 
sell  the  milk  and  other  produce  of  the  farm  until  the  . 
seizure  after  mentioned. 

On  the  9th  November,  1864,  T.  H.  Reynolds  was  adju 
dicated  bankrupt  upon  that  act  of  bankruptcy,   and 
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[1866,]     *te  defendants  were  appointed  creditors'  assignees.   The 
BETMOLD0     messenger  of  the  Court  of  Bankroptcj,  under  the  usual 
BowLxr.      warranty  on  the  Qth  of  December  seifled  and  took  pos- 
session of  the  stock  upon  the  farm  on  behalf  of  the 
assignees. 

On  the  10th  December  notice  was  giren  to  the 
assignees  that  the  plaintiff  daimed  an  interest  in  the 
stock. 

In  January y  1865,  the  defendants  under  order  of  the 
Court  of  Bankruptcy  sold  the  whole  of  the  stock,  and 
this  action  was  brought  to  recover  a  moiety  of  the 
proceeds  of  the  same.  The  stock  so  seized  and  sold 
was  either  stock  which  had  been  purchased  from  the 
father  of  the  bankrupt  or  which  had  been  purchased 
with  money  arising  from  the  sale  of  the  stock  so  pur- 
chased from  him  or  out  of  the  profits  made  in  and  by 
carrying  on  the  business. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  one  half  of  the 
proceeds  of  the  sale;  and  in  order  to  determine  that 
point  the  Court  were  to  be  at  liberty  to  draw  all  such 
conclusions  of  facts  as  a  jury  might  properly  draw  if 
the  facts  stated  had  been  proved  before  them. 
•  By  The  Bankrupt  Law  Consolidation    Act,   1849, 

12  &  18  Vict.  c.  106.  s.  125.,  ''If  any  bankrupt  at  the 
time  he  becomes  bankrupt  shall,  by  the  consent  and 
permission  of  the  true  owner  thereof,  have  in  his  posses- 
sion,  order,  or  disposition  any  goods  or  chattek  whereof 
he  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  alteration,  or  disposition  as  owner,  the 
Court  shall  have  power  to  order  the  same  to  be  sold 
and  disposed  of  for  the  benefit  of  the  creditors  under 
the  bankruptcy .'' 
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The  case  was  ai^ed  Nooember  18th  and  16th;  and      [igee.] 
Judgment  given  on  the  latter  day.  Bwiolm 


MacHttmara,  for  the  plaintiff — ^The  question  is,  whe* 
ther  the  interest  of  the  pldntiff  in  the  fanning  stock 
pssaed  to  the  assignees  of  the  bdnkrapt  as  being  in  his 
poKeasion,  order,  or  disposition  as  reputed  owner,  with 
the  consent  of  the  plaintiff,  the  true  owner,  within 
itat  12  &  18  Vict.  c.  106.  s.  126. 

First.  The  present  is  not  the  case  of  a  dormant 
partner  residing  at  a  distance.  The  plaintiff  was  in 
joint  possession  of  the  farming  stock  with  her  brother. 
[Cockbum  C.  J.  But  she  allowed  him  to  use  the  whole 
as  his  own :  he  did  all  the  acts  which  a  tenant  of  the 
iarm  does :  he  made  all  the  purchases  and  all  the  sales, 
and  received  all  the  money.  No  person  acquainted 
with  the  facts  here  would  doubt  that  he  was  the  farmer. 
The  plaintiff  was  on  the  farm  ^  as  his  servant  and 
auistant^  subject  to  this,  that  he  was  to  give  her  certain 


BowLsr. 


Secondly.  The  inclination  of  the  Courts  in  recent  times 
has  heen  not  to  extend  the  operation  of  this  enactment 
of  the  bankrupt  law ;  they  have  been  unwilling  to  allow 
fte  debts  of  one  man  to  be  paid  by  the  property  of 
another;  and  the  change  in  the  usages  of  trade,  and 
the  grounds  on  which  credit  is  given  in  the  mercantile 
community  justify  a  change  in  the  construction  of  this 
clause,  and  affect  the  question  of  fact  whether  the  bank- 
fQpt  vas  reputed  owner  of  the  goods  under  circumstances 
to  enable  him  to  obtain  false  credit  by  the  possession  of 
them.  The  preamble  to  sect.  11,  the  corresponding  clause 
of  Stat.  21  Jac.  1.  c.  19.,  is,  "  And  for  that  it  often  falls 
out  that  many  persons,  before  they  become  bankrupts,  do 
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[1866.]      convey  their  goods  to  other  men  upon  good  considera- 
tion^  yet  still  do  keep  the  same^  and  are  the  reputed 
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Bbtkolds 

>Ji.«v  o^^iiers  thereof^  and  dispose  the  same  as  their  own." 
This  shews  that  the  enactment,  when  first  introduced^ 
was  meant  to  apply  where  persons  by  secret  convey- 
ances passed  the  property  in  their  goods.  At  the  pre- 
sent day  a  trader  does  not  obtain  credit  by  the  possession 
and  apparent  ownership  of  other  persons'  goods^  but  on 
his  character  for  solvency  and  general  estimation  as  a 
merchant;  per  ParJce  B.  in  Whitfield  v.  Brand  (a)  and 
Belcher  v.  Bellamy  (b). 

The  first  case  on  the  question  of  partnership  is  Cold- 
well  V.  Gregory  (c) :  that  is  a  direct  authority  that 
Stat.  21  Jae.  1.  c.  19.  s.  11.  does  not  apply  to  a  dormant 
partner ;  for  such  a  doctrine  would  sweep  away  the  joint 
property  of  all  the  partners  for  payment  of  the  separate 
debts  of  the  bankrupt  partners^  and  leave  the  solvent  part- 
ners liable  for  the  partnership  debts.  That  case  was  ques- 
tioned by  Lord  Eblan  in  Ex  parte  Dyster  {d)  and  was 
departed  firom  and  overruled  in  Ex  parte  Enderby  re 
Gilpin  {e)  and  Smith  v.  Watson  (/).  But  in  Ex  parte 
Enderby  re  Gilpin  {e\  after  the  dissolution  of  the  part- 
nership by  effluxion  of  time,  the  retiring  partner 
allowed  the  stock  and  effects  of  the  partnership  to 
remain  in  the  possession  of  the  bankrupt  \Lush  J.  The 
retiring  partner  was  as  much  owner  of  a  moiety  of  the 
property  after  the  expiration  of  the  partnership  as  before.] 
But  the  possession  was  not  according  to  the  then  exist- 
ing right  and  title  of  the  parties,  according  to  the  usage 
of  trade  and  course  of  business.    In  Smith  v.  Watson  (/) 

(a)  16  AT.  #  r.  282.  285.  (6)  2  ^ccA.  303. 309. 

(c)  1  Price  119.  {d)  2  Rose  236. 

(t)  2B.^C.  389.  {f)^B,^  a  401. 
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then  wu  no  partnership,  but  only  an  agreement  for  a  [1866.] 
di?ision  of  profits  and  loss,  and  therefore  no  joint  "RBTNOLDf 
interest  m  the  goods.  [Coekbum  C.  J.  In  that  bowlxt. 
case  {a)  the  Judges  refer  to  the  continuing  interest 
as  the  ground  of  their  decision.]  In  Ex  parte  Chuck  (b) 
the  partnership  continued  up  to  the  date  of  the  bank- 
ruptcy of  the  firm ;  and  therefore  it  was  not  a  case  of 
repated  ownership.  Here  only  one  partner  of  the  firm 
was  bankrupt.  There  must  be  a  consent  of  the  true 
owner.to  the  possession  of  the  goods  by  the  other  as 
apparent  owner ;.  ILaady.  Green  {c),  Hudson  v.  Smith  {d)f 
^rCockbum  C.  J.  and  Blackburn  J. ;  and  there  cannot  be 
finch  a  consent  unless  there  is  a  power  to  resume  posses- 
sion, which  the  plaintiff  had  not  The  reasoning  on 
which  ColdweU  v.  Gregory  {e)  proceeded  is  in  accordance 
with  the  later  decisions  that  book&  deposited  by  the 
owner  with  a  bookseller,  Whitfield  v.  Brand  (/),  and 
docks  belonging  to  a  customer  in  the  possession  of  a 
dockmaker,  Hamilton  ▼•  Bell  (g),  are  not  within  the 
danae.  In  that  latter  case  Jlderson  B.  said^  p.  548 :  "  A 
decision  which  is  unquestionable  in  one  century,  might 
not  be  applicable  to  a  case  under  apparently  the  same 
set  of  circumstances  in  the  next  century^  owing  to  the 
change  which  has  in  the  meantime  taken  place  in  the 
dealings  of  mankind.  In  olden  times,  gentlemen  did 
not  job  their  carriages.  They  not  only  do  so  now,  but 
they  have  their  own  coat  of  arms  upon  the  carriage. 
So^  again,  it  is  customary  in  the  north  of  England  for 
mann£u;turers  to  hire  machinery :"   and  this  is  adopted 

(a)  2B,fa  401.  (&)  8  JBinff.  409. 

W  15  M.  #  W,  216.  (rf)  6  i/.  #  8.  431.  447.  460. 

(«)  1  Price  119.  (/)  16  Af.  ^  W.  282. 

(y)  10  BUeh.  646. 
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[1866.]  ^7  Pollock  C.  B.,  pp.  549-650.  Recent  Iq^alation  has 
BsTHOLDs"  allowed penonstoinvestmonqrinmeKsmtQeundertakings 
BowuT  ^thout  being  liable  as  partners ;  The  Companies  danses 
Consolidation  Act,  1846,  8  &  9  Viet  c.  16.  s.  86.,  The 
Joint  Stock  Companies  Act,  1856, 19  &  20  Viet.  c.  47. 
s,  6L  [Mellar  J.  One  can  understand  why  assignees 
of  a  bankrupt  should  have  advantages  which  are  not 
given  to  an  execution  creditor.]  This  enactment  of  the 
bankrupt  law  is  penal ;  and  Lord  Bedesdak,  in  Joy  v. 
Campbell  (a),  gave  an  exposition  of  its  meaning  which  was 
adopted  by  Parke  B.  in  Load  v.  Oreen  (i)  and  fVhiffieU  v. 
Brand  (c),  and  by  Pollock  C.  B.  and  Parke  B.  in  HamU- 
ton  V.  Bell  (d).  In  that  last  case  ParkeB.  said :  '*I  have 
always  considered  that  the  best  exposition  of  the  mean- 
ing and  object  of  the  words,  '  in  his  order  and  disposi- 
tion with  consent  of  the  true  owner,'  is  that  which  is 
given  by  Lord  RedesdaU  in  Joy  r.  Campbell  (a),  where, 
in  commenting  upon  the  11  &  12  O.S.  c.  8.  s.  9.,  which 
contains  those  words,  he  said,  ^That  clause  refers  to 
chattels  in  the  possession  of  the  bankrupt,  ''in  his  order 
and  disposition  with  consent  of  the  true  owner ;''  that 
means,  where  the  possession,  order,  and  disposition  is  in 
a  person  who  is  not  the  owner,  to  whom  they  do  not 
properly  belong,  and  who  ought  not  to  have  them,  but 
whom  the  owner  permits  unconsdentiously,  as  the 
Act  supposes,  to  have  such  order  and  disposition. 
The  object  was  to  prevent  deceit  by  a  trader  from  the 
visible  possession  of  a  property  to  which  he  was  not 
entitled ;  but  in  the  construction  of  the  Act,  the  nature 
of  the  possession  has  always  been  considered,  and  the 
words  have  been  construed  to  mean  possession  of  the 

(a)  \ach.^L,  328.  336.  (6)  15  M,  ^  W.  216.  222. 

(c)  16  M.  i  W.  282.  286.  (rf)  10  Exch.  545.  648.  551. 
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goods  of  another  intb  the  consent  of  the  true  owner/  [1866.] 
This  danse  in  the  Bankrupt  Act  certainly  belongs  to  a  BnaoLos 
time  of  commerce  more  ancient  than  the  present ;  for^  Bomir. 
in  deaUiigs  with  tradesmen,  the  creditor  does  not  now 
look  to  the  goods  themselves  so  much  as  to  the  general 
chanurter  of  his  debtor/'  There  is  nothing  miconscien- 
tionsor  improper  in  a  dormant  partner  allowing  the 
partnership  property  to  remain  in  the  hands  of  the  acting 
partner.  [Cockbum  C.  J.  Here  the  general  public 
were  kept  in  ignorance  of  the  real  position  of  these 
parties  to  each  other.  The  doctrine  of  Lord  Bedesdale 
must  be  understood  with  reference  to  the  case  then 
under  consideration.]  Further,  the  nature  of  the  poe- 
sessbn  of  the  apparent  owner  is  to  be  regarded.  There- 
fore goods  in  the  possession  of  a  person  as  trustee  or 
executor^  or  as  factor  with  a  power  of  sale,  becoming 
bankrupt,  will  not  pass  to  the  assignees;  Mace  v. 
CaM{a\  Winch  Y.  Keeley  {b),  The  Earl  of  Shaftei- 
btry  y.  Russell^  per  Bayley  J.  (c),  JVhiffield  v.  Brand,  per 
Parke  B.  ((f).  In  Doria  and  Macrae  &n  Bankruptcy, 
p.  411,  it  is  said,  ''There  is  no  reputed  ownership  in 
regard  to  a  dormant  partner." 

H.  James,  for  the  defendants.  ^First.  There  was  no 
disclosure  of  the  joint  ownership  of  the  goods.  [Cock- 
burn  C.  J.  The  bankrupt  did  everything  incidental  to  the 
sole  and  undiyided  ownership  of  the  goods.  Lush  J. 
He  had  the  order  and  disposition  of  them.] 

Secondly.  The  order  and  disposition  clause  of  the 
Bankrupt  Acts  applies  to  a  dormant  or  secret  partner. 

(a)  Cowp.  232.  233.  (6)  1  T.  R.  619. 

(0  1  B.  #  C.  666. 672^. 
{d)  16  M.  #  W.  282. 284.  286. 
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[1866.]  ColdweUy.  Gregory  (a),  in  which  the  contrary  was  held, 
BETMOLDa     ^^  t^en  overruled.    A  doubt  was  first  thrown  upon  it 

BowLbt.  ^y  ^^^  Eldon  in  Ex  parte  Dyster  (b),  who,  however, 
declined  to  decide  the  point  without  legal  assistance ;  but 
there  is  no  trace  of  the  case  afterwards  either  in  the 
Court  of  Bankruptcy  or  in  a  Court  of  law.  In  Smith  v. 
Watsim  (c),  which  is  not  distinguishable  from  the  present 
case,  it  was  expressly  said  by  Bayley  and  Best  J  J.  that 
Coldwell  V.  Gregory  (a)  had  been  Considered  and  over- 
ruled in  Ex  parte  Enderby  re  Gilpin  {d),  and  Best  J.  added, 
p.  412,  ^'  Independently  of  that  authority  I  think  that 
the  decision  in  Coldwell  v.  Gregory  (a)  cannot  be  sup- 
ported without  repealing  the  statute''  21  Jac.  1.  c.  19. 
«.  11.,  *' which  contains  no  exception  in  favour  of  secret 
partners.  I  cannot,  indeed,  readily  conceive  any  case 
mpre  completely  within  the  mischief  which  the  enact- 
ment was  intended  to  remedy.  For  if  a  secret  partner- 
ship could  be  set  up  as  an  answer  to  assignees  claiming 
property  which  had  been  left  in  the  order  and  disposition 
of  the  bankrupt,  as  apparent  owner;  enormous  debts, 
unconnected  with  the  partnership  business,  might  be 
contracted  upon  the  credit  gained  by  the  possession  of 
property,  when  a  person  wholly  unknown  to  the  creditors 
might  claim  to  the  exclusion  of  their  just  demands.'' 
In  Ex  parte  Enderby  re  Gilpin  {d)  the  partnership  had 
been  dissolved  by  effluxion  of  time  before  the  bankruptcy, 
and  it  might  have  been  argued  that  the  retiring  partner 
ought  to  have  withdrawn  his  goods  at  the  expiration  of 
the  partnership.  [Mellor  J.  There  may  be  this  distinc- 
tion. As  long  as  the  partnership  continues  one  partner 
may  have  no  means  of  getting  possession  of  the  partner- 

(a)  1  Price  119.  (b)  2  Bote  256. 

((f)  2  A  ^  a  401.  406.  (a)2B,f  C.  389. 
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Aip  property  except  by  suit  in  Chancery^  but  after  the  [1806.] 
partnership  is  at  an  end  it  may  be  unconscientious^  in  the  bbtholds" 
Bcnae  in  which  that  word  is  used  by  Lord  Redesdale  in  bowlet 
Joy  y.  Campbell  (a),  to  allow  the  goods  of  the  partnership 
to  remain  in  the  possession  of  one  partner.]  The  judg- 
ment in  Ex  parte  Enderby  re  Gilpin  applies  to  debts 
dae  to  the  concern  as  well  as  to  goods  in  the  possession 
of  the  bankrupt  at  the  expiration  of  the  partnership. 
[MeUorJ.  If  a  partner  allows  partnership  debts  to 
remain  unpaid  without  notice  to  the  debtors  that  they 
had  become  the  sole  property  of  one^  they  are  in  the 
same  position  as  goods,  though  in  Ex  parte  Sprague, 
In  re  Brewster  (i),  Turner  L.  J.  thought  that  on  the 
dissolation  of  a  partnership  there  was  a  distinction 
between  goods  and  debts  with  reference  to  the  question 
of  reputed  ownership.  Lush  J.  When  a  partner  retires 
the  debts  are  usually  handed  over  to  the  continuing 
partners.]  In  Ex  parte  Chuck  {c)  Tindal  C.  J.^  delivering 
the  opinion  of  himself  and  Littledale  J.,  referring  to  Ex 
parte  Enderby  re  Gilpin,  said,  p.  472,  "To  the  autho- 
rity of  that  case  we  certainly  subscribe.  In  that 
case,  indeed,  the  partnership  had  expired  by  e£9uxion 
of  time  before  the  commission  issued ;  in  the  present 
case  it  continues  up  to  the  date  of  the  commission; 
but  we  cannot  think  that  circumstance  makes  any 
difference  in  principle  between  the  two  cases/'  [Lush  J. 
Ex  parte  Chuck  was  decided  on  stat.  6  O.  46.  e.  16. 
i-  72.]  As  to  the  case  of  trustees  not  being  within  sect. 
125  of  Stat.  12  &  13  Vict,  c,  106.,  there  can  be  but  one 
owner  of  goods.    In  the  case  of  a   joint  ownership 

(a)  1  8ck.  #  L.  328.  336.  (b)  4  Ik  G.  Ht.  f  Q,  8W.  871. 

(c)  8  Bifi^.  469. 
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of  property  there  is  a  power  to  take  it  into  joint  posses- 
aion.  [Lush  J.  Suppose  a  racehorse,  the  joint  pro- 
perty of  tiro  persons,  is  in  the  possession  of  one,  can  the 
other  take  it  out  of  his  possession?]  No ;  but  he  can 
make  it  known  to  the  world  that  he  is  joint  owner,  for 
instance,  by  insisting  that  if  entered  for  a  race  it  should 
be  entered  in  his  name.  It  is  said  that  the  clause  applies 
only  to  goods  of  which  the  owner  permits  another  person 
unconsdentiously  to  have  the  order  and  dispositiou ;  and 
the  dicta  of  Parke  B.  in  UamiUm  v.  Bell  {a),  approving 
the  judgment  of  Lord  Redesdale  in  Joy  v.  Campbell  (6),  are 
cited  in  support  of  this  argument.  But  the  law  infers 
that  the  permission  was  unconscientious ;  the  efiEect  being 
to  defeat  the  object  of  the  statute,  which  was  to  prevent 
a  credit  being  obtained  by  the  possession  of  goods  which 
belong  to  another  person.  [He  referred  to  Cooper  y» 
Stade  (c),  per  JVilles  J.,  on  the  meaning  of  the  word 
^<  corruptly''  in  The  Corrupt  Practices  Prevention  Act, 
1854, 17  &  18  Viet.  c.  102.] 


Maenamara,  in  reply. — Here  the  possession  of  the 
goods  by  the  bankrupt  was  rightful  by  reason  of  his 
interest  in  them,  and  he  could  not  be  rightfully  deprived 
of  it.  If  the  real  owner  does  all  he  can  to  obtain  pos* 
session  of  the  goods  they  cease  to  remain  in  the  order 
and  disposition  of  the  bankrupt  with  his  consent ;  Bel* 
cher  V.  Bellamy  (<f).  The  plaintiff  could  not  have  main- 
tained  an  action  against  the  bankrupt  to  recover  the 
goods :  it  would  have  been  a  breach  of  the  whole  arrange- 
ment between  them.  There  must  be  a  real  owner  of 
the  goods  as  distinguished  from  the  apparent  owner; 


{a)  10  JSre;i.  545.  548. 
(0  6  H.  L.  a  746.  773. 


(6)  lSch.iL.S28.S^ 
(d)  2  Exeh.  303.  dOd. 
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load  V.  Green{a)y  Belcher  v.  Bellamy  (4).  [Luth  J.  In  [18C6.] 
lofli  V.  Green  there  was  no  reputed  ownership-  Mel^  Kitholds 
'or  J.  And  no  joint  ownership.  Shee  J.  In  Kirkley  ^^J^ 
V.  Hodgson  (c),  referred  to  in  ^x  />arfe  Enderby  re 
Gilpm  ((f),  where  the  original  owner  of  a  ship  mort- 
gaged three  fourth  shares  of  it  to  the  defendant,  who 
did  00  act  to  make  it  generally  known  or  notorious  to  the 
irorld  that  there  had  been  any  alteration  in  the  property, 
it  was  held  that  the  owner  having  become  bankrupt  was 
^>parent  owner  of  the  shares  with  the  consent  of  the 
trae  owner ;  and  therefore  stat  4  6.  4.  c.  41.  «.  44.  was 
passed,  which  enacted  that  if  the  mortgage  of  a  ship  or 
of  any  shares  thereof  were  registered,  the  case  should  be 
taken  out  of  the  operation. of  this  clause  of  the  bankrupt 
law;  and  this  clause  was  re-enacted  in  stat.  6  G.  4.  c.  110. 
1. 46.]  Here  the  plaintiff  and  the  bankrupt  were  jointly 
interested  from  the  banning.  In  the  cases  cited  on 
the  other  side  the  true  owner  was  once  sole  owner. 

CocKBURN  C.  J.  I  think  that  upon  the  construction 
of  stat  12  k  13  Fict  c.  106.  *.  125.,  our  judgment  must 
be  in  favour  of  the  defendants.  This  is  a  question  of  great 
difficulty,  and  there  is  much  to  be  urged  on  both  sides  in 
the  way  of  ai^ument  and  authority.  On  the  one  hand  it  is 
acaseofhardshipif  the  goods  of  a  dormant  partner,  which 
may  be  required  for  the  discharge  of  partnership  debts, 
are  available  for  the  creditors  of  the  ostensible  partner 
in  the  event  of  his  separate  bankruptcy.  On  the  other 
hand  it  may  be  contended  that  the  intention  of  the 
statute  was  to  prevent  a  person  acquiring  false  credit  by 
the  apparent  possession  of  property  which,  either  wholly 

(a)  15  M.  #  W.  2ia  {*)  2  Exch.  303.  309. 

(f )  1  A  #  C.  588.  (d)  2B.^C.  389.  397.        ^ 
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[1866.]      or  partially^  is  not  his ;  and  whether  that  arises  from  a 
Hetkolds     contract  of  partnership  between  the  ostensible  and  the 

BowlsT.  dormant  partner,  or  from  other  circamstances  uncon- 
nected with  the  partnership,  it  comes  equally  within  the 
mischief  against  which  the  statute  was  directed.  Inde- 
pendently of  authorities,  the  question  is  one  of  so  much 
di£Sculty  that  I  should  wish  for  time  to  consider ;  but 
there  are  authorities  in  fevour  of  the  defendants  which 
are  binding  on  us. 

In  ColdwellY.  Gregory  (a)  the  Court  of  Exchequer  held 
that  goods,  in  which  a  secret  partner  was  jointly  interested 
with  an  apparent  partner,  left  in  the  possession  of  the 
latter  under  circumstances  precisely  similar  to  those  in 
the  present  case,  were  not  in  his  possession,  order  and 
disposition  as  reputed  owner  with  the  consent  and  per- 
mission of  the  true  owner,  so  as  to  be  within  the  pro- 
visions of  the  Bankrupt  Act  then  in  force.  That  de- 
cision, however,  did  not  find  favour  with  Lord  Eldon^ 
a  great  authority  in  these  matters,  who,  in  Ex  forte 
Dyster  {b),  evidently  entertained  serious  doubts  as  to 
its  propriety,  and  the  effect  of  these  doubts  was  that  in 
Ex  parte  Enderby  re  Gilpin  (c)  he  sent  a  case  to  a  Court 
of  law  for  its  opinion,  and  this  Court  reported  to  the 
Lord  Chancellor  what,  in  their  opinion,  the  law  was. 
The  counsel  who  argued  that  latter  case  against  the 
assignees,  and  was  one  of  the  Judges  who  afterwards 
decided  Hamilton  v.  Bell  (d),  pointed  out  that  the  case 
in  the  Exchequer,  ColdweU  v.  Gregory  (a),  was  expressly 
in  point,  and  that  the  Court  could  not  decide  in  favour  of 
the  assignees  without  overruling  that  case.  Nevertheless 
this  Court,  after  an  elaborate  argument,  reported  that  the 
property  and  effects  of  the  partnership  were  in  the  order 

(a)  1  JVi(:«119.  (h)  2/?om256. 

(c)  2B.^C,  389.  {d)  10  Exch.  545. 
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aod  disposition  of  the  bankrupt  at  the  time  of  the  bank-  [1866.] 
rnptcy  within  the  tme  intent  and  meaning  of  stat.  21  bbtmolm 
•/oc.  1.  c.  19.  s.  11.  In  Smith  T.  Watson  {a),  attention 
having  been  directed  in  the  course  of  the  argument 
to  CMwell  V.  Gregory  (b),  Bayley  J.  said,  p.  406, 
''That  case  was  considered  by  this  Court  in  Ex  parte 
Gilpin,  and  we  certified  that  a  secret  partner  was 
within  the  statute/'  and  Best  J.  added,  "I  could  not 
hare  signed  the  certificate  sent  in  that  case,  unless  I 
had  satisfied  myself  that  the  decision  in  Coldwell  ▼• 
Gregory  cannot  be  supported.*'  Therefore  it  is  quite 
dear  that  this  Court,  by  the  certificate  sent  in  Ex  parte 
Endahj  re  GUpin  (c),  intended  to  overrule  the  decision 
in  Caldwell  v.  Gregory  (*),  and  that  in  Smith  v.  »Vl^ 
w«  (a)  they  determined  to  abide  by  the  opinion  there 
expressed.  That  being  so,  we  must  take  it  that  accor- 
ding to  the  decision  of  this  Court  Coldwell -9.  Gregory  {b) 
is  not  law ;  in  other  words,  that  property  left  by  a  secret 
partner  in  the  possession  of  the  ostensible  partner  is 
within  the  statute,  being  property  in  the  possession  of 
the  bankrupt  as  reputed  owner  with  the  consent  of  the 
true  owner.  Without  saying  what  would  have  been  my 
own  independent  opinion,  we  are  bound  by  the  decisions 
of  this  Court  expressly  on  the  point.  I  sincerely  hope 
that  this  case  may  be  taken  to  a  Court  of  error,  which 
is  the  only  tribunal  which  can  deal  with  the  question 
unfettered  by  the  authority  of  a  co-ordinate  Court 

Mellor  J.  I  also  feel  that  we  are  bound  by  the 
decisions  in  this  Court,  although  the  tendency  of 
modem  decisions  has  been  in  the  other  direction,  and 

(a)  2  B.  #  a  401.  {h)  1  Price  119. 

(c)  2B.^a  389. 
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[1866.]      ^^^  judgment  of  Lord  Redesdale  in  Joy  v.  Campbell  (a) 
Rbtnolds     ^^  ^^^  ^^^  ^i*^  approbation  by  Parke  B.  and  Pollock 

BowLEY  ^'  ^'  ^  expressing  the  true  law  in  Hamilton  v. 
Bell  (ft).  If  there  had  been  any  later  decision  in 
one  of  the  Courts  upon  the  same  state  of  circum- 
stances as  in  the  present  case^  I  should  have  felt 
at  liberty  to  follow  it  after  the  decisions  in  this 
Court  had  been  shaken.  But  there  is  no  such  deci- 
sion; therefore  we  are  bound  to  adopt  the  rule  laid 
down  in  this  Court,  and  to  hold  that  in  the  case  of  a 
secret  partner  and  the  bankruptcy  of  the  ostensible 
partner  the  property  of  the  partnership  is  in  the  order 
and  disposition  of  the  bankrupt  with  the  consent  of 
the  true  owner. 

If  the  point  were  new,  I  should  adopt  the  suggestion 
made  by  Mr.  Macnamara^  that,  where  the  consent  of 
the  true  owner  to  the  possession  of  the  goods  by 
another  person  is  not  yoluntary,  but  the  bankrupt 
has  a  right  to  have  possession  in  respect  of  his  own 
title  to  or  interest  in  the  goods,  the  case  was  not  in« 
tended  to  be  brought  within  this  clause,  which  is  penal 
ia  this  sense,  that  it  refers  to  a  person  who  does  not, — 
except  improperly  and  unconscientiously,  as  is  said  by 
Lord  Redesdale  in  Joy  v.  Campbell  (a)  and  approved  by 
Parke  B.  and  Pollock  C.  B.  in  Hamilton  v.  Bell  (J),  and 
without  any  special  reason  beyond  his  own  voluntary 
act, — leave  goods  in  the  possession  of  a  trader.  In  the 
present  case  that  cannot  be  said :  the  goods  were  pur- 
chased for  the  purpose  of  carrying  on  the  partnership 
business,  and  the  possession  of  them  by  the  bankrupt 
was  consistent  with  the  terms  of  the  partnership.  How- 
ever, as  this  Court  has  overruled  Coldwell  v.  Gregory  (c) 

(a)  1  8ch,  #  L.  328.  336.  (h)  10  Ereh.  546.  548.  553. 

(e)  \  Price  119. 
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iu  two  cases  which  are  not  distinguishable  from  the      [1866.] 

present,  I  must  concur  in  giving  judgment  for  the  ritholds 

defendants. 


BOWLKT. 


Shee  J.  I  will  briefly  call  attention  fo  the  &ct, 
tbat  what  we  hold  in  conformity  with  the  decisions 
referred  to  has  for  some  time  been  considered 
law  in  bankruptcy.  It  is  laid  down  in  Shelford  on 
Bankruptcy  and  Insolvency,  p.  267,  8rd  ed.,  under  the 
bead  of  ''Reputed  Ownership/'  those  two  cases  being 
«ted  as  authority  for  the  position,  "  It  appears  to  be 
•ettled,  that  in  the  case  of  a  secret  partnership,  all  the 
P>t)pertj  and  effects,  as  well  as  the  debts  due  to  the  con- 
<^^)  must  be  deemed  to  be  in  the  order  and  disposition 
of  the  oetensible  partner,  and  pass  to  his  assignees.'' 

I'USH  J.   I  have  come  to  the  same  conclusion,  but  I 

avow  that  it  is  under  pressure  of  the  cases  in  this  Court. 

^  I  had  to  put  a  construction  upon  this  clause  in  The 

Bankruptejr  Act  for  the  first  time,  I  should  think  that 

one  of  the  necessary  conditions  to  bring  a  case  within  it 

^onld  be  that  there  should  be  a  true  owner  of  the 

E^ods  as  distinguished  from  the  apparent  owner,  and 

"*^t  he  should  be  such  an  owner  as  had  the  power  to 

^u^sent  from  the  possession  of  the  apparent  owner  and 

to  resame  possession  of  the  goods  himself;  and  that  the 

clause  did  not  apply  to  a  person  who  held  possession  of 

the  goods  in  his  own  right  and  who  could  not   be 

deprived  of  it  by  the  other  owner.    We  cannot  however 

in  this  Court  overrule  the  cases  which  have  given 

a  much  wider  interpretation  to  this  clause. 

Judgment  for  the  defendants  (a)* 

{a)  Error  hiis  been  brought  in  this  case. 
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Friday, 
June  i6th. 

Maritime  law, 
Freiffhi. 
Lien, 

Authority  of 
et^tain. 


Reynolds  and  another  against  Jex  (a)* 

The  cat)tain  of  a  merchant  ship  borrowed  in  a  foreigii  port  a  certain 
Bum  for  tne  Bhip'e  tise,  in  consideration  of  which  he  toof  home  goods  for 
the  lenders,  ana  signed  bills  of  ladine,  makins  the  freight  payable  to 
them  or  their  assi^  at  the  port  of  dischaige :  Held,  that  he  had  exceeded 
his  anthoritv,  as  improperly  interfering  wSh  the  shipowner's  lien  on  the 
unpaid  freight. 

TNTEBFLEADER  issue,  tried  before  Shee  J.,  at  the 
Liverpool  Spring  Assizes,  1865. 
The  defendant  was  the  owner  of  the  British  ship  D. 
Jex,  and  by  a  charter-party,  made  at  New  York,  dated 
the  1 1  th  of  September,  1863,  she  was  chartered  to  Messrs. 
Jewett  §•  Co.,  merchants  there,  for  a  voyage  from  New 
York  to  Hof^  Kong  and  Whampoa,  and  thence  to  Shang- 
hae,  and  from  thence  to  any  Atlantic  port  in  the  United 
States,  or  to  certain  ports  in  Great  Britain  or  Europe. 
The  freight  was  3000/.,  payable  thus,  1500/.  at  Shanghae 
on  the  correct  discharge  of  the  cargoes  at  Hong  Kong 
and  Shanghae  less  the  advance  after  provided  for, 
and  1500/.  on  correct  discharge  of  return  cargo  in  the 
United  States  or  in  the  United  Kingdom,  or  on  the 
Continent,  as  named.  1000/.,  optional  with  the 
owner,  to  be  advanced  in  New  York^  by  the  charterers 
on  the  signing  of  the  charter-party.  The  owner 
engaged  to  receive  and  take  on  board  during  the 
voyage  all  such  lawfril  goods  and  merchandize  as  the 
charterers  or  their  agents  might  think  proper  to  ship. 
It  was  also  agreed  that  bills  of  lading  were  to  be 
signed  by  the  owner,  or  his  agent,  "at  any  rate  of 
freight  without  prejudice  to  this  charter."  The  sum  of 
(a)  This  case  has  been  oiiaToidably  postponed. 
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lOOOL  was  advanced,  in  pursuance  of  the  above  clause,        ]866. 
upon  the  signing  of  the  charter-party,  and  it  was      rkykolds 
itipolated  that  "the  said  1000/.  is  to  be  deducted  by         j^;^ 
Messrs.  Frazar  tf  Co.,  of  Shanghae^  to  whom  this  vessel 
is  consigned  in  Chinot  from  the  amount  of  the  charter 
money  due  as  specified,  on  correct  discharge  of   cargo 
at  Himg  Kmg  or  Shanghae,  and  this  lOOOJL  is  to  be  held 
by  Messrs.  Frazar  §•  Co.,  subject  to  the  order  of  Messrs. 
J)Slm^Co.,o{NewYark. 

The  ship  proceeded  from  New  York  to  Oltna,  and 
there  discharged  her  outward  cargo.  While  she  was  at 
S^wigkae^  Messrs.  Frazar  ff  Co.,  as  agents  for  the 
charterers,  paid  500/.  to  the  captain.  They  declined  to 
make  any  further  advance  for  the  purposes  of  the  ship 
except  upon  condition  that  she  should  carry  goods  home 
for  them  on  her  return  voyage,  and  that  bills  of  lading 
should  be  signed,  making  freight  payable  to  them  or 
their  assigns  at  the  port  of  discharge.  The  captain 
complied  with  these  conditions,  and  took  their  goods  on 
board.    He  then  gave  the  following  bill  of  lading. 

''Shipped  in  good  order  and  well  conditioned  by 
Frazar  If  Co.,  in  and  upon  the  barque  called  the  D. 
Jex,  whereof  is  master  &c.,  now  riding  at  anchor  in 
Slumghae  and  bound  for  Liverpool,  691  pressed  bales  of 
cotton,  and  to  be  delivered  in  the  like  good  order  and 
condition  at  the  port  of  Liverpool,  all  and  every  dangers 
and  accidents  of  the  seas-  and  of  navigation  of  what 
nature  or  kind  soever  excepted,  unto  order  or  to  his  or 
their  assigns,  he  or  they  paying  freight  for  the  said 
goods  to  Messrs.  Begnolds  ^  Co.,  Liverpool,  as  per 
margin:  691  bales  at  8^  15«.  per  ton  of  fifty  cubic 
feet. 

'*  Shanghae,  21  May,  1864." 
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1865.  On  the  28th  May  the  master  signed  a  receipt  for 

Betnoldh     959i  8*.  8i  on  accoimt  of  the  charter  of  the  barque 

Jsx.        ^*  *^^*    ^G  plaintiff  received  at  the  same  time  the 

charter-party  and  bills  of  lading*  the  freight  on  them 

amounting  to  981/.  9«. 

The  ship  arrived  at  Liverpool  in  November,  1864.  At 
that  time  there  was  a  balance  of  the  8000i  chartered 
freight,  amounting  to  upwards  of  lOOOt,  unpaid.  The 
cargo  was  discharged  on  the  quay  belonging  to  the 
dock  trustees.  On  the  19th  of  November  the  attorneys 
for  the  defendant  served  a  notice  on  the  solicitor  to  the 
dock  trustees  to  detain  the  cargo  until  the  freight  and 
charges  for  the  same  were  paid,  or  until  a  sufficient 
deposit  was  made ;  and  also  a  notice  not  to  pay  over 
either  the  freight  or  deposit  without  the  consent  of  the 
defendant. 

The  plaintiffs  thereupon  deposited  with  the  Dock 
Board  the  full  amount  of  the  bill  of  lading  freight 
payable  at  Liverpool,  and  on  the  following  day  com- 
menced an  action  against  the  Dock  Board  for  the 
recovery  of  the  1100^  An  interpleader  summons  was 
taken  out,  and  the  shipowner  was  made  defendant 
instead.  The  plaintiffs,  the  consignees  of  the  cai^, 
having  made  various  payments  on  account  of  the  ship 
after  her  arrival,  it  was  agreed  that  780/.  of  the  1100/L 
should  be  handed  to  them  by  the  defendant,  and  a 
Judge's  order  made  to  that  effect  The  remaining  35(V. 
was  then  paid  into  Court  to  await  the  result  of  the 
interpleader  issue  between  the  plaintiffs  and  the  defen- 
dant. 

On  this  state  of  facts  a  verdict  was  entered  for  the 
plaintiffs,  with  leave  reserved  to  the  defendant  to  move 
to  enter  a  verdict  on  the  ground  that  he  had  a  lien  on 
the  cargo  for  the  unpaid  freight. 


XXIX.  VICTORIA.  89 

A  nile  nisi  having  been  obtained  in  Easter  Term^  1865. 

RSYMOLDt 

Edward  James  and  Holher  shewed  cause. — The  captain  j]^ 
of  the  ship  is  the  owner^s  agent  in  foreign  parts  to  do 
whatever  is  necessary  to  enable  him  to  complete  his  con- 
tracts. Here  the  captain  agrees  with  certain  persons 
abroad  that  in  consideration  of  their  advancing  money  for 
the  use  of  the  ship  they  or  their  assigns  may  receive 
the  freight  when  the  ship  arrives  at  Liverpool,  and  so 
repay  themselves.  [Blackburn  J.  Tes.  But  suppose  the 
owner  refuses  to  ratify  that  contract.  The  di£Sculty  in 
your  way  is,  has  the  master  authority  to  pledge  the 
ship  by  an  ordinary  mortgage?  Crompton  J.  Instead  of 
making  the  freight  payable  to  the  party  himself  you  make 
it  payable  to  A.  B.,  who  may  be  insolvent]  There  is  no 
instance  precisely  in  point,  but  there  is  ample  authority 
that  the  master  can  borrow  money  for  the  ship's  use ; 
Shand  v.  Sanderson  {a\  Pearson  v.  Goschen  (A),  Foster 
T.  Colby  (c).  [Crompton  J.  It  is  strange  if  the  master 
can  pledge  20,000/1  freight  for  a  debt  of  100/.  advanced. 
Ion  must  go  that  lengtL]  It  is  better  for  the  interests 
of  commerce  and  less  injurious  to  the  owner  that  the 
master  should  have  this  power  than  that  he  be  compelled 
to  raise  the  money  by  means  of  bottomry,  as  he  cer- 
tainly might  do.  [Shee  J.  In  that  last  case  Watson  B. 
saya,  p.  718,  "  The  master,  by  the  authority  of  the  ship- 
owner, and  under  the  provisions  of  the  charter-party 
which  gave  him  power  to  do  so,  signed  bills  of  lading. 
Now  we  know  that  it  is  a  common  4:hing  for  masters  to 
aign  bills  of  lading  homewards  at  a  nominal  freight  or 
no  freight  That  is  done  as  the  shipper  might  not  other- 

(a)  AU.^N.  381.  (h)  17  C.  B,  N.  8,  352. 

(o)  SRifN.  705. 
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1865.  ^36  be  able  to  obtain  advances  on  his  goods,  because 
Bbybolds  ^b®  amount  of  the  freight  might  be  greater  than  their 
Jbx  value.'']  The  master  had  a  right  to  abandon  the  ship- 
owner's lien  for  goods  put  on  board.  The  right  of 
lien  can  be  taken  away  by  making  the  carriage 
freight  free.  [Blackburn  J.  In  Maude  and  Pollock  an 
Shipping,  p.  114, 8rd  ed.,  it  is  laid  down,  *^  Although  the 
immediate  control  of  the  ship  as  to  her  employment  is 
vested  in  the  master,  he  has  no  power  to  alter  the 
voyage,  or  to  vary  the  rate  of  freight  at  which  goods 
are  to  be  shipped,  in  contravention  of  the  agreement 
made  between  his  owner  and  the  freighter,  or  to  make 
freight  payable  beforehand,  or  to  any  person  other  than 
the  owner,"  for  which  The  Sir  Henry  fFM  (a)  is 
cited.]  This  case  is  peculiar.  The  ship  is  by  the 
charter-party  let  to  the  charterers  for  a  lump  sum,  the 
intention  of  which  obviously  was  to  enable  the  captain 
to  take  on  board  the  goods  of  general  shippers  without 
their  being  subject  to  the  owner's  lien  on  the  entire 
freight.  [^Crompton  J.  Here  you  take  away  the  lien 
of  the  shipowner  on  the  bill  of  lading  freight]  [They 
cited  Dewell  v.  Moxon  (&),  and  Hubbersty  v.  Ward  {cy\ 

Temple  {Edward  Smith  with  him),  in  support  of  the 
rule,  was  stopped. 

C&OMPTON  J.  The  question  is,  whether  the  master  of 
this  ship  was  authorized  by  law,  in  consideration  of  a 
sum  of  money  advanced  by  Frazar  SfCo.,  to  make  what  is 
called  a  bill  of  lading  binding  the  owner  to  carry  goods 
in  the  ship,  with  a  stipulation  that  Frazar  jp  CoJn 
nominees,  of  whom  that  owner  knew  nothing,  were  to 

(a)  13  Jur.  639.  (h)  1  Taunt  391. 

(e)  8  Exeh,  330. 
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TeodTe  the  whole  of  the  freight.     So  soon  as  the  goods        1865. 
come  to  England,  and  the  freight  is  paid  to  the  assignees,     Rcyholm 
if  the  aangnees  break,  the  shipowner  would  lose  the        j][^ 
whole  of  his  lien.     It  is  said  the  captain  might  haye 
brought  the  goods  home  freight  free,  but  so  long  as 
there  is  any  freight  the  shipowner  is  entitled  to  his  lien 
upon  it    No  case  can  be  found  of  such  an  attempt  as 
this  to  make  bill  of  lading  freight  payable  to  a  third 
person,  and,   indeed,  authority,  so  far   as  it  goes,  is 
against  such  a  contract.    In  WaUlu  v.  Praoan  (a)  A/- 
hek  C.  R,  in  delivering  his  judgment,  says,  p.  850,  ^^  The 
pbmtiffs  are  owners  of  the  entire  vessel,  and  it  was  not 
competent  for  the  defendant  to  procure  the  captain  to 
execute  a  charter-party  which  excluded  the  right  of  the 
owners  to  freight,  which  is  incident  to  the  vessel" 

The  case  is  very  di£Ferent  from  a  bottomry  bond* 
There  Admiralty  law  creates  a  maritime  lien,  and  that 
only  to  the  amount  of  the  sum  actuaUy  raised.  But  it 
would  be  very  dangerous  to  hold  that  besides  these 
means  the  captain  has  also  a  right  to  pledge  the  whole 
freight,  perhaps  20,000iL,  because  a  few  hundreds  have 
heen  advanced  in  this  way. 
The  rule  must  therefore  be  made  absolute. 

Blackburn  J.  I  am  of  the  same  opinion.  The  ship- 
owner entered  into  a  charter-party  by  which  he  stipu- 
lated that  his  captain  should  sail  to  different  places  and 
take  all  goods  put  on  board  by  the  charterers.  By 
carrying  the  goods  the  shipowner  would  have  a  lien  on 
the  whole  of  the  lump  freight,  and,  according  to  cus- 
tom it  was  allowable  for  the  captain,  without  prejudice 
to  the  charter-party,  to  sign  bills  of  lading  for  goods  put 
on  board.    The  plaintiffs'  counsel  contend  that  because 

(a)  8  ExcK  843. 
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1865.  this  charter-party  restricts  in  some  degree  the  rights  of 
BsTsoLDs  the  parties  it  gave  the  captain  authority  to  make  what 
Jbx.  contracts  he  pleased  binding  on  the  owner.  The 
captain,  in  consideration  of  money  advanced^  has 
made  a  contract  to  carry  goods  for  certain  freight 
payable  to  the  lender  or  his  assigns  at  Liverpool^ 
i.  e.y  he  binds  the  owner  to  carry  goods  for  freight 
made  payable  to  a  third  person.  What  gave  the  captain 
power  to  make  such  a  contract  ?  In  Grant  v.  Norway  (a) 
the  Court,  in  delivering  judgment,  says,  at  p.  687,  "  The 
authority  of  the  master  of  a  ship  is  very  large,  and  extends 
to  all  acts  that  are  usual  and  necessary  for  the  use  and 
enjoyment  of  the  ship ;  but  is  subject  to  several  well 
known  limitations.  He  may  make  contracts  for  the 
hire  of  the  ship,  but  cannot  vary  that  which  the  owner 
has  made.  *  *  *  He  may  make  contracts  to  carry 
goods  on  freight,  but  cannot  bind  his  owners  to  carry 
freight  free"  *  *  *  .  And  they  cite  the  following 
passage  from  Smith's  Mercantile  Law,  p.  69  (i),  '^  The 
master  is  a  general  agent  to  perform  all  things  relating 
to  the  usual  employment  of  his  ship :  and  the  authority 
of  such  an  agent  to  perform  all  things  tisual  in  the  line 
of  business  in  which  he  is  employed,  cannot  be  limited  by 
any  private  order  or  direction  not  known  to  the  party 
dealing  with  him."  No  member  of  the  Court,  I  think, 
ever  heard  of  such  a  contract  as  the  present,  and  the 
plaintiff's  counsel  admit  they  cannot  find  any  instance 
of  such.  The  reason  why  such  a  one  was  made  here  was, 
that  it  was  intended  in  effect  to  pledge  the  whole  cargo 
for  the  advance  of  a  sum  much  less  than  its  value.  Now 
if  the  plaintiff's  counsel  could  have  shewn  that  the  cap- 
tain had  a  right  to  pledge  the  ship,  cargo,  or  freight,  for 
an  advance  of  money,  they  would  have  gone  some  way 

(a)  10  C.  B,  666.  (h)  See  7th  ed.,  p.  138,  note. 
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in  iheir  argument.     But  it  has  never  been  said  that  the        1865. 
captain  has  any  power  to  do  so,  except  by  bottomry  or     Bbyvolm 
other  maritime  process.     I  never  heard  that  he  could  do         j^^ 
it  by  a  common  law  mortgage.     It  would  be  very  incon-  ^ 

tenient  to  hold  the  affirmative,  but  at  all  events  we 
Bhould  have  had  cases  to  that  effect.  The  master  here, 
therefore,  exceeded  his  powers.  It  is  not  pretended  he 
had  any  express  authority  to  act  as  he  did,  and  we  will 
not  hold  that  he  had  an  implied  one. 

Shev  J.  There  is  authority  to  be  found  on  this  subject 
In  Dewell  v.  Moxon  (a)  Mansfield  C.  J.,  in  giving  judg* 
ment,  says, pp.  395-6,  "  In  this  case  the  words  'on  pay- 
ment of  freight '  are  printed,  and  in  the  common  form ; 
the  word  ^France?  was  especially  inserted,  and  it  is  very 
difficult  to  imagine  any  other  meaning  to  the  word  than 
that  the  goods  should  go  free  of  freight  The  question 
ia,  Whether  the  plaintiff,  having  obtained  the  use  of  the 
ownei^a  ship  without  his  consent,  the  owner  is  not 
entitled  to  a  quantum  meruit  iot  freight  ?  There  was  no 
consideration  given  for  the  bill  of  lading,  the  deals  were 
not  consigned  to  the  owner  of  the  ship."  And  Law-^ 
TCHce  J.  adds,  '*  Suppose  a  butcher's  servant  should  give 
away  his  owner^s  mutton  to  persons  who  dress  it  and  eat 
it,  would  not  the  butcher  be  entitled  to  payment  ?"  In 
Jbbott  on  Shipping^  p.  95,  10th  ed.,  we  find,  '^  It  seems 
also,  that  the  master  of  a  trading  ship,  entrusted  to  his 
command  for  the  purpose  of  procuring  goods  on  freight, 
cannot  bind  the  owners  by  an  engagement  to  carry  goods 
fi^  of  freight.  Such  an  engagement  certainly  will  not 
be  within  the  scope  of  his  authority  as  above  described.'' 
And  for  that  he  cites  the  case  I  have  just  read. 

Rule  absolute. 

(a)  1  Taunt.  391. 
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\Saturdciy^ 

l)e$ember 

22nd.] 

Bankruptcy 
Act,  1861, 
24  #  25  Fict. 
<?.  134. 

Bankrupt  Law 
Consolidation 
Act,  12  #  13 
Vict.  c.  108. 
«.  184. 

Comnum  Law 
Procedure  Act, 
1854,  17  &  18 
Vict.  c.  125. 
«.  61. 

Pay-ment  of 
money  under 
compulsion 
of  law. 
Garnishee 
order. 
Notice, 
Lien, 


Wood  and  others,  Trustees,  &c.,  against  Donn, 
Clerk  to  the  Local  Board  of  Health  for  the 
District  of  the  Township  of  Darltnoton, 

1.  A  party  who  pays  money  under  compulsion  of  a  Conrt  of  law  is 
protected  against  all  claims  made  to  it  by  other  parties :  By  the  Exchequer 
Chamber. 

2.  A.  execnted  a  deed  which  was  registered  in  accordance  with  the 
provisions  of  The  Bankruptcy  Act,  2A&i^26  Vict.  c.  134.  s.  192.,  whereby 
he  conveyed  all  his  property  to  trustees  for  the  benefit  of  his  creditors. 
A  creditor  of  A,  obtained  a  garnishee  order  against  B.  imder  The 
Common  Law  Procedure  Act,  1864,  17  &  18  Vict.  c.  125.  s.  61., 
attaching  a  debt  due  by  him  to  A,  B.  having  no  notice  or  knowledge 
of  the  d^  paid  the  debt.  Held,  by  the  Exchequer  Chamber,  reverBing 
the  judgment  of  the  Queen's  Bench, 

(1.)  That  this  payment,  being  under  the  compulsion  of  the  Judge's 
order,  was  protected  against  the  claim  of  the  trustees. 

(2.)  That  the  execution  creditor  was  in  the  position  of  a  creditor 
havinff  security  for  his  debt  in  respect  of  a  hen  within  The  Bank- 
rupt Law  Consolidation  Act,  1849, 12  &  13  Vict.  c.  106. 

n^HIS  was  an  action  by  trustees  on  behalf  of  the 
creditors  of  one  Randal  Stop,  a  debtor,  under  a  deed 
made  between  him  and  certain  of  his  creditors  and  the 
plaintifisy  as  trustees  according  to  the  Bankruptcy  Act, 
1861,  against  the  defendant,  clerk  to  the  Local  Board 
of  Health  for  the  district  of  the  township  of  Darlington^ 
as  such  clerk. 

The  first  count  of  the  declaration  alleged  that,  by 
deed,  made  between  the  Local  Board  of  the  one  part 
and  Randal  Stap  of  the  other  part,  R.  S.,  in  considera- 
tion of  the  sum  of  8610/.,  covenanted  with  the  Local 
Board  to  do  certain  works  for  them,  according  to  certain 
plans,  specifications  and  drawings,  the  architect  of  the 
Local  Board  to  have  the  power  to  direct  any  alterations 
in  or  additions  to  the  works,  and  the  difierence  caused 
by  such  alterations  and  additions  to  be  deducted  from 
or  added  to  the  8610/.,  and  in  consideration  thereof  the 
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Local  Board  agreed  to  pay  to  U.  S.  the  sum  of  8610/.,      [1866.] 
OT  other  the  amount  payable  on  account  of  the  contract,        wood 
by  instalments  during  the  progress  of  the  works  in  the        dI'uv. 
proportion  of  three-fourths  of  the  work  done,  and  upon 
completion  of  the  works  to  pay  the  balance,  less  S50L 
to  be  kept  in  hand  by  the  Local  Board  until  six  calendar 
months  after  the  completion  of  the  works,  and  to  cover 
any  contingencies,   omissions  or  repairs  in  or  to  the 
▼orka,  &c.    And  J2.  S.  performed  the  works  contracted 
for,  and  certain  additions  and  alterations  thereto,  in 
aooordanoe  with  the  directions  of  the  architect,  and  by 
reason  of  the  additions  and  alterations  the  sum  to  be 
paid  to  him  for  the  works  contracted  for,  with  such 
alterations  and  additions,  amounted  to  9884/.  18«.  lOfrf. 
ATerment  of  performance  of   all  conditions,  &c.,  and 
stating  as  a  breach  that  although  the  Local  Board  paid 
A  S.  92S2L  ISs.  lOd.,  part  of  the  9884/.  18*.  lOfrf., 
ihej  had  not  paid  the  residue. 

The  second  count  was  for  work  done  and  materials 
provided  and  money  paid  by  J2.  S.  before  the  making  of 
the  deed,  and  on  accounts  stated  with  him  before  the 
making  of  the  deed. 

Fourth  plea.  As  to  so  much  of  the  first  count  as 
related  to  171/.  12«.  &/.,  that  after  B.  S.  had  performed 
the  works,  additions  and  alterations  as  therein  mentioned, 
and  there  was  due  and  payable  to  him  in  respect  thereof 
by  the  Local  Board  over  and  above  the  said  sum  of 
350/.,  so  to  be  kept  in  hand  as  therein  mentioned,  a 
sum  &r  exceeding  171/.  12s.  8</.,  certain  creditors  of 
R.  8.,  to  wit,  fFilUam  Russell  the  elder,  William  Russell 
the  younger,  and  Simon  Russell,  obtained  judgments  in 
the  Queen's  Bench  for  sums  of  money  amounting  to 
17U  lis.  8c/.,  that  is  to  say,  a  judgment  for  67/.  4«.  6d. 
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[18d6.]  on  a  claim  for  goods  sold  and  delivered^  and  a  jadgment 
yf^j,  for  104/.  8*.  2rf.  in  respect  of  a  bill  of  exchange  drawn 
DuMN  ^y  them  upon  and  accepted  by  him  j  that  they,  so  being 
judgment  creditors  of  B,  S,,  obtained  two  garnishee 
orders  of  a  Judge  at  Chambers,  attaching  the  debts 
owing  or  accruing  due  from  the  defendants  to  iZ.  /SI  to 
answer  these  judgments,  and  ordering  the  defendants  to 
attend  before  him  and  shew  cause  why  they  should  not 
pay  so  much  of  those  debts  as  might  be  sufficient  to 
satisfy  the  judgments;  and  afterwards,  and  before  the 
defendant  or  the  Local  Board  had  any  notice  or  know* 
ledge  of  the  trust  deed  for  the  benefit  of  the  creditors 
of  R.  «$.,  and  before  the  registration  of  the  same  under 
The  Bankruptcy  Act,  1861,  the  orders  were  respec- 
tively served  on  the  defendant  and  the  Local  Board,  that 
is  to  say,  &;c. ;  and  the  Local  Board,  not  knowing  of  any 
cause  to  shew  cause  why  they  should  not  pay  the  two 
sums  of  67/.  45. 6d.  and  104/.  Ss,  2d.  or  either  of  them  to 
fV.  R.  the  elder,  H^.  R.  the  younger,  and  S.  R.,  and  not 
knowing  of  the  trust  deed  or  that  the  causes  of  action  in 
the  declaration  mentioned  had  been  assigned,  did  not, 
nor  did  their  attorneys  or  agents,  appear  before  the  Judge 
upon  either  of  the  orders  or  the  summons  to  attend 
(therein  contained; ;  and  thereupon  by  two  certain  other 
orders  of  the  Judge,  bearing  date  respectively,  &;c.,  the 
Judge  ordered  that  the  Local  Board  should  forthwith 
pay  to  JV.  R.  the  elder,  WT.  R,  the  younger,  and 
S.  jR.,  so  being  such  judgment  creditors,  the  debt 
due  from  the  Local  Board  to  R.  S.,  or  so  much  thereof 
as  was  sufficient  to  pay  the  respective  judgment  debts 
of  67L  4a.  6d.  and  104/.  8$.  2c/.,  and  that  in  default 
thereof  execution  might  issue  for  the  same,  each  of 
which  last  mentioned  orders  was  thereupon,  to  wit^ 
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ftc.,  and  before  tlie  defendant  or  the  Local  Board  had      [1866.] 
any  notice  or  knowledge  of  the  trust  deed  served  upon        \fZoh 
ihe  drfendant  and  the  Local  Board,  and  payment  of  the       pJ^B. 
judgment  debts    amounting   together  to  the  sum  of 
17U  I2s.  8d.  was  demanded  under  the  orders  by  and  on 
behalf  of  W.  R.  the  elder,  IV.  R  the  younger  and  S.  -B., 
and  the  Local  Board,  in  compliance  with  the  orders, 
and  m  order  to  avoid  execution  for  the  same  being 
leyied  on  their  goods  and  chattels,  and  because  they 
oonld  not  otherwise  have  avoided  such  executions  for 
the  snms  so  ordered  to  be  paid  as  aforesaid,  paid  the 
same  to  fV.  R.  the  elder,  W.  R.  the  younger  and  S.  R, 
as  Buch  judgment  creditors  as    aforesaid,    and  were 
thereby  discharged  fix>m  all  claims  of  R.  5.,  and  of  the 
plamtiffs,  as  such  trustees  as  aforesaid,  in  respect  of  the 
>nm  of  1712.  12«.  8J.,  being  the  amount  of  the  two 
judgment  debts  so  paid  as  aforesaid. 
Seventh.  A  similar  plea  to  the  common  count. 
Replication  to  the  fourth  and  seventh  pleas.   That  the 
deed  or  instrument  in  the  declaration  mentioned  to  have 
been  made  between  Randal  Stap  and  his  creditors  was 
registered  according  to  the  provisions  of  The  Bankruptcy 
Act,  1861,  before  payment  by  the  Local  Board  to  W.  R. 
the  elder,  IF.  R.  the  younger,  and  S.  A,  of  the  sums  of 
money,  or  either  of  them,  or  any  part  thereof,  in  the 
fourth  and  seventh  pleas  or  either  of  them  mentioned. 
Demurrer,  and  joinder, 
^ecase  was  argued  on  the  17th  November,  1866. 

^i  in  support  of  the  demurrer. 

IFarton^  contra. 
VOL.  VII.  H  B.  &  s. 
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[1866.]  The  following  authorities  were  referred  to.    Notley  r. 

Wood        Buck  (a),  Weitoby  v.  Day  (b),  Holmes  v.  Tutton  (c).  Ma- 
dJhii.        yrath  v.  Hardy  (d)^   Tilbury  v.  Brown  (e),  Symons  ▼. 
Oeorye  (/). 

jRefo  having  replied^ 

Mellor  J.  Mr.  Rew  has  said  everything  that  could 
be  said  in  support  of  his  view,  but  we  are  all  agreed 
that  our  judgment  should  be  for  the  plaintiffs.  The 
defendants  aver  that  the  order  absolute  on  them  as  gar- 
nishees to  pay  this  debt  to  the  judgment  creditor,  was 
made  and  served  at  a  time  when  they  had  no  notice  of 
the  trust  deed,  but  they  omit  to  aver  that  they  had  no 
notice  of  it  when  the  money  was  paid  by  them.  If 
there  is  a  real  difference  between  payment  with  or  with- 
out notice  we  must  take  it  on  this  plea  that  the  pay- 
ment was  made  after  notice.  We  will  not  decide  that 
point,  but  we  think  it  essential,  to  make  this  plea  good, 
that  notice  of  the  deed  should  be  averred.  I  have 
come  to  the  conclusion  that  when  a  deed  is  registered 
under  sect.  192  of  The  Bankruptcy  Act,  1861,  then 
by  sect.  197,  after  registration  of  the  deed,  "The 
debtor,  and  creditors,  and  trustees,  parties  to  such 
deed,  or  who  have  assented  thereto  or  are  bound 
thereby  shall  in  all  matters  relating  to  the  estate  and 
effects  of  such  debtor  be  subject  to  the  jurisdiction  of 
the  Court  of  Bankruptcy,  and  shall  respectively  have 
the  benefit  of  and  be  liable  to  all  the  provisions  of  this 

(fl)  SB.fC.  160. 

{b)  2E.^B,  605,  620,  per  Lord  CampbeU. 

(q)  bE.^B.  65.  {d)  4  Bing.  N.  C.  782. 

(0  dOL,J,  Q.B.4Q;6Jur,N.  S,  1151.  (f)ZH.fC.Q8. 
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Act,  in  the  same  or  like  manner  as  if  the  debtor  had  [1866.] 
been  adjudged  a  bankrupt,  and  the  creditors  had  wood 
piofed,  and  the  trustees  had  been  appointed  creditors'  p^,. 
assignees  under  such  bankruptcy.'^  That  clearly  shews 
tbat  the  trustees  under  such  a  valid  deed^  having  com- 
plied with  all  conditions,  including  due  registration  of 
the  deed,  are  in  the  same  position  as  assignees  in  bank- 
niptcy.  Therefore  it  is  not  the  £act  that  the  defendants 
paid  this  money  in  compliance  with  the  order,  "  and  in 
order  to  avoid  execution  for  the  same''  under  it.  I  do  not 
suppose  Mr.  .Betr  meant  that  the  order  absolute  binds  the 
garnishee  to  pay  at  all  events.  It  means  that  having 
money  in  his  hands  of  the  judgment  debtor  some  por- 
tion of  it  ought  to  be  paid  in  liquidation  of  the  debt, 
hot  it  does  not  earmark  the  money.  There  is  no  incon- 
Tenience  in  that,  beyond  having  to  apply  for  a  Judge's 
order  to  stay  it  if  necessary.  The  hardship,  whatever 
it  may  be,  is  impossible  to  be  avoided,  and  I  do  not  see 
any  more  than  often  happens  in  cases  of  bankruptcy. 
Giving  effect  to  the  authorities  in  bankruptcy,  and  espe- 
ciaUy  that  last  case  of  TUbury  v.  Brown  (a),  this  plea  is 
bad,  and  no  answer  to  the  action. 

Shsb  and  Lush  JJ.  concurring, 

Judgment  for  the  plaintiffs. 
{a)  SOL.  J.  Q.  B.4&;  6  Jwn  N.  8.  1151. 


The  defendant  having  brought  error  on  this  judgment 
the  case  was  argued  on  the  14th  June,  1866,  before 
Eele  C.  J.,  Pollock  C.  B.,  Willes,  Figott  and^SniTH 
J  J.,  and  Chan  NELL  B. 

H  2 
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[1866.]  Cleaiby  {Rew  with  him),  for  the  defendants.— First 

Wood  ^^  payment  here  questioned  was  under  compulsion  of 
DuKv.  ^^  ^^^>  ^^  ^^  ^^9  made  by  the  defendants  in  obedience 
to  an  order  of  one  of  the  Judges  of  the  superior  Courts 
at  fVestminstery  with  the  alternative  of  execution  against 
them  in  the  event  of  disobedience.  That  is  full  protection 
to  the  garnishee^  however  the  rights  of  the  execution 
creditor  and  the  representative  of  the  execution  debtor 
may  be  affected.  AUen  ▼.  Dunda$(a\  which  was  not 
cited  in  the  Court  below^  is  an  express  authority  on  this 
point.  There  it  was  held  that  payment  made  under 
a  probate^  which  was  afterwards  declared  null,  was  a 
discharge  to  the  debtor.  If  this  be  so,  it  is  immaterial 
whether  the  garnishee  had  notice  of  the  deed  or  not,  for 
that  he  paid  the  money  collusively  is  not  even  sug- 
gested. [  WiUei  J.  referred  to  Cannan  v.  The  SauthEasiem 
Railway  Company  (i)  hnA^Watts  v.  Ognellihexe  cited  (<?).] 
Secondly.  The  replication  merely  alleges  that  the  deed 
referred  to  was  registered  before  the  money  was  paid. 
But  it  ought  to  have  stated  the  additional  fact  of  notice, 
and  that  the  plea  was  bad  for  not  negativing  it.  [He 
cited  Turner  v.  Jones  (d)J\ 

Thirdly.  The  deed  could  have  no  operation  on  a  debt 
already  attached  under  a  garnishee  order  made  by  force 
of  The  Common  Law  Procedure  Act,  1864, 17  &  18  Vict, 
c.  125.  «.  61.  The  Bankrupt  Law  Consolidation  Act, 
1849, 12  &  18  Vict.  c.  106.  s.  184.,  enacts :  "No creditor 
having  security  for  his  debt,  or  having  made  any  attach- 
ment in  London  or  in  any  other  place,  by  virtue  of  any 
custom  there  used,  of  the  goods  and  chattels  of  the 
bankrupt,  shall  receive  upon  any  such  security  or  attach- 
ment more  than  a  rateable  part  of  such  debt,  except  in 

^  (a)  3  r.  i?.  125.  (A)  7  Exch.  84S. 

(c)  Cfrc,  Jue.  192.  (d)  lH.fN.  878. 
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respect  of  any  execution  or  extent  served  and  levied  by      [1866.] 
Bciiure  and  sale  upon  or  any  mortgage  of  or  lien  upon        wood 
«9  fart  of  the  property  of  such  bankrupt  before  the        dJ^h. 
date  of  the  fiat  or  the  filing  of  a  petition  for  adjudication 
of  baakruptcy :''  &c     Here  the  effect  of  the  garnishee 
order  was  not  merely  to  give  the  garnishee  a  security 
for  his  debt^  but  to  vest  it  absolutely  in  him  as  property 
iu  whidi  he  had  a  lien  within  the  exception  in  this  sec- 
tion. E^mes  v.  Tutton  (a)  and  Tilbury  v.  Brown  {b)  may 
be  relied  on  as  shewing  the  contrary ;  but  the  second  of 
these  cases  rests  on  the  firsts  and  the  reasoning  in  that 
is  not  satisfactory^  the  judgment  of  the  Court  proceeding 
in  some  degree  on  considerations  drawn  from  earlier  sta- 
tutes, without  adverting  to  the  fact  that  the  machinery 
of  execution  had  been  altered  by  The  Bankrupt  Law 
Conadidation  Act,  12  &  13  Vict.  c.  106. 

MdJiih{Warton  and  Barnard  with  him),  for  the  plain- 
tiffs.—First.  The  garnishee  was  faierely  in  the  position 
of  a  creditor  having  security  for  his  debt  within  sect.  184 
of  The  Bankrupt  Law  Consolidation  Act,  1849, 12  &  18 
yicL  e.  106.,  such  debt  not  being  in  respect  of  any 
mortgage  or  lien  on  the  property  of  the  debtor. 
Holmes  v,  Tutton  (a)  and  Tilbury  v.  Broton  (6)  are 
express  authorities  for  this,  zndThimer  v.  Jones  (c)  points 
to  the  same  conclusion.  [WiUeg  J.  Since  those  cases 
The  Common  Law  Procedure  Act,  I860,  23  &  24  Vict. 
^'  126.  t.  13.»  was  passed,  which,  although  granting  a 
itew  form  of  execution,  makes  no  difierence  as  to  the 
question  before  us.]  The  Common  Law  Procedure  Act, 
1854,  giving  this  mode  of  proceeding  by  garnishee  order, 

(«)  5  £1  ^  3,  65.  (6)  30  X.  J.  Q.  B,  46 ;  6  Jur.  N,  S.  1161. 

(c)  lH.fN,  878. 
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[1866.]      was  passed  subsequent  to  The  Bankrupt  Law  Consoli- 

Woo»"~  dation  Act,  1849. 

dJ^  Secondly.  As  to  notice.    The  principle  laid  down  in 

Watts  ▼•  OffneU  (a)  is  correct,  that  where  a  landlord 
assigns  his  reversion,  and  a  tenant  without  notice  of  the 
assignment  pays  his  rent  to  his  ancient  lessor,  the 
payment  is  an  answer  to  an  action  by  the  assignee  of  the 
reversion,  [ff^ilks  3.  That  case  is  complicated  with  the 
doctrine  of  attornments,  which  has  since  been  altered.] 
The  plea  is  bad,  for  it  is  not  averred  that  at  the  time  of 
paying  this  money  the  garnishees  had  no  notice  of  the 
trust  deed,  which  was  a  matter  within  their  knowledge. 

The  Coubt  said  that  if  it  was  essential  that  the  plea 
should  allege  notice,  the  defendants  ought  to  be  allowed 
to  amend,  and  the  plaintiffs  have  an  opportunity  of  tra- 
versing it 

Cleatby  having  replied  on  the  other  points. 

Cur.  ado.  tmlL 

Channkll  B.  In  this  case  error  was  brought  upon  a 
judgment  of  the  Queen's  Bench  upon  a  demurrer.  The 
facts  stated  and  admitted  on  the  pleadings  are  as 
follows : — 

A  debt  was  due  from  the  virtual  defendants  to  one 
Stap.  Certain  persons  named  Rus$eU  jointly  recovered 
two  judgments  against  Stap  and  then  obtained  garnishee 
orders  attaching  the  defendants'  debt  to  Stap,  and  a 
summons  calling  on  them  to  shew  cause  why  they 
should  not  pay  it  to  the  judgment  creditors.  Orders 
were  afterwards  made  directing  such   payment,  and 

(a)  Cro,  Jac,  192. 
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duly  served^    and    up  to  this    time    admittedly   the      [1866.] 
defendants  had  no  notice  of  any  trust  deed  or  any        \fooo 
asngmnent  by  Skq^  of  their  debt  to  him.    The  defen-       p  J;, 
dants  paid  according  to  the  orders,  but  before  this 
payment  Siap    had    execnted,    and    there    had  been 
registered,  a  trust  deed  transferring  to  the  plaintiffs  by 
force  of  The  Bankruptcy  Act,  1861,  the  debtj  due  to 
Stop  from  the  defendants. 

A  doubt  has  been  suggested,  arising  upon  the  con- 
stroctbn  of  the  plea,  whether  it  is  to  be  taken  to  be 
alleged  upon  the  pleadings  that  the  defendants  had 
notice  of  the  deed  before  payment  This  question,  if 
▼e  think  it  material,  we  must  decide,  as  well  as  the 
mam  one,  whether  the  payment  so  made  protects  the 
defendants  in  this  action. 

Now  the  plea  alleges  that  the  payment  was  made  in 
order  to  avoid  execution  being  levied,  and  because  the 
defendants  could  not  otherwise  avoid  such  execution. 
Tliis  is  admitted  on  the  record,  and  the  payment  being 
10  made  we  should  be  anxious,  unless  prevented  by  some 
positive  statutory  enactment  or  decided  authority,  to  hold 
it  a  protection,  on  the  broad  principle,  one  exemplifica- 
tion of  which  is  given  in  AUen  v.  Dundas  (a),  quoted 
by  Mr.  Cleasby,  vis.,  that  the  law  will  never  compel  a 
person  to  pay  a  sum  of  money  a  second  time  which  he 
had  paid  once  under  the  sanction  of  a  C!ourt  having 
competent  jurisdiction.    It  has  not  been  contended 
before  ns  that  there  is  any  difference  between  this  case, 
tike  deed  having  been  registered,  and  the  case  of  an 
sdjucQcation  of  bankruptcy.    Indeed  it  is  clear  there  is 
none,  if  all  the  requisitions  of  The  Bankruptcy  Act, 
IMl;  have  been   complied  with  so  as  to  bring  the 

(a)  3  T.  R,  125. 
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[1866.]      197tli  section  of  the  Act  into  operation  with  respect  to 
Wood       ^^®  ^^  which  is  admitted  on  the  record  here. 
Buiiv  ^^  ^^  pressed  upon  us  in  the  argument  on  the  part 

of  the  plaintiffs  that  it  had  been  the  evident  policy  of 
the  bankruptcy  laws  to  provide  as  much  as  possible  for 
the  equal  distribution  of  assets  among  creditors  and  to 
discountenance  priorities  or  preferences.  This  is  no 
doubt  so,  but  the  ai^^ument  sought  to  be  deduced  from 
the  fact  does  not  necessarily  foUow*  It  may  be  that 
the  payment  made  by  the  garnishee  to  the  judgment 
creditor  may  be  a  good  payment  so  as  to  release  him 
from  paying  his  debt  a  second  time  to  the  assignees  of 
the  judgment  debtor,  and  yet  that  the  payment  may 
not  be  good  for  all  purposes  so  as  to  enable  the  judg* 
ment  creditor  to  get  payment  of  his  debt  in  fall  to  the 
prejudice  of  the  other  creditors  of  the  bankrupt.  For 
it  may  be  that  the  assignees  may  treat  the  payment, 
being  after  bankruptcy,  as  money  received  by  the  judg- 
ment creditor  to  their  use,  and  so  recover  it  from  him ; 
leaving  him  to  get  a  dividend  only  on  his  debt,  and  we 
cannot  but  tiiink  that  in  justice  the  loss  ought  to  fall 
on  the  judgment  creditor  rather  than  on  the  garnishee. 
Even  supposing  that  we  must  take  it  upon  these  plead- 
ings that  the  defendants  had  notice  of  the  assignment^ 
before  paying  under  the  order  though  after  service 
upon  them,  and  that  thereupon  instead  of  paying  they 
had  the  opportimity  of  taking  some  proceeding  for  the 
purpose  of  having  the  order  rescinded,  still  it  would  be 
a  hardship  upon  them  to  have  to  take  the  initiative  in  a 
proceeding  of  this  sort  to  set  aside  an  order — which 
they  had  bad  no  power  of  preventing  being  made  upon 
them  and  which  they  were  perfectly  willing  and  able  to 
obey  if  they  were  only  safe  in  doing  so. 
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It  wHl  be   necessary  therefore  to  examine  the  cases      [1866.] 
decided  as  to  the  effect  of  these  garnishee  orders^  and       ^q^d 
Me  ivhether  we  find  anything  in  them  which,  induces  US|        jy^n. 
sitting  in  a  Court  of  error^  to  decide  in  opposition  to 
the  broad  principle  of  protecting  honest  payments  made 
under  competent  authority. 

The  first  case  quoted  was  Holmes  y.  TuUon  (a). 
There  a  garnishee  who  had  been  served  with  an  order 
attaching  the  debt  he  owed  to  the  judgment  debtor  had 
disputed  his  liability  on  the  ground  of  the  bankruptcy 
of  the  judgment  debtor,  and  thereupon  the  Judge, 
instead  of  an  order  for  payment,  directed  a  proceeding 
by  writ  under  section  61.  After  a  writ  had  issued  a 
special  case  was  stated.  The  Court  decided  that  the 
judgment  creditor  was  not  entitled  to  recover  against 
the  garnishee,  for  the  order  of  attachment  did  not  con- 
clusively vest  the  debt  in  the  judgment  creditor  as 
against  the  assignees  of  the  judgment  debtor.  They 
held  that  the  judgment  creditor  was  in  the  position  of  a 
creditor  having  security  for  his  debt  within  the  meaning 
of  section  184  of  The  Bimkrupt  Law  Consolidation 
Act,  1849,  but  that  he  had  not  a  lien  within  the  mean- 
ing of  the  word  in  the  clause  of  exception  in  that 
section.  This  case  therefore  shews  that  if  the  present 
defiendants  had  had  notice  of  the  trust  deed  at  the  time 
or  after  the  ex  parte  order  of  attachment  was  served 
upon  them,  and  before  the  time  for  shewing  cause,  they 
irould  have  had  good  cause  to  shew,  and  the  order  for 
payment  would  not  have  been  made.  And  we  think 
there  can  be  no  doubt  that  in  that  case  it  would  be  the 
proper  course  to  take  to  shew  cause,  and  if  he  were  to 
pay  instead  of  shewing  cause  that  the  assignees  could 
'eoover  against  them. 

(«)  6^.^5.66. 


V. 
DUNH. 
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[1866.]  ^1"^  ^^  very  nearly  what  was  decided  in  the  next  case, 

^f^  Turner  v.  Janes  (a).  There  the  garnishee  was  served 
with  an  order  attaching  in  his  hands  a  debt  not  reaUy  due 
at  the  time.  Instead  of  shewing  cause  as  directed  by  the 
ex  parte  attachment  order  or  even  waiting  for  an  order 
for  payment  to  be  made  upon  him^  he  gave  promissory 
notes  for  the  amount  to  the  judgment  creditor.  The 
judgment  debtor  then  became  bankrupt  and  it  was  held 
that  his  assignees  could  recover  against  the  garnishee 
the  amount  of  his  debt  on  its  becoming  due.  Here 
clearly  what  the  garnishee  did  could  not  be  said  to  be 
in  obedience  to  the  order  served  upon  him^  which  called 
upon  him  to  shew  cause  and  not  to  pay,  and  neither  by 
the  words  of  the  statute,  nor  by  the  principle  of  law  as 
to  compulsory  payments,  could  he  be  protected  against 
the  claim  of  the  assignee. 

Then  comes  the  case  of  Tilbury  v.  Brown  (6).  This 
was  a  decision  of  Mr.  Justice  Crompton  in  the  Bail 
Court  after  consulting  some  other  Judges.  He  held 
that  after  an  order  for  payment  had  been  made,  and 
before  execution  had  been  levied  or  payment  made,  the 
judgment  creditor  was  still  only  in  the  position  of  a 
creditor  having  security  for  his  debt,  and  that  the  judg- 
ment debtor  having  become  bankrupt  while  things  were 
in  this  state,  and  afterwards  execution  having  been 
levied  and  the  money  paid  into  Court  by  the  garnishee, 
the  judgment  creditor  was  not  entitled  to  have  it  paid 
out  to  him :  that  is  to  say,  that  while  matters  were  in 
this  state  the  proper  person  to  receive  the  money  was 
not  the  judgment  creditor,  who  ought  only  to  have  a 
dividend,  but  the  assignees  of  the  bankrupt  for  the 
benefit  of  all  the  creditors. 

We  do  not  think,   however,  that   this  case  at   all 

(a)  \K^N.  178.  (A)  30  L,  J.  C  5.  46;  ^Jur.  N.  8,  1151. 
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decides  tbat  if  the  payment  had  been  made,  and  the      [1866.] 
asMgnees  had  been  put  to  recoTer  it  from  some  one,        Wwn 
iheir  action  shonld  not  have  been  i^ainst  the  judg-        pjj^^ 
ment  creditor  for  money  received  to  their  nse  rather 
than  against  the  garnishee.    If  it  did  so  decide,  we  are 
not,  sitting  as  a  Court  of  error,  bound  by  that  decision. 

First,  take  the  case  of  payment  being  made  under  the 
order  without  any  notice  of  an  assignment:  there  I 
think  we  ought  to  hold  that  the  payment  has  been  made 
under  the  sanction  of  a  competent  authority,  and  that 
it  ought  to  be  protected.  The  case  too  would  then,  we 
think,  come  within  the  express  words  of  sect  65  of  The 
Common  Law  Procedure  Act,  1854,  giving  protection. 
If  in  &ct  at  the  time  of  payment  the  debt  had  vested  in 
the  assignees,  they  might  recover  it  against  the  judgment 
creditor  to  whom  it  was  paid  as  money  received  to  their 
nse;  for  the  judgment  creditor  having  been  in  the 
position  of  one  having  security  for  his  debt  and  not  a 
liei^  at  the  time  of  the  bankruptcy,  (or  registration  of 
the  deed,  which  is  the  same  thing,)  was  by  the  bankrupt 
Uw  not  entitled  to  get  payment  in  fulL 

Next  suppose  the  case  of  notice  of  the  bankruptcy  or 
assignment  bdng  given  to  the  garnishee  after  the  order 
for  payment  was  served  on  him,  but  before  he  pays. 
This  is  a  case  of  considerable  difficulty.  It  may  be  that 
according  to  the  case  of  TiBmry  v.  Brown  (a),  if  the  gar- 
luahee  were  then  to  apply  to  have  the  execution  under 
the  order  stayed,  this  would  be  done.  The  question  is 
whether  it  is  incumbent  on  him  to  take  the  initiative 
'^  this  proceeding,  or  whether  it  is  not  rather  for  the 
>^Mignee  to  take  this  step ;  and  if  he  neglects,  whether 
the  garnishee  is  not  safe  in  obeying  the  order,  leaving 

(fl)  30  L.  J,  Q,  B.  46;  6  Jwr.  N,  8.  1151. 
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[1866.]  ^^^  assignee  to  reooTer  the  money  against  the  judgment 
^f^  creditor.  This  is  also  a  point  of  some  difficulty,  and  we 
•  ^'  think  it  is  not  necessary  for  us  to  decide  that  it  would 

be  safe  for  a  garnishee  having  been  served  with  an  order 
to  pay,  and  afterwards  and  before  payment  receiving 
notice  of  a  bankruptcy  or  a  trust  deed,  after  that  to  pay 
under  the  order  without  an  immediate  threat  of  execu- 
tion, and  without  taking  any  steps  himself  to  get  the 
order  set  aside,  or  giving  notice  to  the  assignee  informing 
him  that  he  should  pay  when  the  assignee  got  the  order 
set  aside.  Nor,  on  the  other  hand,  is  it  necessary  to 
decide  that  if  execution  were  levied  or  imminently 
threatened,  and  under  the  execution  or  to  avoid  its 
being  immediately  levied  the  garnishee  were  to  pay  the 
money,  that  in  that  case  he  would  be  liable  again  to  the 
assignee?  In  the  present  case  it  is  alleged  in  the  plea 
that  the  payment  was  made  to  avoid  execution,  and 
because  execution  could  not  otherwise  be  avoided.  It 
is  not  replied  to  that,  that  the  defendants  had  had  notice 
of  the  deed,  bat  simply  that  the  deed  had  been  regis- 
tered. 

We  think  we  must  take  the  allegation  in  the  plea  to 
import  either  that  the  defendants  had  no  such  notice, 
or  that,  if  they  had,  it  was  under  such  circumstances 
that  they  were  unable  to  get  the  order  set  aside  before 
they  were  compelled  to  pay  under  the  immediate  threat 
of  an  execution,  and  to  save  its  being  actually  levied. 
In  either  of  these  cases  we  think  the  remedy  of  the 
assignees  is  against  the  execution  creditor. 

It  follows  that  we  think  the  judgment  of  the  Court  of 
Queen's  Bench  is  erroneous.  i|nd  must  be  reversed.  It  is 
noticeable  that  the  view  presented  to  us  by  Mr.  Clecuby^ 
and  on  which  our  opinion  is  mainly  founded,  does  not 


/ 
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appear  to  have  been  prominently  brought  forward  in  the      [1866.] 
Court  below,  viz.,  that  the  cases  only  shew  that  the  judg-        Wood 
ment  creditor  in  these  cases  where  a  bankruptcy  has       Bvitti, 
BQpervenedisnot  entitled  to  be  paid  in  full,  and  not  that, 
▼hen  payment  has  been  made,  the  assignees  ought  to 
roe  the  person  who  has  received  the  payment  rather 
than  the  one  who  has  paid  it 

We  think  therefore  that  it  sufficiently  appears  in  this 
plea  tbat  the  payment  was  made  in  obedience  to  the 
order  of  a  competent  authority,  and  is  therefore  pro- 
tected, and  the  judgment  should  be  reversed. 

The  jodgment  I  have  delivered  is  to  be  taken  as  the 
judgment  of  my  brothers  JFilks  and  Piffott  and  myself, 
bat  the  case  was  argued  before  Lord  Chief  Justice  Erle 
and  Lord  Chief  Baron  Pollock,  also,  then  members  of 
the  Court,  and  it  has  their  sanction. 

Judgment  reversed. 


MEMORANDUM. 

On  the  first  day  of  this  Term, 

Robert  Lush,  Esq.,  one  of  Her  Majesty's  Counsel, 
was  appointed  Judge  of  this  Court  instead  of  Mr.  Justice 
Orom/jfon,  deceased,  vol.  6,  p.  783.  Mr.  Justice  Lush 
was  previously  advanced  to  the  degree  of  the  coif,  and 
Sa^e  rings  with  the  motto  "  Tenax  Justitiae.^'  He  was 
shortly  afterwards  knighted. 

END   or   MICHAELMAS   TKBM. 
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Local  Govern' 
meniAct.lSbS, 
21  #  22  Vict 
c,  98.  83.  12 
(3.)  14. 
Place  having 
a  known  or 
defined  boun- 

Ec^esiastical 

district. 

6  #  7.  Vict. 

c.  37. 

Less  place 

included 

within  greater. 


The  Queen  against  The  Ratepayers  of  Nobth- 
OWRAM  and  Clayton. 


In  1845  part  of  the  parishes  of  B,  and  H.,  compiisinff  less  than  half 
the  township  of  N.^  and  a  small  portion  of  the  township  of  C,  were 
constituted  a  district  for  spiritual  purposes  under  stat  6  &  7  Vtci.  c.  37., 
and  named  the  district  of  Q.  A  small  part  of  the  townshipof  N.  was 
included  in  the  parliamentary  and  municipal  borough  of  IS.,  and  the 
council  of  the  borough  of  H.  were  the  Local  Board  for  the  purposes  of 
The  PubHc  Health  Act,  1848,  and  The  Local  Goyemment  Act,  185a 
But  the  township  had  continued  to  maintain  its  own  poor,  and  a  church- 
warden, oTerseers  of  the  poor,  and  surveyor  of  highways,  had  been 
elected  and  appointed  annually.  The  township  of  C  was  in  the  parish 
of  B.  On  the  10th  October,  1864,  at  a  meeting  of  the  owners  ana  rate- 
payers of  the  district  of  Q.,  convened  by  the  diurchwardens  of  the  dis- 
trict, a  resolution  was  passed  that  The  Local  Gk)vemment  Act,  1858,  be 
adopted.  Subsequently  meetings  of  the  owners  and  ratepayers  in  the 
district  of  that  part  of  the  township  of  N.  not  included  in  the  parlin- 
mentaxy  and  municipal  borough  of  n.  and  of  the  owners  and  ratepayers 
within  the  township  of  C.  were  held,  at  which  resolutions  were  passed 
adopting  The  Local  Government  Act,  1858,  for  those  districts.  Memorials 
were  presented  by  ratepayers  of  the  townships  of  N,  and  C  against  the 
adoption  of  The  Local  (ovemment  Act,  1858,  in  Q.  After  inquiry  the 
Secretary  of  State  made  four  orders  sanctioning  the  adoption  of  The 
Local  Government  Act,  1858,  in  Q.,  and  declaring  that  the  adoption 
of  that  Act  in  the  townships  of  N.  and  C.  was  invaUd.  Held,  that 
Q.  was  a  place  having  a  defined  boundary  within  The  Local  Gk>yerament 
Act,  1858,  21  &  22  Vict.  c.  98.  s.  12  (3.),  and  was  not  a  less  place 
included  within  a  greater  within  sect.  14^  and  therefore  mi^ht  adopt 
the  Act,  and  that  the  orders  of  the  Secretaiy  of  State  were  vafid. 


TN  Trinity  Term^  Atellish  obtained  a  rule  calling  upon 
the  churchwardens  of  Qtteenshead  otherwise  Queens* 
bury  to  shew  cause  why  certain  orders  of  the  Bight 
Honourable  Sir  GearpeGrey,  Bart.,  one  of  Her  Majesty's 
principal  Secretaries  of  State,  relating  to  the  adoption  of 
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The  Local  Govemnient  Act,  1858,  by  the  ecdeaiastical  1865. 

district  of  Queenshead  otherwise  Queensbuty,  which  had  The  Qussv 

been  remoyed  into  this  Coart  by  certiorari,  should  not  iiat6pl»y«w  of 

be  quashed.  No«THowaAii 

^  and 

The  ciders  were  as  follow :—  Clattom. 


''  Local  Gk>yemment  Act,  185& 
''Whereas  The  Local  Government  Act,  1858,  was 
adopted  on  the  10th  day  of  October  last  by  the  ecclesi- 
astical districts  of  Queenshead  otherwise  Queentbury,  in 
the  county  of  Vorkj  and  notice  thereof  in  writing  was 
duly  given  to  me  as  one  of  Her  Majesty's  principal 
Secretaries  of  State  as  reqiured  by  such  Act.  And 
whereas  a  petition  has  been  presented  to  me  as  such 
Secretary  of  State  under  the  provisions  of  the  said  Act 
&oin  certain  owners  and  ratepayers  of  the  township  of 
Clayton,  in  the  parish  of  Bradford^  in  the  county  of 
IWA,  appealing  against  the  said  adoption  of  the  said 
Act  by  the  ecclesiastical  district  (a  portion  of  which 
said  district  is  also  a  part  of  the  said  township),  and 
praying  that  I  should  refuse  my  consent  to  the  said 
district  being  constituted  a  district  under  the  provisions 
of  the  said  Local  Government  Act,  1858,  or  that  at  all 
events  I  should  exclude  firom  such  Local  Grovernment 
Act  district  such  portion  of  the  said  township  of 
Clayton  as  is  included  within  the  said  ecclesiastical 
district  And  whereas  inquiry  has  been  directed  by 
me  in  the  manner  prescribed  by  the  said  Act  as  to  the 
genuineness  of  the  said  petition  and  as  to  the  matters 
alleged  in  such  petition,  and  such  inquiry  has  been 
duly  held  and  the  result  thereof  reported  to  me.  Now 
therefore  I,  as  one  of  Her  Majesty's  principal  Secre* 
Mes  of  State  as  aforesaid,  do  hereby,  under  the  provi* 
•ions  of  the  said  Act,  make  order  with  respect  to  the 
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1865.  matters  in  question  on  such  appeal  as  aforesaid^  namely. 

The  Qunv  *^^  *^®  ^^  hereinbefore  recited  petition  from  certain 

^'       ^  owners  and  ratepayers  of  the  said  township  of  Clayton 

North6wea¥  be  dismissed,  and  that  The  Local  Government  Act,  1858, 

and 

Clattov.  have  the  force  of  law  in  the  said  ecclesiastical  district  of 
Queenshead  othermse  Queetisbury  from  and  after  the 
date  of  this  present  order. 

"  Given  under  my  hand  this  16th  day  of  December^ 
1864. 
"  Home  Office^  "  G.  Greyr 

''Whitehalir 

"  Local  G-ovemment  Act,  1858. 
'^Whereas  a  petition  has  been  presented  to  me  as 
one  of  Her  Majest/s  principal  Secretaries  of  State 
under  the  provisions  of  The  Local  (Government  Act, 
1858,  from  certain  owners  and  ratepayers  of  the  town- 
ship of  Northowram,  in  the  parish  of  Halifax,  in  the 
county  of  JPbri,  appealing  against  the  validity  of  the 
vote  for  the  adoption  of  The  Local  Gt)vemment  Act, 
1858,  by  the  district  of  Queenshead  otherwise  Queens- 
bury,  and  praying  that  they  might  be  heard  by  them- 
selves, their  attorneys,  agents  and  witnesses,  in  opposition 
to  the  adoption  of  the  said  Act  in  the  aforesaid  eccle- 
siastical district  of  Queenshead  otherwise  Queensbury, 
as  well  upon  the  grounds  stated  and  set  forth  in  the 
said  petition  as  also  upon  all  other  grounds  of  objection 
to  the  proceedings  in  relation  to  the  assumed  adoption 
of  the  said  Act.  And  whereas  inquiry  has  been 
directed  by  me  into  the  circumstances  of  the  case,  and 
such  inquiry  has  been  duly  held  and  the  result  thereof 
reported  to  me.  Now  therefore  I,  as  one  of  Her 
Majesty^s  principal  Secretaries  of  State  as  aforesaid,  do 
hereby  under  the  provisions  of  the  said  Act  determine 


Claitov. 
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the  questions  arising  on  such  appeal  as  follows,  namely,       1865. 
tliat  the  adoption  of  The  Local  Government  Act,  1858,    The  Qusn 
by  the  said  ecclesiastical  district  of  Queenshead  other-   Ratepsyemof 
wise  QueenAury  is  valid.  NoEXHowaAM 

"  (jvfea  imder  my  hand  this  15th  day  of  December^ 
1864. 
"Home  Office,  *•  G.  Grey.'' 

"  Whitehall.'* 

''  Local  Government  Act,  1858. 
"Whereas  a  resolation  for  the  adoption  of  The  Local 
Goremment  Act^  1858,  was  on  the  14th  day  of  Novem- 
her  last  passed  by  that  part  of  the  township  of  Northow- 
ram  not  included  within  the  borough  of  Halifax,  and 
notice  diereof  in  writing  was  given  to  me  as  one  of  Her 
Majesty's  principal  Secretaries  of  State  as  required  by 
nich  Act.  And  whereas  a  petition  has  been  presented 
to  me  duly  signed  according  to  the  provisions  of  the 
said  Local  Government  Act  appealing  against  the 
▼aUdity  of  the  vote  for  the  adoption  of  the  said  Act ; 
and  inquiry  has  been  directed  into  the  genuineness  of 
^  said  petition  and  into  the  matters  therein  alleged, 
tnd  report  has  been  made  to  me  thereon.  Now  there* 
fore,  I,  as  one  of  Her  Majesty's  principal  Secretaries  of 
State  as  aforesaid  do  hereby  make  order  with  respect  to 
the  matters  in  question  on  such  appeal  as  follows, 
namely,  that  the  said  vote  for  the  adoption  of  The  Local 

Govmunent  Act,  1858,  passed  by  the  said  part  of  the 

iaid  township  of  Norihowram  on  the    14th    day  of 

Nooemher  last  was  invalid. 
'*  Given  under  my  hand  this  22nd  day  of  November. 

''Hme  Office,  »  G.  Orey." 

"  Whitehall 
^ot.  vir.  I  B.  &  s. 
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1865.  'The  fourth  order  was  an  order  similar  to  the  third 

The  QuBu    ^^^  ^^  ^^^  same  date  declaring  a  vote  for  the  adoption 

Batepayersof  ^^  ^^®  Local  OoTemment  Act,  1858,  passed  by  the 

NoaTHowaAK  township  of  Clayton  on  the  15th  October,  to  be  invalid. 

Clattov.         It  appeared  from  the  affidavits  in  support  of  the  rule 

that  the  township  of  Northowram  is  in  extent  about 

8500  acres  and  contains  a  population  of  about  25600, 

and  the  rateable  value  of  the  property  of  the  township 

is  about  38,400/. 

By  Stat.  2  &  8  ^.  4.  c.  64,  for  settling  the  boundaries 
of  counties  and  boroughs  so  far  as  respects  the  election 
of  members  of  Parliament,  a  small  part  of  the  township 
of  Northowram  comprising  about  sixty  acres,  and  also 
a  part  of  the  adjoining  township  of  Southowram^  were 
incorporated  with  the  township  of  Halifax  and  formed 
into  the  borough  of  Halifax^  and  the  charter  of  incor- 
poration of  that  borough,  dated  the  22nd  March,  1848^ 
granted  under  stat.  5  &  6  ^.  4.  c.  76.,  adopted  the 
Parliamentary  borough  and  its  boundaries  as  defined 
by  the  first  mentioned  Act  as  the  boundaries  of  the 
municipal  borough,  and  the  council  of  the  borough  are 
the  Local  Board  for  the  purposes  of  The  Public  Health 
Act,  1848,  and  The  Local  Government  Act,  1858,  and 
the  several  Acts  of  Parliament  incorporated  therewith 
respectively. 

The  population  of  that  part  of  the  township  of  North- 
owram which  is  included  in  the  ParUamentary  and 
mimicipal  borough  of  Halifax  is  about  5790,  and  the 
rateable  value  of  the  property  situate  within  the  same 
part  of  the  township  is  about  13,835/1 

The  township  of  Northowram  in  its  entirety  had 
nevertheless  continued  to  be  a  township  maintaining  its 
own  poor,  and  a  churchwarden  and  overseers  of  the 
poor  for  it  had  been  elected  and  appointed  annually 
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in  vestiy ;  and  under  tlie  provisions  of  stat.  5  &  6  ^.  4.        1865. 
c.  50.  a  Board  for  the  repair  of  the  highways  of  the     xhe  Quiw 
township  of  Northowram  has  been  for  many  years  elected         "'' 
annually.  Nobthowram 

The  township  of  Clayton^  in  the  parish  of  Bradford^  Clattov. 
adjoining  the  township  of  Northowram^  comprises  ahout 
1743  acres,  and  is  a  place  with  a  known  and  defined 
boundary.  Two  churchwardens  and  two  overseers  of 
the  poor  are  elected  annually  in  vestry  in  the  township, 
and  a  Board  for  the  repair  of  the  hi^^hways  is  also 
dected  annually  in  it,  under  the  provisions  of  stat. 
5  ft  6  ^.  4.  c.  50.,  and  the  rates  for  the  relief  of  the 
poor  and  for  the  repairs  of  the  highways  have  been 
assessed  upon  aU  property  within  the  boundary  of  the 
township. 

In  1845,  and  under  the  provisions  of  stat.  6  &  7  Vict, 
e.  37.,  intituled  "  An  Act  to  make  better  provision  for 
the  spiritual  care  of  populous  parishes,''  a  part  of  the 
parish  of  Bradford,  and  also  a  part  of  the  parish  of 
Halifax,  were  constituted  a  separate  district  for  spiritual 
purposes,  and  named  ^*  The  district  of  Queenshead.** 
The  order  in  council  ratifying  the  scheme  for  the  dis- 
trict of  Queejishead  was  published  in  the  London  Gazette 
of  the  5th  Juffust,  1845. 

The  district  so  formed  comprised  about  1300  acres 
of  the  township  of  Northowram,  and  about  one-fifth 
of  the  area  of  the  township  of  Clayton;  it  was 
constituted  for  spiritual  purposes  only,  and  not 
for  secular,  civil,  or  parochial  purposes;  and  in  set- 
ting out  the  boundaries  no  regard  was  had  to  the 
sanitary  requirements  of  the  district,  nor  were  arrange- 
ments made  in  respect  thereof;  and  the  boundaries^  so 
far  as  regards  such  matters  and  the  question  of  ratings 

I  2 
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1865.       and  the  division  and  severance  of  particular  estates  and 

The  QuBEK     portions  of  estates,  were  altogether  arbitrary,  and  the 

HatepayepB  of  ^^'^^'^  ^^d  occupiers  of  property  were  in  no  respect 

NoBTHowBAM  consultcd,  and  had  in  fact  no  part  or  voice  in  setting 

Clayton.      out  the  same. 

The  rates  for  the  relief  of  the  poor,  and  also  the  rates 
for  the  repair  of  the  highways  of  the  township,  had 
been  levied  upon  the  whole  of  the  township  including 
the  part  of  the  district  of  Queenshead^  and  the  owners 
and  ratepayers  within  the  limits  thereof  had  always 
exercised  their  right  of  voting  in  the  election  of  the 
churchwarden  and  the  overseers  of  the  poor  and  the 
Board  for  the  repair  of  the  highways  of  the  township. 

In  1862  the  inhabitants  of  Queenshead  assumed  the 
power  of  changing  and  altering  the  name,  and  sub- 
stituting for  it  the  name  of  Queensbury. 

On  the  10th  October^  1864,  in  pursuance  of  a  requi- 
sition in  writing  presented  to  the  churchwardens  of  the 
district  of  Queensbury  by  twenty  ratepayers  or  owners 
within  it,  a  meeting  of  the  owners  and  ratepayers  within 
that  district  was  held  for  the  purpose  of  adopting  Tlie 
Local  Oovemment  Act,  1858,  at  which  meeting  a  reso- 
lution was  passed  "  That  The  Local  Government  Act, 
1858,  be  adopted  in  the  ecclesiastical  district  of  QueenS' 
head  otherwise  Queensbury.^ 

Previous  to  the  holding  of  the  meeting  at  which  that 
resolution  was  passed  no  meeting  of  the  owners  and 
ratepayers  in  the  township  of  Northowram  or  the  town- 
ship of  Clayton  had  been  held  for  the  purpose  of 
adopting  The  Local  Oovemment  Act,  1858,  in  either 
township.  And  there  had  been  no  refusal  by  either 
township  to  adopt  the  Act  previous  to  the  passing  of 
the  resolution  by  the  owners  and  ratepayers  in  the 
ecclesiastical  district  of  Queensbury. 
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A  meetmg  of  the  owners  and  ratepayers  within  the       1865. 
tovBifthip  of  Clayton  was  duly  convened  for  the  16th    The  Qusn 
Otkber^  the  notice  for  the  same  having  been  given  uateplyers  of 
prior  to  the  notice  for  holding  the  meeting  of  the  owners  Nokthowbah 
sad  ratepayers  in  the  ecclesiastical  district  of  Qtfepii«tery»  -  Clattov. 
and  the  meeting  was  accordingly  held  on  the  15th 
(kUiber^  and  a  resolution  passed  adopting  the  Local 
Goyemment  Act^  1858^  for  the  whole  of  the  district  of 
the  fowDship  of  Clayton. 

A  meeting  of  the  owners  and  ratepayers  in  the  dis- 
trict of  that  part  of  the  township  of  Northowram  not 
ifldaded  within  the  boundaries  of  the  parliamentary 
and  municipal  borough  of  Halifax  was  duly  convened 
and  held  on  the  14th  November^  at  which  a  resolution 
was  passed  adopting  The  Local  Government  Act,  1868^ 
for  the  district  of  that  part  of  the  township  of  North' 
ovram  not  incladed  within  the  boundaries  of  the  borough 
of  Halifax,  and  notice  of  that  resolution  was  duly  given 
to  Sir  George  Grey.  Within  twenty-one  days  from  the 
passing  of  that  resolution  by  the  owners  and  ratepayers 
in  the  district  of  Queensbury  a  memorial  or  petition  of 
appeal  was  presented  to  the  Secretary  of  State  by  nume- 
rous owners  and  ratepayers  considerably  exceeding  one- 
twentieth  of  the  owners  and  ratepayers  in  the  township, 
praying  that  he  would  refuse  his  consent  to  the  eccle- 
siastical district  of  Queensbury  being  constituted  a 
district  under  The  Local  Government  Act,  1868,  or 
that,  at  all  events,  he  would  exclude  from  the  Local 
Government  Act  district  that  portion  of  the  township 
of  Clayton  which  was  included  within  that  ecclesiastical 
district    - 

On  the  10th,  November  a  memorial  from  the  rate- 
payers and  owners  of  property  in  the  township  of  North- 
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1865.       owram  was  presented  to  Sir  Oeorge  Grey  against  the 
The  QuiKH    'csol^tion  for  adopting  The  Local  Ooyernment  Act, 

Rateplemof  ^858,  in  the  ecclesiastical  district  of  QueenMbury. 

NoBTH<m»AM  The  objections  made  and  urged  on  behalf  of  the 
CuLTTOH.  owners  and  ratepayers  of  both  townships  were:  that 
the  ecclesiastical  district  of  Queevubury  was  formed  for 
the  purpose  of  the  risitation  of  the  sick  and  otber 
pastoral  duties :  that  it  was  not  a  place  hating  a  known 
or  defined  boundary  within  the  meaning  of  sect  12  (8.)  of 
The  Local  Government  Act,  1858,  and  that,  if  the  district 
was  a  place  having  a  known  or  defined  boundary  within 
the  meaning  of  that  Act,  the  proceedings  were  a  viola- 
tion of  the  14th  section  of  the  Act,  inasmuch  as  the 
townships  of  Narthowram  and  Clayton  had  not  refused 
to  adopt  the  Act,  and  no  determination  had  been  come  to 
by  one  of  Her  Majesty's  principal  Secretaries  of  State 
that  the  dbtrict  of  Queensbury  ought,  as  respects  the 
adoption  of  the  Act,  to  be  excluded  from  the  limits  of 
both  the  townships. 

The  afiSidavits,  on  shewing  cause,  stated  that  a  lai^e 
number  of  the  owners  of  property  and  ratepayers  within 
the  district  of  QuecMbury  presented  a  petition  to  the 
Secretary  of  State  against  the  adoption  of  the  Act  in 
the  whole  of  the  township  of  Clayton,  and  praying  to 
be  excluded  from  it,  and  against  the  vote  of  the  meet- 
ing in  that  township ;  and  afterwards  also  presented  a 
similar  petition  against  the  adoption  of  the  Act  within 
the  township  of  Narthowram^  and  against  the  validity  of 
the  vote  in  that  township  for  the  adoption  of  the  Act 
within  the  whole  of  that  township  except  so  much  as 
was  included  within  the  borough  of  Halifax ;  and  the 
owners  of  property  and  ratepayers  of  Ijbat  part  of  the 
township  of  Narthowram  included  in  the  district   of 
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Queauhary  also  presented  a  petition  of  appeal  to  the        1865. 
Secretary  of  State  against  the  vote  in  that  township.         The  Qubu^ 
The  Secretary  of  State,  after  inquiry,  made  the  orders  j^^^   ^* «,  of 
in  question.  Noetbowkah 


CULTTOV* 


Bmntl  {Mauk  mth  him)  shewed  cause.  The  orders 
of  the  Secretary  of  State  relating  to  the  adoption  of 
The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98., 
by  the  ecclesiastical  district  of  Queenshead  now  Queent^ 
hary  are  valid.  In  1846  it  was  formed  into  an  eccle- 
siastical district  with  metes  and  bounds  tmder  stat.  6  &  7 
yiet.  e.  37.  s.  9.,  and  became  a  new  parish  for  ecclesiastical 
purposes'  with  churchwardens,  by  whom,  in  pursuance 
of  sect  13  of  stat.  21  &  22  VicU  c.  98.,  the  meeting 
for  the  purpose  of  the  preceding  section  was  summoned. 
By  sect  12  the  Act  may  be  adopted : — (1.)  In  corporate 
boroughs.  (2.)  In  other  places  under  the  jurisdiction 
of  a  board  of  Improvement  CJommissioners.  ''  (3.)  In 
aU  other  places  having  a  known  or  defined  boundary,  by  ^ 
a  resolution  of  the  owners  and  ratepayers.''  And,  by 
sect  16  :—(l.)  Any  place  not  having  a  known  or  defined 
boundary  may  petition  the  Secretary  of  State  to  settle 
its  boundary  for  the  purposes  of  the  Act.  The  district 
of  Queensburtf  was  a  place  having  a  defined  boundary 
within  sect  12  (3.),  and  therefore  able,  as  such,  to  adopt 
the  Act  exclusively  for  itself:  it  was  known  who  were 
the  landowners  and  ratepayers  entitled  to  vote  at  the 
meeting  for  its  adoption.  The  term  ''other  places 
having  a  known  or  defined  boundary''  would  include  a 
parish,  township,  hamlet,  borough,  chase  or  forest,  and 
extra  parochial  places.  A  parish  is  ecclesiastical  in  its 
origin,  but  the  Legislature  have  laid  duties  of  a  secular 
character  upon  its  officers.     Sect.  14,  which  prohibits  a 
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1865.      1^^  P^'^^  included  within  a  larger  from  adopting  the 

The  QuEBH    ^^  unless  the  larger  has  refused  to  adopt  it  or  the 

RatepIVerB  of  Secretary  of  State  has  determined  that  the  less  place 

^^^TnT'^''  ought,  as  respects  the  adoption  of  the  Act.  to  be  cx- 

CI.ATT09.     eluded  from  the  limits  of  the  larger,  does  not  apply  to 

the  district  in  question ;  for  it  was  formed  by  taking 

portions  of  the  townships  of  Narihawram  and  Oayton, 

but  is  not  included  within  the  limits  of  either.     Sect.  16 

proyides  for  a  place  not  having  a  known  or  defined 

boundary.      [Lush  J.     If  this  district  had  petitioned 

the  Secretary  of  State  to  settle  its  boundary  for  the 

purposes  of  the  Act,  the  answer  would  have  been  that 

it  already  had   a  defined  boundary.]    (He  was  then 

stopped.) 

Kemplay  (Mellish  with  him),  in  support  of  the  rule. — 
First  The  district  of  Queensbury  is  not  a  place  "  having 
a  known  or  defined  boundary''  within  the  meaning  of 
Stat.  21  &  22  Vict  c.  98.  s.  12  (3.)  :  it  was  constituted 
under  stat.  6  &  7  Vict  e.  37.  s.  9.  a  separate  district 
for  spiritual  purposes  only,  and  remains  part,  of  the 
common  law  parish  out  of  which  it  was  taken.  [He 
referred  to  sects.  11  and  18.]  By  sect.  17  the  church- 
wardens chosen  for  it  are  to  *'  do  all  things  pertaining 
to  the  office  of  churchwarden  as  to  ecclesiastical  matters 
in  the  said  new  parish ;''  they  have  no  civil  powers.  In 
Reg.  T.  The  Overseen  of  Kingnmnford  (a)  it  was  held 
that  a  meeting  for  the  adoption  of  The  Parochial  Watch- 
ing and  Lighting  Act,  3  &  4  ^.  4  c.  90.,  in  an  ecclesias- 
tical district  formed  out  of  a  parish  under  stat.  1  &  2  ^  'k 
r.  88.,  was  improperly  convened  by  the  churchwardens 
of  the  district  church.  {Lush  J.  Stat.  8  &  4  ff .  4. 
in)  3E.fB.  688, 
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c  90.  could  be  adopted  only  by  a  parish,  or,  as  that        1395. 

word  ]8  interpreted  by  eect  77,  part  of  a  parish.]     In  "rhTooMiT 

%  V.  The  Archdeacon  of  Exeter,  H.  T.,  1863  (a),  it  ^^^^^^^ 

was  held  that,  inasmuch  as  a  district  parish  formed  Noethowkam 

^  and 

under  stats.  6  &  7  VieL  c.  87.  and  19  &  20  Vict.  c.  104.      Clattoh. 

remamed  part  of  the  common  law  parish  for  all  except 
ecclesiastical  purposes,  the  inhabitants  of  the  district 
parish  were  entitled  to  vote  at  the  election  of  church- 
wardens for  the  whole  parish.  The  Public  Health  Act, 
1848, 11  &  12  VicL  c.  68.,  might  be  put  in  force  on  the 
petition  of  not  less  than  one-tenth  **  of  the  inhabitants 
rated  to  the  relief  of  the  poor  of  any  city,  town,  borough, 
parish,  or  place  having  a  known  or  defined  boundary ;" 
sect.  8.  All  the  places  there  enumerated  are  under  civil 
jurisdiction :  the  inhabitants  of  Queensbury  district  are 
ratepayers  to  two  different  parishes.  [MeUor  J.  Sect.  8 
of  Stat.  11  &  12  Vict  c  68.  applies  to  extraparochial 
places.  Lush  J.  Stat.  21  &  22  Vict.  c.  98.  enlarges 
that  Act :  there  might  be  a  place  in  which  were  no 
persons  rated  to  the  reUef  of  the  poor ;  therefore  the 
Becond  Act,  sect.  12  (8.),  enacts  that  the  Act  may  be 
adopted  by  a  resolution  of  the  owners  as  well  as  rate- 
payers.] Under  sect.  16  of  stat.  21  &  22  Vict  c.  98.  it 
was  competent  to  the  Secretary  of  State  to  form  the 
district  of  Queensbvry  with  its  present  boundary  into  a 
district  for  the  purposes  of  the  Act ;  but  then  he  would 
have  had  to  exercise  a  judgment  as  to  the  proposed 
boundary. 

Secondly.    Sect  14  of  stat.  21  &  22  Vict.  c.  98.  has 

not  been  complied  with.     The  district  of  Queentbury 

coutains  parts  of  the  two  larger  townships  of  Norths 

owram  and  Clayton,  which  were  entitled  to  adopt  the 

(a)  1  New  Rep.  267. 
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1865.       Act^  and  no  meeting  of  the  owners  and  ratepayers  of 

The  QuEix    either  was  held  for  the  pnrpose  of  adopting  it  previously 

Bat6payep8of  ^  ^^^  adoption  of  it  by  the  district  of  Queensbury,  nor 

^^"]S<r*^"  had  there  been  a  refusal  by  either  to  adopt  the  Act,  nor 

Claitoh.     had  it  been  determined  by  the  Secretary  of  State  that 

the  district  of  Queensbury^  as  being  a  less  place  included 

within  a  greater,  ought,  as  respected  the  adoption  of  the 

Act,  to  be  excluded  firom  the  limits  of  the  townships  of 

Northowram  and  Clayton,     [ZtuA  J.    Neither  of  those 

townships  could  have  adopted  the  Act  so  as  to  indude 

the  district  in  question.] 

Mellok  J.  The  ailment  of  Mr.  Kemplay  goes  to 
shew  that  the  construction  of  stat.  21  &  22  Vict  e.  98. 
contended  for  on  the  other  side  is  right :  it,  in  truth,  is  a 
hypercritical  argument  on  words.  Whateyer  might  hare 
been  the  case  under  stat.  11  &  12  Vict  c.  68.  the  matter 
is  dear  under  stat.  21  &22  Viet  c.  98.,  sect  12  of  which 
says  that  the  Act  may  be  adopted  '^  (8.)  In  all  other 
places  having  a  known  or  defined  boundary,  by  a  resolution 
of  the  owners  and  ratepayers**  within  that  boundary. 
The  district  in  question  is  a  place  with  a  defined  boundary 
for  some  purposes,  although  those  purposes  are  ecde- 
siastical  only :  therefore  it  comes  within  the  third  dass 
of  places  mentioned  in  the  statute.  This  construction 
is  fortified  by  the  provisions  in  sect  18  for  summoning 
meetings  for  the  purpose  of  the  preceding  section  in 
places  having  known  and  defined  boundaries,  not  being 
corporate  boroughs  or  towns  under  improvement  Com- 
missioners— the  meeting  is  to  be  summoned  by  the 
churchwardens,  or  one  of  them,  or,  if  there  are  no 
churchwardens,  the  overseers,  or  one  of  them ;  or,  on 
failure  of  both  of  these  officers,  or  default  in  the  per- 
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formanoe  of  their  duty,  by  a  person  appointed  by  the       1865. 

Secretary  of  State.    Where  a  place  has  a  known  or    The  Quxeh 

defined  bonndary  for  any  public  purposes,  the  power  of  ^^  ^'ewof 

adopting  the  Act  exists,  unless  it  is  restrained  by  sect.  14.  No»TBowaA¥ 

and 
That  the  district  in  question  was  made  up  of  part  of     Clattov. 

two  lai^er  townships  might  have  been  urged  before  the 
Secretary  of  State,  on  the  occasion  of  the  memorial 
presented  to  him,  as  ground  for  his  refusing  to  sanction 
the  adoption  of  the  Act  in  it  The  Secretary  of  State,  after 
inqtdry,  has  adopted  the  district  in  question  with  a  bound- 
ary ahready  defined.  Mr.  Kemplay  admits  that  under 
sect.  16  he  might  have  settled  this  identical  boundaiyas 
the  boundary  of  a  new  district  The  Secretary  of  State 
^  exercised  his  discretion ;  therefore  this  rule  must 
be  discharged. 

Lush  J.  concurred. 

Rule  discharged,  with  costs. 


IN  THE  EXCHEQUER  CHAMBER. 

MoBQAN  against  The  Yale  oi*  Neath  Railway  Mtmday, 
Company. 

[Reported  vol.  5,  p.  786.] 


Lloyd  agaifiat  Guib?rt.  Mondw, 

[Reported  vol.  6,  pp.  100.  120.] 


Wilson  against  Rankin. 
[Repprted  vol.  6,  pp.  208.  2ia] 


November2Sih. 
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1865. 


Ihvem6er2Sth, 


The  Queen  against  Stbugnbll. 


Staae  plau§  ^^  "^'  ^  ®^  ®**^  ^  *  ^  ^*^'  ^-  ^-  ^*  "^"^  °^^  ^  lawful  for  any 
Havvnaw  P««on  "  to  haTe  op  keep  any  honse  op  othep  j>laco  of  public  peaort"  "  for 
keepina  house  ^®  pnblic  pepfopmance  of  rta^  plays"  without  legal  authority.  By 
^^pSuic  "®*^  ^^  eyepy  poPBon  who  fop  hire  shtJl  act  op  ppeeeut,  op  cause,  ^epmit, 
ptrfvrmance  ^^  B^er  to  be  acted  op  ppesented,  any  part  m  any  stage  play  in  any 
6  /?  Vict  '  V^^,  Qot  duly  licensed,  is  subject  to  a  penalty.  The  appeUants  hired  a 
c%8  88  2*  11  P^^^^  poom  top  the  public  pepfonnance  of  stase  plays  fop  six  consecutiTo 
nights :  the  Poom  was  not  licensed    Held,  that  they  did  not  "  have  or 

keep"  a  place  fop  the  pepfopmance  of  stage  plays  within  sect.  2,  but 

might  be  liable  under  sect  11. 

/^N  appeal  to  tlie  Quarter  Sessions  for  tlie  borough 
of  Grantham  against  a  conviction  of  Edmund 
Rosenthal  and  Marian  Taylor  by  two  justices  for  having 
and  keeping  a  certain  room  in  the  Exchange  HaU  in 
that  borough  for  the  public  performance  of  stage  plays 
without  authority  by  virtue  of  letters  patent  or  licence 
from  justices  of  the  peace  for  the  borough^  the  Recorder 
quashed  the  conviction  subject  to  a  case. 

The  appellants  were  convicted  for  having  and  keep- 
ing open  the  room  on  the  80th  January^  on  the  Ist 
Fdfruarg,  on  the  2nd  February^  and  on  the  8rd  Feh-^ 
ruaryt  and  adjudged  for  their  said  offence  on  each  of 
those  days  respectively  to  pay  four  several  sums  of 
2s.  6d.  to  be  applied  according  to  law^  and  to  pay  9s.  6d. 
for  costs:  and  if  not  paid  forthwith,  the  same  to  be 
levied  by  distress  and  sale  of  their  goods,  and  in  default 
of  sufficient  distress  the  defendants  to  be  imprisoned 
and  kept  to  hard  labour  for  three  calendar  months 
unless  the  said  sums  and  all  costs  and  charges  of  the 
distress  and  commitment  and  conveying  them  should 
be  sooner  paid. 
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The  appellants,  in  January^  1865,  hired  a  large  public        1865. 
room  within  the  borough  of  Grantham,  known  as  the    The  Qu»k 
Exchange  Hall,  for  the  performance  therein  of  stage    Sfbuojikll 
plays.    They  paid  to  the  Secretary  of  the  Exchange 
Ball  7/.  for  the  use  of  the  room  for  six  consecutive 
nights  commencing  on  the  80th  January.     The  room 
was  not  duly  licensed  for  the  performance  of   stage 
plays  by  yirtue  of  letters  patent  or  license  from  justices 
of  the  peace  of  the  borough  or  otherwise. 

The  appellants  caused  to  be  issued  and  pubUshed 
pkj  bills  announcing  that  on  the  nights  mentioned  in 
the  order  certain  stage  plays  would  be  performed,  that 
IB  to  say,  on  the  80th  January,  "The  Bohemian  Girl" 
and  **  Prince  Amabel  \"  on  the  1st  February,  '*  II  Trova- 
tore''  and  «'Ixion;''  on  the  2nd  February,  "Lurline*' 
and  ''Izion;''  on  the  Srd  FAruary,  ''Lucia  di  Lam- 
mcrmoor^  and  "  Ixion ;"  and  those  stage  plays  were 
publicly  performed  by  the  appellants  and  other  persons 
on  the  days  mentioned  in  the  order. 

The  appellant  Marian  Taylor  received  at  the  door  of 
the  entrance  of  the  public  room  money  from  the  public 
who  attended  to  witness  the  stage  plays  publicly  per- 
formed. 

On  the  part  of  the  respondent  it  was  argued  that 
the  appellants  had  or  kept  a  house  or  other  place  of 
public  resort  for  the  public  performance  of  stage  plays 
without  authority  by  virtue  of  letters  patent  or  without 
license  within  sect.  2  of  stat.  6  &  7  Viet.  c.  68. 

On  the  part  of  the  appellants  it  was  ai^ed  that  the 
owners  of  the  Exchange  Hall  and  not  the  appellants 
were  the  persons  who  had  or  kept  a  house  or  pther 
place  of  public  resort  for  the  public  performance  of 
Btage  plays  without  authority  or  license  within  that 


) 


Strugnbll. 
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1865.        enactment;  and  Davys,  appt^  DougUut  reapt  (a),  was 
The  QuEXH    cited,  and  sections  7  and  11  of  the  Act  relied  on. 

The  Recorder,  entertaining  doubts  whether  the  facts 
proved  constituted  a  having  and  keeping  within  sect.  2 
of  stat.  6  &  7  Ftct.  c  68.,  quashed  the  conviction. 

J.  W.  Mellor,  for  the  appellants.— By  stat.  6  &  7 
VicL  e.  68.  s.  2.»  ^^  except  as  aforesaid,  it  shall  not  be 
lawful  for  any  person  to  have  or  keep  any  house  or 
other  place  of  public  resort^'  '^  for  the  public  perform- 
ance of  stage  plays,"  without  authority  by  virtue  of 
letters  patent  or  without  license  from  the  Lord  Cham- 
berlain or  from  justices  of  the  peace;  and  the  per- 
son offending  forfeits  a  sum  not  exceeding  20L  for  every 
day  on  which  the  house  or  place  is  kept  open  by  him  for 
that  purpose  ?dthout  legal  authority.  The  words  "  have 
or  keep''  refer  to  a  person  who  has  such  a  permanent 
interest  or  absolute  controul  of  the  premises  as  enables 
him  to  exclude  others.  The  license  is  given  in  respect 
of  the  building.  Sect.  6,  which  gives  jurisdiction  to 
justices  to  grant  licenses,  requires  the  application  to  be 
countersigned  by  two  justices  for  the  division  within 
which  the  property  proposed  to  be  licensed  is  situate, 
and  requires  the  justices  to  hold  a  special  Session  "  for 
granting  licenses  to  houses  for  the  performance  of  stage 
plays.'*  [He  also  referred  to  sects.  8,  9.]  By  sect  7  no 
license  is  to  be  granted  to  any  person  ''except  the 
actual  and  responsible  manager  for  the  time  being  of 
the  theatre  in  respect  of  which  the  license  shall  be 
granted."  In  the  present  case  that  person  is  the.  secre* 
tary  of  the  Exchange  Ball:  if  he  is  not  to  be  looked 
on  as  the  responsible  manager  he  might,  without 
(a)  A3.iN.  180. 
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obtaining  a  lioense,  let  the  Hall  from  time  to  time       1866. 

for  the  performance  of  stage  plays  and  not  incur  any    The  Qubm 

penalty.    The  performance  of  stage  plays  in  unlicensed    g„„Q„,^, 

bouses  or  rooms  is  provided  for  by  sect.  11 ;  it  enacts^ 

"Tbat  every  person  who  for  hire  shall  act  or  present^ 

or  canse^  permit^  or  suffer  to  be  acted  or  presented,  any 

part  in  any  stage  play,  in  any  place  not  being  a  patent 

theatre  or  duly  licensed  as  a  theatre/^  shall  forfeit  a 

sam  not  exceeding  102.  for  every  day  on  which  he  shall 

so  offend.     [He  also  referred  to  sect.  16  and  stat  25 

G.  2.  c.  86.  *.  8.] 

MeUish  and  Cave,  for  the  respondent. — ^The  persons  who 
hire  a  house  or  room  and  cause  stage  plays  to  be  acted 
in  it  have  or  keep  it  for  the  public  performance  of  stage 
plays  within  the  meaning  of  sect  2  of  stat.  6  &  7  VieL 
e.  6&  By  sect.  7  the  license  is  to  be  granted,  not  to  the 
lessee,  but  to  the  actual  and  responsible  manager^  and  he 
must  be  the  person  carrying  on  the  business  of  acting 
stage  plays  in  the  house  or  room.  [Lush  J.  Suppose 
two  persons  hired  a  house  for  acting  stage  plays,  one  from 
three  o'clock  to  five,  and  the  other  from  seven  o'clock  to 
eight,  to  which  should  the  license  be  granted?]  The 
licensee  is  the  person  who  selects  the  plays  to  be 
acted.  [Lush  J.  I  should  say  he  is  the  person 
responsible  for  what  is  done  in  the  house.  A  private 
room  cannot  be  licensed.  Sect  7  speaks  of  the  manager 
of  the  house,  not  of  the  plays  acted  in  it]  The  sec- 
retary of  the  Exchange  Hall  had  no  power  to  admit  or 
exclude  persons  during  the  performances:  that  is  the 
test  of  having  or  keeping  a  house  or  other  place  for  the 
public  performance  of  stage  plays.     [They  cited  Reff.  v. 


128  MICHAELMAS  VACATION. 

1865.       Stannard  (a),  Beg.  v.  Peirson  (b),  Shutt  v.  Lewis  (c)  ] 
The  QuKHi    ^®c*'  11  subjects  to  a  penalty  any  person  who  either 
Steugjikll.    *^*^'  ®'  employs  or  lets  out  other  persons  to  act,  any 
part  in  any  stage  play. 

Mellob  J.  We  are  of  opinion  that  the  judgment  of 
the  learned  Recorder  was  right,  and  that  the  conviction 
by  the  justices  was  based  upon  an  erroneous  construction 
of  sect.  2  of  Stat.  6  &  7  Vict.  c.  68.  It  would  indeed  be 
unfortunate  if  there  were  no  section  in  the  Act  which 
would  prevent  persons  in  the  position  of  the  appellants 
acting  anything  immoral  or  against  good  manners,  and 
subject  them  to  the  jurisdiction  of  the  justices ;  but  that 
is  abundantly  provided  for  by  sect  11,  which  applies  to 
persons  who  hire  unlicensed  rooms  for  a  short  time,  and 
act  or  cause  to  be  acted  therein  stage  plays.  Suppose  the 
appellants,  having  hired  this  room  for  acting  certain  plays, 
let  it  to  other  persons  for  acting  something  different 
The  secretary  of  the  Exchange  HaU  might  interfere 
and  prevent  that  being  done.  The  appellants  were  only 
acting  in  this  room  with  the  permission  of  the  owners ; 
and  sect.  11  being  applicable  to  them  there  is  no 
reason  for  bringing  them  within  sect.  2,  which  refers  to 
the  person  who  is  the  actual  and  responsible  manager 
of  the  theatre,  and,  as  such,  has  entire  controul  over 
and  a  permanent  interest  in  it ;  for  by  sect.  7  the  license 
is  to  be  granted  to  him,  and  he  is  to  become  bound  in 
a  penal  sum  not  exceeding  5002.  for  the  due  observance 
of  the  rules  regulating  the  theatre,  and  for  breach 
of  those  rules  or  any  of  the  provisions  of  the  Act 

(a)  1  Leigh  #  Cav€  C.  C.  349.  (A)  2  U,  Saym,  1197. 

(c)  6  Eap,  128. 
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Lush  J.  The  scheme  of  8tat.  6  &  7  Vict  <;.  68.  is  to  1865. 
nuuntain  a  control  over  theatrical  entertainments  and  the  The  Qunx 
acting  of  stage  plays  ;  and  for  this  purpose^  by  sect.  7,  stkugviu. 
the  pUces  where  they  are  performed  require  a  license, 
and  by  sect.  2  the  owner  is  liable  to  a  penalty  if  the  place 
is  not  licensed;  also,  by  sect.  11,  a  penalty  is  imposed 
on  erery  person  who  performs  or  causes  to  be  performed 
any  play  in  an  unlicensed  Bouse.  The  appellants  who 
were  convicted  were  not  tenants  or  owners  of  this  room ; 
they  had  no  permanent  interest  in  or  control  over  it,  but 
only  paid  so  much  for  the  use  of  it  for  six  nights  for  per- 
forming stage  plays  by  themselves  or  persons  in  their 
employment  They  acted  or  caused  stage  plays  to  be  acted 
in  an  unlicensed  room ;  and  against  that  sect.  11  is  direc- 
ted. When  I  find  a  separate  section  pointing  to  persons 
in  that  position  I  must  suppose  that  sect.  2,  which  uses 
different  language,  was  intended  to  apply  to  other  and 
different  persons.  It  would  be  straining  language  to 
aay  that  a  person  who  hires  a  room  for  six  evening 
entertainments  has  or  keeps  it  for  the  public  perform- 
ance of  stage  plays;  and  this  view  is  confirmed  by 
reference  to  sect.  7,  according  to  which  no  license  is 
to  be  granted,  except  to  the  actual  and  responsible 
manager  for  the  time  being  of  the  theatre.  When  the 
person  who  has  the  control  over  the  house  has  a  license, 
he  can  employ  or  allow  any  other  person  to  act  stage 
pUys  in  it.  The  license  is  in  respect  of  the  house, 
not  of  the  individual,  and  it  could  not  be  intended  that 
it  should  be  granted  to  a  person  who  has  merely  the 
lue  of  the  house  for  particular  performances  on  a  few 
evenings. 

Order  of  Sessions  confirmed  (a), 

(a)  8e«  IjfbH  y.  Knowlet.  SB.  4^  8.56^;  AflOnned  on  appeal,  6  Id.  751. 
VOU  Vll.  K  B.   &  S. 
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Tuesi 


28th. 


Devise, 
Adjoining 
houses. 
Easement, 
Use  ofjpump. 


IN  THE  EXCHEQUER  CHAMBER. 

PoLDEN  against  Bastard. 

Devise  as  follows : — "  To  my  nephew  W.  P,  I  give  the  house  I  now 
live  in,  with  the  outhouse  and  garden  and  orchard,  in  mj  own  occupation, 
to  him  and  his  heirs  and  assigns  for  ever.  I  give  to  my  niece  C.  P.  the 
house  and  outhouse  and  garden  as  now  in  the  occupation  of  T,  A.,  to  her 
and  her  heirs  and  assigns  for  ever."  The  house  in  the  occupation  of 
the  devisor  had  a  pump  belonging  to  it,  which  T.  A.^  who  had  occupied 
the  other  house  as  yeany  tenant  of  the  devisor  for  two  years,  had  been 
accustomed  to  go  to  and  draw  water  from,  with  her  knowledge.  Held, 
affirming  the  judgment  of  the  Queen's  Bench,  that  the  right  to  the  use 
of  the  pump  was  not  an  easement^  and  did  not  pass  to  C.  F. 

^HE  defendant  having  appealed  against  the  decision  of 

the  Queen's  Bench^  vol.  4^  p.  258^  the  case  was  heard 

before  Erlb  C.  J.,  Pollock  C.  B.,  Willes,  Byi.es  and 

Keating  JJ.^  and  Bramwell^  CnANNELLand  PigottBB. 


Kay  {Kingdon  with  him). — There  are  two  questions 
in  this  case.  First.  The  construction  of  the  will  of 
Rachel  Polden  Bonnel  Second.  Whether  the  right  to 
take  water  from  the  pump  of  the  plaintiff  is  an  ease- 
ment. 

First  In  order  to  construe  rightly  a  will  the  Court 
should,  as  far  as  possible,  place  itself  in  the  position  of  the 
testator,  and  it  is  a  rule  that  no  word  ought  to  be  rejected 
unless  it  is  impossible  to  give  it  any  meaning.  The 
premises  are  given  "  as  now  in  the  occupation  of  T.  A." 
If  the  yard  had  not  been  within  the  curtilage  the  words 
"  as  then  enjoyed  by  him''  would  have  passed  it,  and  a 
fortiori  they  will  pass  a  right  to  go  across  the  yard; 
Bodenham  v.  Pritchard  (a) ;  and  so  would  ''the  house  I 
live  in  and  garden  /'  Doe  d.  Clements  v.  CoOins  (*)•  A 
(a)  lB.fC.  360.  (4)  2  T.  B.  4«8. 
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cellar  within  the  boundary  of  one  house  will  pass  under        1865. 
tke  devise  of  another  with  which  it  had  been  occupied       p^][iii 
by  the  words  *'  all  my  freehold  messuage  wherein  he  now      ^^'j^^^ 
lira;''  IVess  V.  Parker  (a). 

Second.  This  is  an  easement  which  passes  as  appur- 
tenant to  a  house  without  any  words  of  reference.  It 
has  indeed  been  laid  down  as  a  rule  that  this  only 
applies  to  easements  which  are  in  their  nature  con- 
tmnoQs  and  apparent,  such  as  drains  or  easements  of 
necessity;  Gale  an  Easements,  8rd  ed.,  pp.  76,  77 ;  but 
that  mle  has  been  qualified,  and  it  only  applies  to  such 
easements  as  are  apparent ;  Staple  y.  Haydon  (&),  P^er 
Y.  Carter  (c).  [Bramwett  B.  That  last  case  is  no 
anthority.]  It  has  been  doubted,  but  is  confirmed  by 
Ewttrt  y.  Cochrane  {d)  and  HaU  v.  Lund  (e). 

The  Solicitor  General  {II.  T.  Cole  with  him),  who 
appeared  for  the  plaintiff,  was  not  called  on. 

Eble  C.  J.  The  judgment  of  the  Queen's  Bench 
must  be  affirmed. 

The  testatrix,  Rachel  Polden  Bonnet,  was  in  possession 
of  these  two  tenements,  and  she  devised  them  to  two 
separate  devisees,  and  it  appears  that  for  a  few  years 
before  the  devise  of  the  occupant  one  of  them  was 
luxmstomed  to  go  on  the  other  and  take  water  from  a 
pnmp  ther&  The  devise  is  in  fee  of  ''  the  house,  and 
outhouse  and  garden  as  now  in  the  occupation  of  T.  AP 
Under  this  the  defendant  claims  to  be  owner  of*  a  domi- 
nant tenement,  and,  as  such,  having  a  right  to  go  on  the 

(a)  2  Bwg,  456.  (i)  6  Mod.  1. 

(c)  1  it  #  ^.  916.  (d)  4  Mot^.  117. 

*   (0  \B,^a  676. 

K   2 


132  EXCH.  CH.  MICHAELMAS  VACATION. 

1865.  servient  tenement  and  take  water  from  the  pump.  Do 
p^j^^jjj  the  words  I  have  read,  **  as  now  in  the  oocapation  of 
^   ^*  T.  A,/'  make  one  of  these  houses  a  dominant  and  the 

J5A1TABD. 

other  a  servient  tenement,  and  give  the  devisee  of  the 
one  a  right  to  go  to  the  pump  of  the  other  and  take 
water  ?  I  think  they  do  not  The  words  in  a  will  *' With 
all  the  ways  belonging  thereto/'  or, ''  As  the  premises  are 
now  enjoyed  by  him/'  are  words  of  general  description, 
and  the  Judges,  in  interpreting  them,  have  sometimes 
held  that  things  like  this  will  pass.  But  our  judgment 
must  be  on  the  particular  words  of  this  wilL  Here 
is  a  special  description  of  the  premises,  which  I 
think  does  not  carry  with  it  this  easement.  A  dis- 
tinction exists  between  such  easements  as  a  right 
of  way,  which  may  be  used  from  time  to  time,  and 
may  be  apparent  or  not,  and  easements  of  necessity  or 
continuous  easements.  The  judgments  in  the  House 
of  Lords  and  in  the  Exchequer  which  have  been  cited 
recognise  that  a  grant  of  an  easement  used  of  necessity, 
or  continuously,  as  a  drain,  will  pass  under  these  words. 
But  a  distinction  is  drawn  between  such  easements  as 
those  and  such  as  are  used  from  time  to  time  only, 
and  the  easement  m  question  clearly  belongs  to  the 
latter.  The  way  from  one  of  these  premises  to  the 
other  for  the  purpose  of  drawing  water  firom  the 
puinp  would  only  be  used  when  the  party  liked  to  use 
it.  The  judgment  of  the  Court  below  is  founded  on  that 
distinction  between  the  two  classes  of  easements,  and  on 
that  my  judgment  proceeds. 

I  could  not  follow  Mr.  Kay  in  his  argument  on  the 
case  of  Bodenham  v.  Pritchari  (a)  where  a  devise  of  a 
mansipn   house  and  buildings  theireto  belonging  ^'as 
(a)  1  5.  #  C.  360.  ■ 
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then  enjoyed  by  him''  passed  an  adjoining  estate.  There        1866. 
are  no  such  words  in  this  case.    Ascertain  to  what 


FoLDn 


lands  the  words  apply^  and  then  the  judgment  follows.  ▼• 

Here  is  only  a  question  of  easement^  and  on  that  point 
our  judgment  is  as  I  have  stated. 

The  rest  of  the  Court  concurred. 

Judgment  affirmed. 


MEMORANDUM. 

In  this  Vacation^ 

Henry  Hopley  White,  Esq.,  of  the  Middle  Temple,  the 
Honorable  Anthony  John  Ashley^  of  the  Inner  Temple, 
Henry  William  Crippe,  Esq.,  of  the  Middle  Temple,  John 
Rebert  Davison,  Esq.,  of  the  Middle  Temple,  and  William 
George  Granville  Venablee  Vernon  Harcourt,  Esq.,  of 
the  Inner  Temple,  were  appointed  of  Her  Majesty's 
Counsel. 
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REGULJE   GENEBALES. 

Pursuant  to  Jet  28  Viet.  cap.  45. 


MICHAELMAS    VACATION,   1866. 


Whereas  by  an  Act  passed  in  the  Session  of  Parliament  held  in  the 
28th  year  of  the  reign  of  Her  Miyesty,  c.  45,  entitled  ''An  Act  to  pro- 
Tide  for  the  collection  by  means  of  stamps  of  fees  payable  in  the  snperior 
Courts  of  law  at  Westminster ,  and  in  the  offices  belonging  thereto/'  it  is 
provided  by  the  third  section  thereof  that  the  Commissioners  of  Her 
Majesty's  Treasniy,  with  the  concurrence  of  the  Lord  Chief  Justices 
and  of  the  Lord  Chief  Baron,  may  from  time  to  time  make  such  rules 
as  seem  fit  for  regulating  the  use  of  the  stamps  under  this  Act^  and 
particularly  for  prescribing  the  application  thereof  to  documents  from 
time  to  time  in  use  or  required  to  be  used  for  the  purposes  of  such 
stamps,  and  for  insuring  the  proper  cancellation  of  adhesiTO  stamps 
and  keeping  account  of  such  stamps ;  now  we,  being  two  of  the  Lords 
Commissioners  of  Her  Miyesty's  Treasury,  with  the  concurrence  of  the 
Lord  Chief  Justices  and  of  the  Lord  Chief  Baron,  do  hereby  order  and 
direct  that  the  following  rules  be  observed  in  respect  to  stamps  used  in 
the  superior  Courts  of  common  law,  and  in  the  several  offices  connected 
therewith;  the  Crown  Office,  Queen's  Bench;  the  Office  of  Registration 
of  Certificates,  &c,  of  Acknowledgments  of  Deeds  of  Married  Women, 
Court  of  Common  Pleas ;  the  Office  of  Registrar  of  Judgments,  &c.. 
Common  Pleas;  the  Queen's  Bench  Remembrancer's  Office,  Court  of 
Exchequer;  and  in  the  Judges'  Chambers;  to  take  effisct  on  and  after 
tfie  Ist  day  oi  January,  1866. 

1.  The  stamps  to  be  used  for  collecting  the  fees  payable  in  the  seTeral 
offices  in  the  Courts  of  Common  Law  at  Westminster^  and  in  the  Judges' 
Chambers,  by  virtue  of  the  above  Act,  shall,  subject  to  the  provisions 
of  the  seventh  and  eighth  of  these  rules,  be  stamped  or  affixed  at  the 
expense  of  the  parties  liable  to  pay  such  fees  on  or  to  the  vellum,  parch- 
ment,, or  paper  on  which  the  proceedings,  in  respect  whereof  such  fees 
are  payable,  are.  written  or  printed,  or  which  may  be  otherwise  used  in 
reference  to  such  proceedings. 

2.  Where  any  of  such  fees  are  payable  in  respect  of  any  matter  or 
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timg  to  be  done  by  any  officer  or  in  any  office  of  the  aaid  Courts,  or  at         1865. 
the  Judges*  Chambers,  and  it  shall  not  have  been  customary  to  use  any 


wntten  or  pnnted  document  or  paper  m  reference  to  such  matter  or     ^rovtm 
*v       1.  ,  ,,  ,  ,         -.     ,    ,  t-.      Gkhebalm. 

ttang  whemm  the  stamp  could  be  stamped  or  affixed,  the  party  or  his 

attorney  requiring  such  matter  or  thing  to  be  done,  or  permitted  to  be 

done,  shall  make  application  for  the  same  by  a  precipe  or  short  note  in 

mitiiig  or  prints  and  a  stamp  denoting  the  amount  of  the  fee  so  payable 

shall  be  stamped  or  affixed  to  such  praecipe  or  note. 

3.  All  adhesire  stamps  affixed  to  any  paper  or  document  presented  to 
or  kept  in  the  possession  of  any  of  the  officers  of  the  said  Courts,  or  of 
the  de^  to  the  Judges,  shall,  before  the  act  is  done  or  permitted  to  be 
done,  in  respect  of  which  the  fee  denoted  by  such  stamp  is  payable,  be 
eflectnally  cancelled  by  some  officer  of  the  said  Courts,  or  by  one  of  the 
said  deibi  to  the  Judges,  by  obliterating  the  same  by  means  of  a  hand- 
stamp  and  printing  ink,  shewing  the  date  of  the  cancellation,  and  no 
socfa  docnment  shall  be  filed  or  delivered  out  until  the  stamp  thereon 
dull  have  been  cancelled  or  de&ced  in  manner  aforesaid. 

i  That  when  any  summons,  order,  or  other  document  has  been  issued 
hj  mistake,  and  the  stamp  thereon  has  been  cancelled  without  having 
been  legitimately  used,  the  master,  associate,  or  other  proper  officer  of 
the  department  to  which  the  fee  is  payable,  or  the  Judges'  clerk,  shall 
certify  that  such  stamps  are  fit  subjects  for  allowance,  and  it  shall  be 
competent  to  the  Board  of  Inland  Berenue,  upon  the  presentation  of 
sndi  certificate,  to  allow  the  amount  thereof. 

5.  That  distributors  of  stamps,  and  all  persons  licensed  to  sell  stamps 
in  England  and  Wales,  shall  be  permitted  to  sell  the  stamps  above 
nfeoed  to,  and  that  an  office  be  provided  in  or  attached  to  the  Judges' 
Chambers  for  the  sale  of  stamps. 

6.  The  several  officers  of  the  said  Courts,  and  the  derics  to  the  several 
Judges  shall,  on  or  before  the  dOth  day  of  April  in  each  year,  make  out 
tn  account  of  all  stamps  cancelled  in  their  respective  offices,  specifying 
the  nnmber  of  each  denomination,  and  shall  render  such  account  to  the 
lords  Commissioners  of  Her  Miyesty^s  Treasury,  and  the  first  of  such 
"ttonnts  shall  be  for  the  three  months  ended  dlst  March,  1866,  and  the 
second  of  such  accounts  for  the  year  ended  dlst  March,  1867,  and  so 
forth. 

7.  And  ve  do  hereby  order  and  direct  that  the  stamps  to  be  used  for 
collecting  the  fees,  payable  in  the  pffices  of  the  sereral  Masters  of  the 
Courts  of  Common  Law,  shall  be  stamped  or  affixed,  at  the  expense  of 
the  parties  liable  to  pay  such  fees,  on  the  several  documents  mentioned 
in  the  second  column  of  the  sulgoined  table. 

Fees  taken  in  the  offices  of  the  Masters  of         Stamps  to  be  affixed  upon 

the  Courts  of  Queen's  Bench,  Common 

Pleas,  and  Exchequer,  in  respect  of 
^veiywrit Prsccipe. 
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Bkgula 
osvsraiis. 


Evtry  appe«r»ne« 


Filing  erexy  document    . 

Amending  any  proceeding 

Every  rule 

'Every  judgment 

Taxing  bill  of  coats 

Beferencea  to,  or  ezaminationa  by  Maa- 

tets 
Payment  of  money  into  Court 
Every  certificate Certificate. 


Appeannce  piece,  which  ahaH 
be  of  linen  paper  of  the 
same  aiae  and  ahi^  aa 
the  parchment  appearance 
pieces  heretofore  used. 

Document  filed. 

Order  to  amend. 

Rule. 

Entry  in  Maater^a  book. 

Bill  taxed. 

Certificate,  eTamination,  or 
report* 

Entry  in  Master's  book. 


Office  copy. 
pKBcipe  or  note  filed. 
Affidavit,  &c 
Bail  piece. 


Office  copiee  of  documents 

Searches         ...... 

Every  affidavit  or  affirmation 
Allowance  and  justification  of  bail,  taking 

special  bail  as  Commissioners 
Filing  affidavit,  and  enrolling  articles  of    Entry  in  Master's  book. 

derfcship 
Every  re-admission  of  an  attorney  .        .    Bule  for  re-admisaion. 

8.  And  we  do  further  order  and  direct  that  a  book  or  books  be  kept 
in  the  offices  of  the  Associates  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  in  which  book  or  books  shall  be  entered  the 
names  of  the  several  causes,  against  which  shall  be  placed  adhesive 
stamps  of  the  value  required  during  the  different  stages,  and  it  shall  be 
the  duty  of  the  associate,  or  of  such  one  of  his  clerks  as  he  shall  direct 
to  do  it,  to  cancel  such  stamps  in  the  manner  hereinbefore  provided 
immediately  after  they  are  placed  on  such  books. 

Giren  under  our  hands  at  the  Treasury  Chambers,  Wkii4haU,  this 
fifteenth  day  of  December,  1866. 

Sussell, 

E.  H,  KnatchbuU  Hvgeeeen. 

We  do  hereby  signify  our  concurrence  in  the  before  mentioned  rale* 
and  regulations. 

A.  E.  CocuBXJBir, 

Lcrd  Chief  Justice  of  the  Court  of  Queen's  Bench« 
W.  Eblh, 

Lord  Chief  Justice  of  the  Court  of  Common  Pleasi 
FftBD.  Pollock, 

Lord  Chief  Baron  of  the  Court  of  Exchequer. 
\Uh  Dfctmher,  1866. 
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CASES  1866. 

ABOUED  AND  DETERMINED 

IH 

THE  QUEEN'S  BENCH, 

Qt 

HILAET    T\EEM, 

XXIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBURN  C.  J.         I  ShEE  J. 

Mellor  J.  Lush  J* 


Page  and  another  against  Defries  and  another,  ^^^y*  ^,. 

•^  Jantuay  lota* 

^  I.  The  defendants  sent  a  baige  under  the  manaoement  of  their  lAabiUty  of 
%btemuui  to  a  wharf  for  the  purpose  of  being  loaded;  he  was  unable  master  for  act 
to  get  up  to  it  in  consequence  of  a  barge  belongins  to  the  plaintiff  of  servant 
lying  is  the  wsj  without  any  one  in  charge  of  it ;  the  foreman  of  the 
vfasrf  told  him  to  shore  the  other  barge  away  as  it  had  no  business  there, 
tod  to  bring  his  alongside ;  he  then  moved  thepla  in  tiffs'  barge  from  the 
vharf,  and  made  it  fiutto  a  pile  in  the  river.  Wnen  the  tide  went  down 
the  pUdntifib*  barge  settltsd  upon  a  projection  in  the  bed  of  the  river, 
ud  vas  injured :   held,  that  the  defendants  were  responsible,  as  the 
lighterman,  in  doing  the  act  complained  of,  was  acting  as  their  servant. 
2.  Lamb  v.  Lady  Elizabeth  Palk,  9  C  #  P.  621,  overruled. 

^pHIS  was  an  action  brought  to  recover  damages  for 
injury  done  .to  a  barge  of  the  plaintiffs  by  reason 
of  the  allied  carelessness  and  negligence  of  the  defend* 
anta'  servant. 
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1866.  The  defendants  pleaded  not  guilty^  and  a  denial  that 

P^Q,        the  person  alleged  to  be  the  servant  of  defendants  was 
Dsmss.     ^^  ^^^  ^™^  ^^  committing  the  acts  complained  of  acting 
as  their  servant 

Issue. 

On  the  trial,  before  Blackburn  J.,  at  the  Sittings  at 
GuUdhaU  after  Michaelmas  Term^  1865,  it  appeared  that 
the  defendants,  who  were  wharfingers  and  lightermen  at 
Wapping,  sent  a  barge  under  the  management  of  one  of 
their  lightermen  to  New  Inn  Wharfs  Batcliffe,  on  the 
river  Thames,  for  the  purpose  of  receiving  a  load  of 
mill  stones  from  that  wharf.  The  wharf  was  so  situated 
that  barges  could  get  up  to  it  to  receive  their  loads  only 
at  certain  states  of  the  tide.  When  the  defendants' 
lighterman  arrived  at  the  wharf  he  was  unable  to  get 
up  to  it  in  consequence  of  the  plaintiffs'  barge  lying  in 
the  way  without  any  one  in  charge  of  it.  He  waited 
off  until  the  next  morning,  when  the  foreman  of  the 
wharf  told  him  to  shove  the  other  bai^e  away  as  it  had 
no  business  there,  and  to  bring  his  alongside  :  he  then 
untied  the  other  barge  from  a  ring  on  the  wharf  to 
which  it  was  fastened,  and  made  it  fast  to  a  pile  a  little 
farther  out  in  the  river,  and  so  left  it.  When  the  tide 
went  down  the  plaintiffs'  barge  settled  upon  a  projection 
in  the  bed  of  the  river,  and  was  injured. 

It  was  contended  for  the  defendants  that  when  their 
lighterman  removed  the  plaintiffs'  barge  he  was  not 
acting  as  their  servant,  but  under  the  authority  of  the 
foreman  of  the  owners  of  the  wharf,  and  therefore  they 
were  not  liable ;  and  Lamb  v.  Lady  Elizabeth  Palh  {a) 
was  cited. 

The  learned  Judge  ruled  in  opposition  to  that  case ; 
and  a  verdict  was  given  for  the  plaintiffs,  damages  40/. 

(a)  9  C.  .j-  P.  629. 
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'  Segmour  now  moved  for  a  rule  nisi  for  a  new        1866. 
trial  on  the  ground  of  misdirection. — In  Lamb  v.  Lady        pj^^, 
Ehzabdk  Palk  (a)  the  plaintiflf's  van  was  unloading  at      p^/i,,. 
tbe  back  entrance  of  his  premises,  and  his  gig  standing 
behind  it,  when  the  defendant's  coachman  with  a  car- 
riage and  pair  of  horses  came  up  from  a  mews  into 
the  street,  and  the  carriage,  being  unable  to  pass  the 
van  for  want  of  room,  was  obstructed  for  five  minutes; 
the  defendant's  coachman  then  got  off  his  box  and  took 
hold  of  the  head  of  the  horse  in  the  van,  in  order  to 
remoye  the  van ;  this  caused  the  van  to  move,  and  a  pack- 
ing case,  which  a  person  was  taking  from  the  van,  fell 
down  on  the  shafts  of  the  plaintiff's  gig  and  broke 
them :  it  was  held  by  Gumey  B.,  after  consulting  the 
other  Barons  of  the  Exchequer,  that  the  defendant  was 
not  responsible  for  the  damage  done,  as  the  coachman 
^as  not  acting  in  the  employ  of  the  defendant  at  the 
time  the  matter  occurred.     This  case  is  cited  in  Manley 
Smith  on  Master  and  Servant^  p.  193,  2nd  ed.,  and  Addison 
«»  TorU,  2nd  ed.,  pp.  324-5.   [Blackburn  J.  At  the  trial 
1  thought  Lamb  v.  Lady  Elizabeth  Palk  (a)  was  not  law, 
orwasmisreported.   Mellor  J.   That  case  is  in  point,  but 
u  not  law,    Blackburn  J-  My  own  strong  opinion  being 
confirmed  by  my  learned  brothers,  the  rule  must  be 
refused.] 

^cr  Curiam.     (Blackburn,  Mellor  and  Lush  JJ.) 

Rule  refused, 
(a)  9  C.  #  p.  629. 
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Tuesday,-)  FosTEB  agaiust  DoDD  and  another. 

AprU  24th. 

Stat.  20  &  21  Vict,  c,  81.  «.  23.  empowera  the  Queen  in  council,  npon 
Burial  Act.  ^^®  representation  of  a  Secretary  of  State,  "  from  time  to  time  to  order 
20  ^  21  Viet,  8uch  acts  to  be  done  by  or  under  the  directions  of  the  churchwardens 
c.  81.  8.  23.  ^^  ^^^^  other  persons  as  may  have  the  care  of  any  vaults  or  places  of 
Place  of  burial,  burial,  for  preventing  them  from  becoming  danfferous  or  injurious  to  the 
RepresetUation  P^^^c  health ;"  and.  such  churchwardens  or  other  posons  shall  do  all 
of  Secretary  ^^^  ordered,  and  the  expenses  incurred  shall  ^  be  paid  out  of  the  poor 
of  State,  ^^^  ^^  ^^  parish,  provided  that  no  representation  shall  be  made  until 

Crimng  of  ^^^  ^^1^  notice  of  the  intention  to  make  it  shall  have  been  given  to  the 

notice,  churchwardens  or  other  persons  having  the  care  of  the  vaults  or  places 

Order  in  ^^  burial.    From  1679,  when  the  land  in  question  was  waste  ground, 

council,  ^^  governors  of  Bridewell  Hospital  held   it  under  leases    granted 

22  Vid.  Ct  1.      ^^  ^^^  ^  *^®   by  *be   freenolder,  the  last  of  whi<A  expired  at 
g^  1^  Lady  Day  1844;   and  until  Lady  Day  1855  they  continued  as  tenants 

Order  of  from  year  to  year.    Burinff  the  continuance  of  the  leases  a  portion 

Secretary  of       ^^  ^^  1^°<^  ^^  ^^^  ^^  ^^  ^"^  instance  as  a  burial  ground  for 
State  on  ^^e  inmates  of  Bridewell  Hospital  who  died  there,  and  afterwards  ooca- 

church-  sionally  for  other  persons,  some  inhabitants  and  others  not  inhabitants 

wardens,  ^^  ^®  precinct  of  Bridewell,  and  burials  had,  as  far  back  as  living 

memory  went,  been  conducted  according  to  the  forms  and  ceremonies 
and  discipline  of  the  Church  of  England  ;  but  there  is  no  record  among 
the  archives  of  the  diocese  of  London  that  the  land  had  ever  been  con* 
secrated.  During  the  leases  a  strip  on  the  east  side  of  the  land  was 
fenced  off  from  the  rest  by  a  wooden  paling,  for  which  in  1828  was 
substituted  a  wall  and  iron  paling ;  but  in  the  leases  the  whole  was 
-  «  described  as  burial  ground.  No  burial  had  taken  place  in  the  land  since 
1844.  In  1854  an  order  in  council  was  made,  under  stat.  15  &  16  Vict, 
*  c,  85.,  that  burials  "  in  the  precinct  of  Bridewell "  should  be  discontinued. 
In  1857,  the  freeholder  demised  the  land  to  S.  for  ninety-nine  years, 
and  in  1859  S.  demised  it  to  the  plaintiff  for  fifty  years.  On  the  23id 
July,  1859,  the  Secretary  of  State,  under  stat.  20  &  21  Vict.  c.  81., 
issued  a  notice  of  his  intention  to  represent  to  the  Queen  in  council  that, 
for  the  purpose  of  preventing  the  burial  ground  of  "  the  precinct  of  Bride- 
well, Blackfriare,**  (b^r  which  name  the  land  in  question  was  known) 
from  becoming  or  continuing  dangerous  or  iiy'urious  to  the  public  health, 
an  order  shoiUd  be  issued  for  the  adoption  of  certain  measures  therein 
specified.  The  notice  was  addressed  to  "  the  person  or  persons  having 
the  care  of  the  burial  ground  of  the  precinct  of  Bridewell,  Blackfriare, 
and  was  delivered  to  the  beadle  of  the  precinct,  but  within  two  or  three 
days  reached  the  plaintiff.  On  the  12tn  August  an  oider  was  made  by 
the  Queen  in  council  which  recited  a  representation  of  the  Secretazy 
of  State  stating  his  opinion  that  for  the  purpose  of  preventing  the  place 
of  burial  from  becoming  or  continuing  dangerous  or  injurious  to  the 
public  health  an  order  should  be  made  for  the  adoption  oi  the  measures 
specified,  and  proceeded  to  order  the  adoption  of  those  measures. 
The  order  not  being  complied  with,  the  Secretary  of  State,  in  pursuance 
of  the  power  given  by  stat.  22  Vict,  c,  \.  8.  1.,  directed  the  church- 
wardens of  St,  Bride,  in  which  parish  the  burial  ground  was  situate, 
to  do  the  acts  in  the  order  mentioned,  which  they  accordingly  did.  In 
an  action  of  trespass  against  them :  Held, 

1.  That  stat.  20  &  21  Vict.  c.  81.  ^.  23.  applied  only  to  those  places 
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of  borul  which  were  oonoecrated  or  vested  in  tniiteea  for  parpoMS  of         1866. 

burial  or  irhicli  were  in  the  care  of  persons  as  places  of  burial  at  the   ' 

lime  the  Act  passed;  and  therefore  VomB. 

2.  That  the  order  of  the  Secretary  of  State  made  under  stat  22  Viet,  ^ 

e.  1.  s.  1.  vas  ioTalid,  and  did  not  protect  the  defendants.  Dodd 

a  That  the  notice  of  the  Secretary  of  State  under  stat.  20  &  21  Vict, 
e,  81.  $.  23.  was  sofficientlj  "  giren"  to  the  plaintiff. 

4.  That  the  representation  by  the  Secretary  of  State  recited  in  the 
Older  of  council  of  the  12th  Avgust,  stating  his  opinion,  was  sufficient 
grooDd  for  the  order. 

5.  That  this  Court  could  not  review  the  representation  of  the  Secretary 
of  State  or  the  order  in  council,  for  the  purpose  of  seeing  whether  the 
nosnres  specified  went  beyond  the  protection  of  the  pubhc  health. 

T*HIS  action  was  brought  for  trespasses  on  land  of  the 
plaintiff,  situate  in  the  city  of  London,  by  entering 
thereon  and  breaking  open  gates  and  doors  Belonging 
to  the  walls  and  fences  of  the  land,  and  by  destroying 
the  locks  and  fiastenings  of  the  gates  and  doors,  and  by 
subverting  the  soil  of  the  land  and  pulling  down  and 
destroying  a  wall  and  building  standing  thereon  and 
canying  away  the  materials,  and  by  building  another 
wall  across  the  land  and  putting  on  other  locks  and 
fastenings  to  the  gates  and  doors,  and  by  locking  and 
fastening  the  same,  and  ejecting  and  expelling  the 
phiintiff  and  keeping  and  continuing  him  so  ejected  and 
.  eipelled  from  the  possession  of  the  land. 

There  was  a  second  count  for  the  wrongful  conversion 
of  bricks,  mortar,  lime,  timber,  rubbish  and  building 
materials  belonging  to  the  plaintiff^. 

Pleas.  First.  To  the  first  count.  Not  guilty,  "  By 
public  statutes  7  Jac.  1.  c.  5.,  21  Jac.  1,  c.  12.  s.  8." 
Second.  To  the  second  count,  payment  of  16/.  intoCourt. 

Issue  on  the  first  plea  and  replication  to  the  second, 
that  the  16i  paid  into  Court  was  not  enough. 

On  the  trial  at  the  Sittings  after  Trinity  Term,  1860, 
»t  the  Guildhatt,  before  Cockburn  C.  J.,  a  verdict  was 
taken  by  consent  for  the  plaintiff",  subject  to  the  fol- 
^ng  special  case. 
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1866.  The  defendants  were  the  churchwardens  of  the  parish 

YoBTKR       ^^  '^^'  Bride,  and  while  they  were  such  did  the  acts 
dJ^d.        complained  of. 

The  land  of  the  plaintiff  is  situate  within  that  pariah 
and  not  within  Bridewell  Precinct.  King  Edward  the 
6th,  by  charter,  gave  the  Palace  of  Bridewell,  with  its 
precinct,  to  the  dty  of  London  as  a  house  for  the  com* 
mittal  and  correction  of  vagabonds,  strumpets  and  other 
idle  persons. 

From  1679  until  Lady  Day,  1844,  the  mayor  and 
commonalty  and  citizens  of  the  city  of  London,  gover- 
nors of  Bridewell  Hospital,  held  the  land  under  leases 
granted  to  them  from  time  to  time  by  the  freeholder 
for  the  time  being,  namely.  Earl  De  la  Warr,  and 
his  ancestors  or  predecessors,  for  the  successive  terms 
of  forty-one  years,  forty-one  years,  forty -one  years, 
twenty-one  years  and  twenty-one  years,  at  the  an- 
nual rent  of  85/.  The  first  of  these  leases  was 
granted  in  1679  and  the  last  of  them  in  1823.  In 
the  first  the  land  was  described  as  ''  All  that  piece  or 
parcel  of  ground  then  lying  waste  on  the  west  side  of 
the  said  hospital  of  Bridewell,  and  parcel  of  the  jointure 
of  the  Countess  of  Dorsett,  and  parcel  of  the  demesne 
lands  of  the  manor  of  Dorsett  Court  alias  Samle  Courts" 
and  in  each  of  the  subsequent  leases  the  land  was 
described  as  all  that  piece  or  parcel  of  ground  now  in 
the  occupation  of  the  governors  of  the  hospital  and  used 
as  a  burial  place  and  also  as  parcel  of  the  demesne  lands 
of  Dorset  Court  alias  SavUe  Court;  and  in  the  last 
two  of  the  leases  a  plan  of  the  land  is  drawn  in  the 
margin  and  referred  to ;  in  the  last  of  those  two  leases 
the  words  ''the  burial  ground''  are  written  on  the 
plan,  and  in  all  the  leases  except  the  first  there  was 


\ 
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a  reservation  to  the  lessor  of  the  use  and  benefit  of  the        1866. 


great  drain  or  sewer  lying  under  or  running  through  Fosrn 
the  land  and  running  out  and  emptying  itself  into  the  j)^bd. 
river  Thames,  with  liberty  to  make  and  continue  any 
small  drains  into  the  great  drain,  and  the  habendum  in 
BQch  leases  except  the  first  was  to  the  following  effect, 
that  is  to  say,  in  the  second  and  third  : — To  hold  to  the 
gOTemors  for  the  use  and  benefit  of  the  hospital ;  in  the 
fourth,  '*Upon  trust  nevertheless,  and  to  and  for  the 
use  and  relief  of  the  poor  persons  harboured  and  kept 
in  the  said  hospital  of  Bridewell/'  and  in  the  last ''  for 
the  use,  nevertheless,  of  the  poor  persons  harboured  and 
kept  in  the  said  hospital  of  BridewelL*'  The  second  and 
succeeding  leases  contained  a  covenant  to  surrender  at 
the  end  of  the  term ;  also  a  covenant  not  to  build  on  the 
premises  demised,  or  any  part  thereof;  also  a  covenant 
to  pay  the  rent  and  taxes,  with  a  power  of  re-entry  for 
nonpayment  of  rent ;  and  the  last  of  such  leases  con- 
tained a  covenant  not  to  give,  grant,  mortgage,  transfer, 
assign,  let,  set  or  otherwise  part  with  and  dispose  of  the 
indenture  of  lease,  or  the  term  or  the  premises  thereby 
demised,  or  any  of  them,  or  any  part  thereof,  or  permit 
or  suffer  the  same  to  be  transferred,  assigned,  let,  set, 
seized,  taken  or  otherwise  disposed  of  to  or  by  any 


person  or  persons,  body  or  bodies,  officer  or  officers. 


without  the  licence  and  consent  of  the  lessor. 
^  The  last  of  these  leases  expired  at  Lady  Day,  1844 

5rom  that  time  until  Lady  Day,  1855,  the  governors 
continued  to  hold  the  land  under  the  freeholder  as 
tenants  from  year  to  year.  At  Lady  Day,  1855,  the 
tenancy  expired  pursuant  to  a  notice  to  quit  given  by 
the  governors  of  the  hospital  to  their  landlord,  the  then 
Earl  De  la  Warr,  and  they  then  delivered  up  possession 
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1866.  of  the  land  to  him.  On  that  occasion  the  solicitor  of 
FosTBa  the  governors  sent  the  key  of  the  iron  gate  after  men- 
DoDD.  tioned  to  the  solicitors  of  their  landlord^  accompanied  by 
a  letter  in  these  words: — ** Lincoln's  Inn,  March  24th, 
1855.  Dear  Sirs.  Bridewell  Burial  Grounds.  I  beg 
to  send  you  the  key  of  the  above  burial  ground,  and 
will  thank  you  to  acknowledge  the  receipt  of  it  by  the 
bearer.  I  am,  yours  truly,  Robert  Slater.  To  Messrs. 
Lightfoot  Sf  Co."^ 

A  model  and  ground  plan  accompanied  and  formed 
part  of  the  case. 

Many  years  ago,  during  the  continuance  of  the  leases, 
the  governors  of  Bridewell  Hospital  added  a  piece  of 
their  own  ground  coloured  yellow^  which  as  far  back  as 
living  memory  went  had  been  separated  from  the  part 
coloured  green  by  a  fence.  This  fence,  up  to  about  the 
year  1828  consisted  of  a  wooden  paling  with  an  en- 
trance wicket  gate  from  the  part  coloured  yellow  into 
the  part  coloured  green  between  the  centre  and  north 
end  of  the  fence,  and  since  that  time  of  a  dwarf  wall 
and  iron  railings  in  the  same  line  with  a  gate  and  iron 
steps,  which  gate  the  governors  of  Bridewell  Hospital 
used  to  keep  locked,  and  they  covered  all  the  ground 
marked  yellow  with  gravel,  and  it  continued  so  gravelled 
until  and  at  the  time  of  the  granting  of  the  lease  to  the 
plaintiff  after  mentioned,  and  until  and  at  the  time  of 
the  acts  complained  of. . 

The  governors  of  Bridewell  Hospital  hiLd  always  pro- 
vided a  chapel  as  part  of  the  buildings  of  the  hospital, 
and  a  chaplain,  being  an  ordained  clergyman  of  the 
Church  of  England^  who  resided  within  the  precinct, 
and  during  the  whole  time  that  the  land  was  under 
lease  to  the  governors  of  Bridewell  Hospital  down  to 
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Lidy  Day,  1844^  that  part  of  the  land  coloured  green        1866. 

was  used  in  the  first  instance  as  a  bnrial  ground  for  the       FotTsa 

inmates  of  Bridewell  Hospital  who  died  there^  being        ^J^^ 

rognes  and  vagabonds  and  other  persons  of  indifferent 

character^  and  afterwards  occasionally  for  other  persons, 

some  inhabitants  and   others  not  inhabitants   of  the 

precinct,  as  well  as  for  the  inmates  of  the  hospital ;  and 

burials  in  the  ground  coloured  green  had,  so  far  back  as 

liring  memory  went,  been  conducted  according  to  the 

forms,  ceremonies  and  discipline  of  the    Church   of 

England,  and  it  did  not  appear  that  they  were  at  any 

time  conducted  in  any  other  manner,  but  there  was  no 

Kcori  among  the  archives  of  the  diocese  of  London, 

in  which  the  land  lies,  that  the  land  had  ever  been 

consecrated- 

About  fifty  years  ago  the  existing  chapel  was  built 
on  one  side  of  the  quadrangle  of  Bridewell  Hospital. 

The  burial  of  persons  in  that  part  of  the  land  coloured 
green  had,  as  far  back  as  living  memory  went,  been  as  fol- 
lows. The  burial  service  of  the  Church  oiEjigland  was  first 
performed  by  the  chaplain  or  other  ordained  clergyman 
of  the  Church  of  England  in  the  chapel  of  the  hospital ; 
the  body  of  the  dead  was  then  carried  thence  into  the 
qnadrangle,  and  thence  through  the  gateway  in  the  wall 
of  the  hospital,  and  since  the  substitution  of  the  dwarf 
wall  and  iron  railings  for  the  wooden  fence,  into  and 
dong  that  part  of  the  land  coloured  yellow  to  the  gate* 
^ay  and  steps,  and  thence  into  that  part  of  the  land 
coloured  green  where  the  body  was  buried. 

No  burial  had  taken  place  in  any  part  of  the  land 
coloured  green  since  1844  There  was  no  direct  evidence 
that  any  burials  ever  took  place  in  the  part  of  the  land 
coloured  yellow,  and  none  had  taken  place  there  within 

VOL.  VII.  JL  B.   &  «. 
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1866.       the  time  of  living  memory;  and  within  that  time  it  had 
Fobteb"^  ^^  ^®®^  ®°'y  ^  ^^  airing  ground  for  the  inmates  of 
DopD        *^®  hospital  and  for  drying  their  linen.     It  was  partly 
paved  and  partly  gravelled.     It  was  included  within  the 
dimensions  of  the  land  demised  by  the  several  leases, 
and  an  aged  witness  remembered  to  have  seen  about 
the  year  1816  or  1817  the  gravedigger  digging  towards 
the  north  end  of  this  part  what  appeared  to  the  witness 
to  be  a  grave  six  or  seven  feet  deep^  but  he  never  saw  a 
burial  anywhere  in  the  land.  Another  witness  remembered 
to  have  seen  three,  and  he  thought,  but  was  not  certain^ 
five  grave  stones  on  that  part  of  the  land.     They  lay 
fiat  on  the  ground  and  appeared  to  be  old,  and  the 
witness  did  not  recollect  that  there  were  any  inscrip- 
tions on  them,  but  he  thought  he  had  a  slight  recollec- 
tion of  some   letters  being  on  one  corner  of    them. 
This  was  from  about  1848  to  some  time  before  the 
plaintiff  took  possession  in  1859.     In  excavating   the 
ground  of  this  part  of  the  land  for  the  foundations  of  a 
boundary  wall  upon  the  eastern  side  of  the  land  after 
the  entry  of  the  defendants  upon  the  land,  about  half  a 
bushel  of  the  remains  of  human  and  animal  bones  were 
found,  which  were  removed  by  the  persons  who  found 
them  and  buried  by  them  in  a  tomb  in  the  part  coloured 
green,  pointed  out  to  them  for  that  purpose  by  a  person 
who  had  been  the  gravedigger  employed  by  the  hospital 
of  Bridewell  and  who  saw  them  before  they  were   so 
buried,  but  the  ground  in  which  they  were  found  was 
not  maiden  earth  but  ground  which  is  frequently  met 
with  in  the  city  of  London  aud  is   known   as   made 
ground,  that  is,  ground  which  is  composed  of  all  sorts  of 
mixed  materials  and  in  which  human  and  animal  bones 
of  a  similar  character  are  usually  found.     No  remains 
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of  coffins  were  on  this  occasion  found  in  the  ground.    A        1866. 
saw  pit  about  five  feet  deep  at  the  deepest  part  was       Fostee 
also  in  part  dug  about  the  same  time  at  about  the        jy^^^ 
middle  of  the  part  coloured  yellowi   and  no   human 
remains  were  found  there. 

There  was  an  old  burial  ground  belonging  to  the 
hospital  situate  within  the  precinct  which  was  formerlj 
used  as  a  place  of  sepulture,  but  buildings  were  erected 
upon  it  more  than  fifty  years  ago  which  entirely 
covered  it 

From  Lady  Day,  1855,  until  the  granting  of  a  lease 
to  Mr.  Soward,  no  part  of  the  land  was  used  for  any 
purpose,  nor  had  the  part  coloured  green,  since  the 
granting  of  that  lease  until  the  entry  of  the  defendants, 
been  used  for  any  other  purpose  than  that  of  the  deposit 
therein  of  building  materials  and  the  old  materials  of 
adjoining  houses  pulled  down  by  Mr.  Soward. 

On  the  1st  December^  1857,  the  freeholder,  the 
present  Earl  De  la  fVarr,  by  lease  under  seal  demised 
the  land  together  with  several  houses  and  premises  near 
thereto  to  Mr.  Soward  for  ninety-nine  years  from 
Michaelmas  Day,  1857. 

On  the  9th  June,  1859,  Mr.  Soward  by  lease  under 
seal  demised  the  land  and  other  premises  to  the  plaintiff 
for  the  term  of  fifty  years  from  Midsummer,  1859. 

Before  granting  the  lease  Mr.  Soward  pulled  down 
some  of  the  houses  adjoining  the  land  and  put  the 
materials,  consisting  of  bricks,  timber,  lime,  stone  and 
mbbish,  on  that  part  of  the  land  coloured  green.  He 
also  made  an  opening  in  the  western  wall  and  put  and 
&ed  gates  therein,  and  this  was  the  only  entrance  to 
the;;iand. 

The  plaintiff  on  the  execution  of  the  lease  entered 
h  2 
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1866.        upon  and  took  possession  of  the  land^  and  removed  the 

Foster       ifon  railings  and  a  portion  of  the  upper  part  of  the 

DoDP.        dwarf  wall^  and  dug  a  trench  and  commenced  building 

a  boundary  wall  in  it  before  the  entry  of  the  defendants. 

The  plaintiff  kept  the  old  materials  where  they  had 

been  placed,  and  brought  further  materials  of  a  like 

description^  and  also  some  new  timber,  bricks  and  lime 

on  the  part  of  the  land  coloured  green,  for  the  purpose 

of  spreading  the  old   mortar,  bricks,  stone,  lime  and 

rubbish  over  that  part  of  the  land  coloured  green^  and 

levelling  and  making  a  hard  surface  over  the  same,  and 

for  the  purpose  of  using  the  timber,  bricks  and  lime  in 

the  erection  of  a  workshop  or  shed  on  that  part  of  the 

land  coloured  yeUow. 

On  the  29th  March,  1854,  an  order  in  council  was 
made,  which,  after  reciting  stat.  15  &  16  Vict  c.  85.  *.  2. 
and  an  order  made  under  The  Nuisances  Removal 
Diseases  Prevention  Act,  1848,  directing  the  provisions 
of  that  Act  for  the  prevention  of  epidemic,  endemic  and 
contagious  diseases  to  be  put  in  force  throughout  the 
whole  of  Great  Britain,  and  a  representation  of  the 
Secretary  of  State  for  the  Home  Department  that  for  the 
protection  of  public  health  burials  should  be  discontinued 
in  certain  places  therein  specified,  and  an  order  in  council, 
dated  18th  jPeiruaiy,  ordering  that  the  same  be  taken  into 
consideration  on  the  10th  March,  proceeded  to  order  that 
burials  be  discontinued  '4n  the  undermentioned  parishes 
and  places  from  and  after  the  8th  April  next  (except  as 
therein  otherwise  directed),  viz. :  &c. 

"  St.  Bride* Sf  Fleet  Street.  Burials  in  the  churchyard^ 
in  the  vaults  under  the  church,  and  in  the  pauper 
burial  ground  of  Si.  Bride's,  and  in  the  precinct  of 
Bridetoell,  to  be  wholly  discontinued.'* 


DOOD. 
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7%e  pauper  burial  ground  forms  no  part  of  the  land,  1866. 
which  is  not  in  the  precinct  of  Bridewell,  but  has  been  Fostwi 
known  for  many  years  as  the  burial  ground  of  the 
precinct  of  BrideweU. 

On  the  2Srd  July,  1859,  the  Secretary  of  State  for 
the  Home  Department  caused  to  be  delivered  to  the 
beadle  of  the  precinct  of  Bridewell  (who  delivered  it 
to  the  chapelwarden  of  the  precinct,  but  neither  of 
>ach  deliveries  was  made  upon  the  land)  a  notice,  in 
compliance  with  the  provisions  of  stat.  20  &  21  Vict 
€•  81.,  of  his  intention  to  represent  to  the  Queen  in 
cottncil  that  for  the  purpose  of  preventing  "  the  burial 
ground  of  the  precinct  of  Bridewell,  Blackfriars/'  from 
becoming  or  continuing  dangerous  or  injurious  to  the 
public  healthy  an  order  should  be  issued  for  the  adoption 
of  certain  measures  therein  specified. 

The  notice  was  addressed  to  **  The  person  or  persons 
having  the  care  of  the  burial  ground  of  the  precinct  of 
BriJetoeB,  Blackfriars.'' 

Neither  the  land  nor  the  precinct  of  Bridewell  is  in 
B^^friars,  which  is  part  of  Farringdon  Within. 
Thc7  are  in  the  ward  of  Farringdon  Without,  but  the 
precinct  of  BrideweU  is  commonly  known  as  the  precinct 
^Bridetoell,  Blackfriars. 

Within  two  or  three  days  after  the  28rd  July,  l659, 
tod  more  than  ten  days  before  the  making  of  the  repre- 
sentation after  mentioned,  Mr.  Prideaux,  who  acted 
merely  as  solicitor  of  certain  individuals  residing  in 
BrideweU  Precinct,  caused  the  notice  to  be  delivered  to 
Hr.  Ftddey,  the  solicitor  of  the  plaintiff^  but  who  had 
no  authority  from  the  plaintiff  to  receive  that  notice  for 
him,  and  Mr.  Fiddey  afterwards^  and  m  ithiu  two  or  three 
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1866.  days  after  the  23rd  July^  1859,  and  more  than  ten  days 
Foster  before  the  making  of  the  representation  after  mentioned, 
PoDA.  delivered  the  same  to  the  plaintiff  who  then  had  and 
received  the  notice^  and  instructed  Mr.  Fiddey  to  act  as 
his  solicitor  in  the  matter^  but  the  notice  was  never  per- 
sonally served  upon  the  plaintiff  unless  the  facts  men- 
tioned amounted  to  such  personal  service.  Mr.  Prideaux 
was  not  directed  or  authorized  by  the  Secretary  of  State 
or  by  any  person  on  his  behalf  so  to  transmit  the  same 
unless  the  facts  mentioned  amount  to  such  direction  or 
authority^  and  no  other  notice  had  been  given  to  the 
plaintiff  of  an  intention  on  the  part  of  the  Secretary  of 
State^  to  make  to  Her  Majesty  in  council  any  such 
representation  as  that  referred  to  in  the  written  notice. 

On  the  12th  August,  1859>  an  order  was  made  by  the 
Queen  in  council^  which^  after  reciting  stat  20  &  21 
VieL  c,  81.  8.  2S,,  proceeded^  *' And  whereas  the  Right 
Honourable  Sir  George  C,  Lewis,  Baronet^  one  of  Her 
JMajesty^s  principal  Secretaries  of  State,  after  ten 
days  previous  notice  of  his  intention  to  make  such 
representation  had  been  duly  given  to  the  person  or 
persons  having  the  care  of  the  places  of  burial  herein- 
after mentioned,  has  made  a  representation  stating  that 
he  was  of  opinion  that  for  the  purpose  of  preventing  the 
said  places  of  burial  from  becoming  or  continuing  dan- 
gerous or  injurious  to  the  public  health  an  order  shall 
be  made  for  the  adoption  of  the  measures  hereinafter 
set  forth  in  respect  of  the  same.  Now  therefore  Her 
Majesty,  by  and  with  the  advice  of  her  Privy  Council, 
is  pleased  to  order,  and  it  is  hereby  ordered,  that  the 
churchwardens  or  such  other  person  or  persons  as  may 
have  the  care  of  the  undermentioned  places  of  burial 
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ttid  yatilts,  do  adopt  or  cause  to  be  adopted  the  follow-  1866. 
ing  measures  in  respect  of  such  places  of  burial  and  T^m 
vaults,  namely :—  D^^^^ 

^'  1.  That  the  whole  of  the  rubbish,  building  materials, 
&c,  which  have  been  deposited  on  the  burial  ground 
of  the  precinct  of  BrideweUy  Blackfriars,  be  completely 
removed  under  suitable  supervision,  care  being  taken 
not  to  disturb  or  damage  the  head  and  foot  stones  or 
tombs. 

"  2.  That  the  whole  surface  of  the  ground  be  levelled, 
with  the  exception  of  tombs  and  gravestones,  and  be 
covered  with  a  layer  of  fresh  earth  of  the  thickness  of 
at  least  a  foot. 

''8.  That  the  surface  be  sown  with  grass  seed,  and 
that  the  vegetation  be  maintained  in  a  proper  state,  and 
the  surface  be  never  disturbed." 

*'The  Burial  Ground  of  the 
Precinct  of  BrideweU, 
Blackfriars:' 

On  the  16th  August,  1859,  the  order  in  council  was 
published  in  the  London  GazeUe. 

The  works  required  to  be  done  by  the  order  in  council 
could  not  have  been  properly  performed  at  a  less  cost  to 
the  plaintiff  than  the  sum  of  250/.,  and  no  provision  was 
made  for  the  payment  to  him  of  that  sum,  or  any  part 
thereof,  unless  the  provision  in  sect  23  of  stat.  20  &  21 
VicL  €.  81.  were  applicable  to  the  case.  None  of  the 
works  were  done  or  commenced  before  or  on  the  6th 
September,  1859,  when  Mr.  P.  H.  Holland  made  the 
report  after  mentioned,  and  a  reasonable  time  had  not 
then  elapsed  for  the  doing  and  performiug  of  the  works, 
but  a  reasonable  time  had  then  elapsed  for  commencing 
and  proceeding  with  the  works. 
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1866.  On  the  2nd  September,  1859^  a  letter  having  been 

YoBTESL  addressed  to  the  Secretaiy  erf  State  on  behalf  of  persons 
2^J^^  interested^  stating  that  the  BrideweU  Precinct  Burial 
Ground  stiU  remained  in  the  same  state^  the  under  Sec- 
retary for  the  Home  Department  directed  a  govomment 
'  inspector  to  inspect  the  burial  ground  and  report  pur* 

suant  to  sect  1  of  stat.  22  Vict.  e.  1. 

On  the  6th  September  the  inspector  made  his  yeport 
that  nothing  appeared  to  have  been  done  to  remove  the 
building  materials^  oc  to  level  the  ground,  or  to  cover 
the  surface  with  fresh  soil  or  to  sow  grass  seed  as  directed 
by  the  order^  and  that  its  general  appearance  was  very 
disorderly. 

On  the  15th  September,  1859^  the  Secretary  of  State 
directed  to  the  churchwardens  of  the  parish  of  St.  Bride 
the  following  notice : — 

*'  To  the  churchwardens  of  the  parish  of  St  Bride  in 
the  city  of  London.  Whereas  it  appears  to  me  the  Bight 
Hon.  Sir  Geo.  C.  Lewts^  Bart.,  one  of  Her  Majesty's 
principal  Secretaries  of  State,  on  the  representation  of 
Philip  Henry  Holland,  Esq.,  a  person  authorized  by  me 
to  inspect  the  BridewM  Precinct  Burial  Ground,  in  the 
parish  of  St.  Bride,  in  the  city  of  London,  in  relation  to 
which  an  order  in  council  has  been  issued  under  sect.  23 
of"  Stat.  20  &  21  Vict.  c.  81.,  ''that  certain  acts  which 
by  such  order  in  council  are  ordered  to  be  done  by  or 
under  the  direction  of  persons  other  than  the  church- 
wardens having  the  care  of  such  burial  ground  have 
not  been  done  and  performed  within  a  reasonable  time 
and  according  ta  the  intent  of  such  order  in  council. 
Now  I  do  hereby,  by  this  writing  under  my  hand, 
authorize  and  direct  you  the  churchwardens  of  the  parish 
of  St.  Bride,  in  the  city  of  London,  in  which  the  said 
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burial  gronnd  is  sitiiate^  forthwith  to  do  or  complete  the        1866. 
acts  in  the  Had  order  mentioned,  or  such  of  them  as       Tonrnm 
remain  undone.    Giren  nnder  my  hand  at  tfhUehaU,       j^^^ 
the  15th  day  of  September,  1869. 

"  G.  a  Lewis.'' 

On  the  16th  September  this  orAet  was  delivered  to 
the  defendants. 

On  the  5th  October,  1859,  the  defendants,  as 
churchwardens  of  the  parish  of  St,  Bride,  caused  to 
be  deliyered  to  the  Earl  De  la  JVarr,  Mr.  Soward  and 
the  plaintiff,  a  letter  or  notice,  which,  after  reciting  the 
order  in  council  dated  the  12th  Angtist,  and  the  order 
of  the  Secretary  of  State  dated  the  15th  Septem- 
her,  gare  them  notice  ''to  remove  and  take  away 
from  the  buna]  ground  all  the  rubUah,  materials  and 
other  things  now  lying  or  being  thereon  or  therein 
which  belong  to  you  respectively  and  are  not  part  of 
and  appurtenant  to  the  burial  ground,  within  fourteen 
days  from  the  date  hereof,  and  that  in  default  of  your 
80  doing  we  shall  cause  tise  said  rublNsh,  materials 
and  other  things  to  be  sold,  and  that,  after  deducting  and 
paying  the  expenses  of  such  sale  firom  and  out  of  the 
proceeds  thereof,  we  shall  be  ready  to  pay  the  residue  of 
SQch  proceeds,  if  any,  to  you  or  such  of  you  as  shall 
citablish  a  right  thereto,  or  to  part  thereof,  by  such 
proob  as  our  counsel  in  the  law  may  deem  satisfactory. 
And  we  also  give  you  notice  that  after  the  expiration  of 
Ae  laid  period  of  fourteen  days  we  shall  proceed  to 
csose  the  said  order  in  coimcil  to  be  carried  into  effect.'^ 

Neither  the  Earl  De  la  Warr,  nor  Mr.  Sowcard^  nor 
the  plaintiff,  nor  any  person  on  his  or  their  behalf,  per- 
formed any  of  the  acts  or  works  required  to  be  done  by 
the  orders  and  report  or  either  of  them. 
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1866.  On  the  24th  October^  1859,  the  defendants,  being  such 

Yovt^B.  churchwardens,  did,  in  consequence  of  those  orders,  cause 
DoDD  ^^  ^^^^  ^  ^^  entered  as  complained  of  by  the  plaintiff, 
and  committed  the  alleged  trespasses. 

The  Court  was  at  liberty  to  draw  any  inference  of  fact 
from  the  facts  stated  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover  upon  the  first  count 
of  the  declaration  in  respect  of  any  part,  and  if  any 
which  part,  of  the  alleged  acts  of  trespass.  If  the  Court 
should  be  of  opinion  that  he  was  so  entitled  then  judg- 
ment was  to  be  entered  for  the  plaintiff  on  that  count 
accordingly,  with  such  damages  as  should  be  determined 
by  an  arbitrator.  Such  arbitrator  to  decide  whether 
any  and  what  further  sum  should  be  paid  to  the 
plaintiff  under  the  second  count  beyond  the  sum  paid 
into  Court. 

Stat.  20  &  21  VicL  c.  81.  s.  23.  ''  It  shall  be  lawful 
for  Her  Majesty,  upon  the  representation  of  one  of  Her 
Majesty's  principal  Secretaries  of  State,  by  and  with 
the  advice  of  her  Privy  Council,  from  time  to  time  to 
order  such  acts  to  be  done  by  or  under  the  directions  of 
the  churchwardens  or  such  other  persons  as  may  have 
the  care  of  any  vaults  or  places  of  burial,  for  preventing 
them  from  becoming  or  continuing  dangerous  or  inju- 
rious to  the  public  health;  and  every  such  order  in 
council  shall  be  published  in  the  London  Gazette,  and 
such  churchwardens  or  other  persons  shall  do  or  cause 
to  be  done  all  acts  ordered  as  aforesaid,  and  the  expenses 
incurred  in  and  about  the  doing  thereof  shall  be  paid 
out  of  the  poor  rates  of  the  parish :  Provided  always, 
that  no  such  representation  shall  be  made  until  ten  days 
previous  notice  of  the  intention  to  make  such  represen* 
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tation  shall  have  been  ^ven  to  the  churchwardens  or  1866. 
other  persons,  or  one  of  the  churchwardens  or  other  foster 
persons,  having  the  care  of  the  vaults  or  places  of  burial  dodd, 
to  which  the  representation  relates/' 

Stat.  22  Vict  c.  1.  s.  1.  After  reciting  sect.  23  of  stat. 
20  &  21  Vict  c.  81.,  "Where  it  appears  to  one  of 
Her  Majesty's  principal  Secretaries  of  State,  on  the 
representation  of  any  person  authorized  by  him  to 
inspect  any  vaults  or  places  of  burial  in  relation  to  which 
an  order  in  council  has  been  or  shall  have  been  issued 
under  the  said  recited  enactment,  that  any  acts  which 
by  such  order  in  council  are  ordered  to  be  done  by  or 
under  the  direction  of  persons  other  than  churchwardens 
having  the  care  of  such  vaults  or  places  of  burial  are 
not  done  or  performed  within  a  reasonable  time,  and 
according  to  the  intent  of  such  order  in  council,  it  shall 
be  lawful  for  such  Secretary  of  State,  by  writing  under 
his  hand,  to  authorize  and  direct  the  churchwardens  of 
I  the  parish  in  which  such  vaults  or  place  of  burial  may 

I  be  sitnate  forthwith  to  do  or  complete  the  acts  in  such 

order  in  council  mentioned,  or  such  of  them  as  remain 
iindone,  and  such  order  of  the  Secretary  of  State  shall 
be  ob^ed  by  such  churchwardens,  and  they  and  all 
persons  acting  under  their  direction  shall  have  the  same 
power  of  entering  and  doing  all  such  acts  upon  the 
premises  to  which  the  order  in  council  relates  as  if  the 
said  acts  had  by  the  order  in  council  been  directed  to 
he  done  by  such  churchwardens,  and  such  vaults  or 
place  of  burial  had  been  under  their  care;  and  any 
person  who  shall  obstruct  such  churchwardens  or  any 
others  acting  under  their  direction  in  relation  to  the 
premises,  or  remove  or  interfere  with  the  works  done 
bjr  such  churchwardens,  shall  be  guilty  of  a  misde- 
meanor/' 
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1866.  MeUUh  {H.  BuUar  with  him),  for  the  plaintiff.^The 

y^sTBE  fi^'st  wid  main  question  is,  whether  any  part  of  the  land 
DoDD  ^^  ^  place  of  burial  within  the  meaning  of  stat.  20  &  21 
Vict,  c.  81.  8,  23.  If  not  the  order  in  council  of  the 
12th  August,  1859,  made  upon  the  representation  of  the 
Secretary  of  State,  is  invalid,  and  the  order  of  the  Secre- 
tary of  State,  in  pursuance  of  stat.  22  VicL  c.  1.  «.  1., 
under  which  the  churchwardens  acted,  was  without  juris- 
diction, and  they  are  liable  in  trespass. 

First.  The  result  of  the  facts  is  that  the  land  was  never 
subject  to  any  servitude  or  trust  for  buriaL  It  was 
leased  when  waste  land  to  a  corporation;  and  they, 
without  any  authority  from  the  lessor,  de  hcU^  buried 
in  it.  There  is  no  record  of  its  having  been  eonsecrated ; 
and  the  Court  will  infer  that  it  was  not,  for  it  was 
held  by  the  governors  of  Bridewell  Hospital  as  leasehold 
and  the  leases  were  subject  to  forfeiture  for  nonpayment 
of  rent  \^Lush  J.  Would  a  clergyman  officiate  in 
unconsecrated  ground?]  He  does  so  in  burials  at 
sea.  Nor  is  this  the  case  of  a  burial  ground  vested  in 
trustees,  in  which  a  contract  might  be  implied  between 
the  trustees  and  the  persons  who  buried  their  relatives  in 
it  that  it  should  not  be  disturbed  or  appropriated  toother 
purposes.  It  was  used  only  as  a  burial  place  for  a  cer- 
tain class  of  persons.  [Lush  J.  Other  persons  besides 
the  inmates  of  BrideweU  Hospital  were  occasionally 
buried  in  it]  Moreover,  burids  in  it  de  facto  ceased 
after  1844,  when  the  last  lease  granted  to  the  gover- 
nors of  BrideweU  Hospital  expired.  They  held  it  for 
ten  years  afterwards,  but  never  buried  in  it  during 
that  time  or  applied  for  a  fresh  lease.  The  inference 
is  that  before  the  passing  of  stat  20  &  21  Vict  c.  81. 
they    abandoned    the    intention    of    burying    in     it. 
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Therefore,  independently  of  the  Burial  Acts  the  free-        1866. 
holder,  on  the  expiration  of  the  tenancy  of  the  govemors       foste* 
of  Bridetoett  Hospital,  might  deal  with  the  land  as  he        pj^^ 
pleased,  provided  lie  did  not  commit  a  nuisance  on  it. 
And  he  did  treat  it  as  his  own,  for  he  granted  a  lease  of 
it  for  ninety-nine  years. 

Bnt  the  L^islature  could  not  have  intended  to  give 
the  Secretary  of  State  power  in  such  a  case  to  deprive 
the  freeholder  of  his  reversion.  Under  stat.  15  &  16 
VicL  c  85.  ss.  2.  3.  4.^  for  the  protection  of  the  public 
health,  the  Queen  in  council,  upon  the  representation  of 
the  Secretary  of  State,  may  order  that  burials  shall  be 
discontinued  in  any  part  of  the  metropolis  or  in  any 
banal  ground  or  place  of  burial  in  the  metropolis.  And 
ij  sect.  9  no  new  burial  ground  shall  be  provided  and 
used  in  the  metropolis  without  the  approval  of  the  Secre* 
tary  of  State.  The  last  clause  in  sect.  3  shews  that 
private  burial  grounds  are  included  in  the  Act.  Stat. 
18  &  19  Vict  c.  128.  s.  8.  empowers  the  Secretary  of 
State  to  direct  inspection  of  '^  any  burial  ground  or 
cemetery,  parochial  or  non  parochial,  or  place  for  the 
reception  of  bodies,'^  and  to  ascertain  whether  the  regu- 
lations made  in  relation  thereto  have  been  observed^ 
and  imposes  a  penalty  on  any  person  having  the  care 
of  any  burial  ground  or  place  for  the  reception  of 
bodies  subject  to  such  regulations  who  violates  any  of 
these  regulations.  Then  stat  20  &  21  Vict.  c.  81.  s.  23. 
empowers  the  Secretary  of  State  to  order  "  such  acts  to 
be  done  by  or  under  the  directions  of  the  churchwardens 
or  such  other  persons  as  may  have  the  care  of  any  vaults 
or  places  of  burial,  for  preventing  them  from  becoming 
or  continuing  dangerous  or  injurious  to  the  public  health." 
[Blackburn  J.    The  language  of  the  section  is  imperfect.] 
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1866.  Yes.  There  is  nothing  to  follow  the  word  "  such.'^ 
FosTBE  The  object  of  the  Acts  which  relate  to  the  regulation 
DoDD.  ^^  burial  grounds  after  they  have  been  closed  is  the 
public  health.  And  for  that  purpose  it  is  expedient 
that  the  Secretary  of  State  should  have  power  to  make 
regulations  with  respect  to  consecrated  burial  grounds 
or  land  conveyed  to  trustees  to  be  used  for  ever  as  a 
burial  ground^  because  after  they  have  been  closed  they 
may  be  neglected  and  become  injurious  to  public 
health.  But  that  reason  does  not  apply  to  a  private 
burial  place  which  has  been  for  some  time  discontinued 
to  be  used  as  such^  and  which  is  valuable  to  the  owner. 
[Lush  J.  It  was  decided  in  Reg,  v.  St.  John  W€8tgate{a) 
that  Stat.  18  &  19  Vict  c.  128.  s.  18.  does  not  apply  to 
a  burial  ground  which  is  not  a  burial  ground  of  any 
parish  but  is  the  property  of  private  persons.]  Sect.  8 
of  stat.  20  &  21  Vict.  c.  81,  provides  that  the  vestry  of  a 
parish  may  purchi^e  a  burial  ground  closed  by  order  in 
council,  and  which  does  not  belong  to  the  parish.  More- 
over, the  words  of  sect.  28  of  that  Act  refer  to  places  in 
actual  use  for  the  purposes  of  burial  at  the  time  of  the  pas- 
sing of  the  Act,  as  de  facto  being  so  used  or  as  still  dedi- 
cated to  that  parpose  either  by  consecration  or  trust. 
By  sect.  24,  where  unconsecrated  land  is  "  vested  in  a 
trustee  or  trustees''  for  the  purposes  of  a  burial  ground, 
and  burials  in  it  have  been  ordered  to  be  wholly  or 
]gartially  discontinued,  the  trustee  or  trustees  for  the 
time  being  may,  with  the  sanction  of  the  Secretary  of 
State,  lease  or  sell  any  part  in  which  no  interment  shall 
have  taken  place.  If  sect.  23  was  intended  to  include  a 
place  of  burial  which  belongs  to  private  persons,  sect  24 
would  have  enabled  them  to  lease  or  sell,  otherwise 

(fl)  lB,f8,  679. 
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tbey  would  be  in  a  worse  position  than  the  trustees        1866. 


of  an  unconsecrated  burial  ground.     [Lw*A   J.     The       Fostbk 


V. 


owner  of  such  a  burial  place  would  not  require  the  Dood. 
sanction  of  the  Secretary  of  State  to  sell  that  part  of  the 
land  which  had  never  been  used  for  burials.]  He  would 
however  be  restrained  by  the  Court  of  Chancery  from 
removing  or  injuring  the  graves  or  tombstones ;  More- 
land  y.Bkhardson  (a).  [Lush  J.  Would  not  sect  25 
prevent  the  owner  of  this  land  from  remoring  a  body 
or  its  remains  without  licence  from  the  Secretary  of 
State?]  Yes  :  because  it  would  be  dangerous  to 
the  public  health.  \Lu$h  J.  Building  on  this  land 
cannot  affect  public  decency.]  Further,  a  burial  place 
to  be  within  sect.  23  must  be  in  the  care  of  church- 
wardens or  persons  in  a  similar  position.  The  plaintiff 
is  not  a  person  having  the  care  of  a  place  of  burial. 
If  it  had  been  intended  to  include  the  present  case  the 
words  "owners  of  burial  grounds"  or  "  persons  in  whom 
any  burial  grounds  are  vested"  would  have  been  used. 

Secondly.  The  part  coloured  yellow  never  was  in  fact 
a  burial  ground.  The  evidence  that  any  body  was  ever 
buried  there  is  extremely  slight.  At  any  rate  it  ceased 
to  be  a  place  of  burial  long  before  the  passing  of  stat 
20&21Ficlc.  81. 

Thirdly.  Sect  23  of  stat.  20  &  21  Vict.  c.  81. 
provides  that  no  representation  shall  be  made  by  the 
Secretary  of  State  until  ten  days  notice  shall  have  been 
''given*'  to  the  person  having  the  care  of  the  place  of 
buriaL  Here  the  Secretary  of  State  sent  the  notice  to 
the  person  who  had  the  care  of  the  precinct  of  Bridewell. 
[BlacJcbum  J.  If  a  defendant  had  notice  of  a  writ  of 
B^unmons  we  should  refuse  to  set  it  aside  upon  his 

(a)  24  Beav,  33. 
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1866.        aflSdayit  that  he  was  not  served  with  it.     That  must 

FosTBE       ^^ye  been  the  case  here.] 

DoDD.  Fourthly.  The  order  of  the  Secretary  of  State  ought 

to  have  adjudicated  that  tlie  place  was  likely  to  become 
injurious  to  the  public  health.  [Blackburn  J.  He  states 
that  it  is  his  opinion  that  for  the  purpose  of  preventing  it 
from  becoming  injurious  to  the  public  health  an  order  in 
council  should  be  made  for  the  adoption  of  the  measures 
set  forth.  This  objection  is  a  mere  special  demurrer.] 
The  measures  directed  to  be  adopted  are  in  excess  of 
what  is  required  for  the  protection  of  the  public  health : 
they  are  obviously  what  were  considered  right  with 
reference  to  public  decency.  [Bhchbum  J.  Suppose 
an  order  in  council  made  upon  the  representation  of 
the  Secretary  of  State  goes  beyond  the  object  of  the 
protection  of  the  public  health,  is  there  any  power  in 
this  Court  to  control  it?  Is  not  the  matter  left  to  his 
discretion  and  to  the  Queen  in  council  ?] 

At  all  events  some  of  the  acts  of  the  defendants  were 
in  excess  of  their  powers  under  the  order. 

BoviU{Rochfort  CiirAtf  with  him),  for  the  defendants.— 
It  is  faecessary  for  the  protection  of  the  public  health 
that  the  powers  given  by  the  Burial  Acts  for  the 
closing  and  regulation  of  burial  places  should  be 
vested  in  the  Crown  and  exercised  upon  the  repre- 
sentation of  some  responsible  person,  and  the  Sec- 
retary of  State  for  the  Home  Department  is  a  lit 
person.  And  as  to  the  alleged  hardship  on  the  owner 
of  the  land;  by  sect.  30  of  stat  20  &  21  Vict.  c.  81. 
that  Act  and  all  the  Burial  Acts  recited  therein  are 
to  be  construed  together  as  one  Act;  and  under  sect. 
1  of  Stat.  18  &  19  Vict  c.  128.  which  is  one  of  those 
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Acts^  the  Qaeea  in  council  may  vary  any  ordeir  from        1866. 
time  to  time;  so  that  if  after  the  lapse  of  years  there       fmtu 
would  be  no  danger  to  the  public  health  from  appro-        pj^^^ 
priating  this  land  to  other  purposes  an  order  to  that 
efl^  might  be  made. 

Kret  Stat  20  &  21  VtcL  c.  81.  s.  23.  ettends  to  all 
places  where  there  have  been  burials.  If  the  ground 
Has  been  m  &ct  used  for  the  burial  of  the  dead,  it  is 
immaterial,  With  reference  to  the  protection  of  the 
public  health,  that  it  is  not  subject  to  a  legal  trust  or 
senritnde  for  burial  Stat.  15  &  16  Vict.  c.  85.  s.  2. 
empowers  the  Queen  in  council  to  order  that  burials 
fthouid  be  discontinued  ''in  any  burid  grounds  or  places 
of  burial  in  the  metropolis ;''  and  sect.  3  excepts  the  burial 
groonds  of  Quakers  and  Jews  and  non-parochial  burial 
grounds  being  the  property  of  any  private  person  only, 
miless  the  same  be  expressly  mentioned  in  the  orden 
Stat.  18  &  19  Vid.  c.  128.  «.  18.  imposed  on  Burial 
Boards  and  churchwardens  the  duty  of  maintaining  in 
decent  order  churchyards  and  burial  grounds  which 
Iiad  been  closed  by  order  in  council.  And  then,  further 
provision  for  tike  protection  of  the  public  health  being 
Kquiied,  stat  20  &  21  Vict.  c.  81.  a.  23.  empowers  the 
Queen  in  council  to  order  acts  to  be  done  by  ''  the 
chivchwardens,  or  such  other  persons  as  may  have  the 
care  of  any  vaults  or  places  of  burial,  for  preventing 
them  from  becoming  or  continuing  dangerous  or  inju« 
nous  to  the  public  health.*'  The  object  of  this  enactment 
is  to  prevent  the  mischief  to  the  public  health  from  what 
has  been  already  done.  There  is  no  reason  why  the  words 
''  places  of  burial''  should  be  considered  less  extensive  than 
the  words  ''burial  grounds  or  places  of  burial ''  in  stat. 
15  k  16  Fwrf.  c.  85.  s.  2.  and  stat.  16  &  17  Vict,  e,  134. 

VOL.  VII.  M  B.    fr  4. 
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1866.  '•  1*  [Lush  J.  Those  statutes  distinguish  between  burial 
YogTsa,  grounds  and  places  of  burial.  There  is  a  change  of  lan- 
DoDD  g"%^  ^  B^^*  ^^  &  21  ^^'  ^*  ^^'  '•  23. :  it  mentions 
'<  vaults  or  places  of  burial,"  and  seems  not  to  refer  to 
open  burial  grounds.]  The  difference  in  the  language 
may  be  attributable  to  a  change  in  the  person  who  drew 
the  two  Acts.  [Blackburn  J.  The  draftsman  of  stat. 
15  &  16  Vict  c.  85.  appears  to  have  attached  no  definite 
meaning  to  the  words  burial  grounds  or  burial  places.] 
[He  referred  to  sects.  2,  3,  4.] 

As  to  the  part  coloured  yellow,  although  separated 
by  a  fence  from  the  part  coloured  green  the  whole  was 
one  burial  ground ;  it  could  not  be  appropriated  by  the 
own^  to  other  purposes,  except  under  sect.  24  of  stat. 
20  &  21  Vict  c.  81. 

As  to  notice.  [Blackburn  J.  We  do  not  call  upon  you  to 
argue  that :  the  plaintiff  had  fiill  knowledge  of  the  in- 
tention of  the  Secretary  of  State  to  make  the  representa- 
tion :  the  notice  reached  him,  though  it  was  not  exactly 
**  served ;"  there  is  nothing  in  the  ai^ument  on  the  word 
"  given'*  in  sect.  28  of  stat.  20  &  21  Vict  c.  81.] 

The  representation  by  the  Secretary  of  State  that 
''  he  was  of  opinion''  that  for  the  purpose  of  preventing 
this  place  of  burial  from  becoming  or  continuing  dan- 
gerous or  injurious  to  the  public  health  an  order 
should  be  made  is  an  adjudication.  [BUtckbum  J. 
Sect.  23  empowers  the  Queen  in  council  to  order  *'  such 
acts''  to  be  done :  does  that  mean  **  such  acts"  as  the  Sec- 
retary of  State  thinks  fit  to  be  done?  Lush  J.  By  stat 
15  &  16  Vict  c.  85.  s.  2.  the  power  of  closing  a  burial 
ground  is  founded  upon  the  representation  of  the  Secre- 
tary of  State ;  and  there  is  no  appeal  from  it.] 

As  to  the  acts  of  the  defendants  in  excess  of  Iheir  legal 
powers ;   the  levelling  of  the  wall  was  included  in  the 
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order.    The  exdnsion  of  the  plaintiff  was  necessary  to       1866. 
mtintain  the  vegetation.  Fostce 


MeBuk,  in  reply.— Stai  18  &  19  Vict.  c.  12a  s.  1. 
appKes  ooly  to  orders  for  the  discontinuance  of  burials ; 
and  therefore  the  power  of  the  Secretary  of  State  to  vary 
his  order  does  not  extend  to  orders  made  under  stat.  20 
&  21  Fujt  c.  81.  Sect.  80  of  the  latter  Act,  which  says 
that  the  thereinbefore  recited  Acts  and  that  Act  shall  be 
constraed  together  as  one  Act,  does  not  give  power  to 
▼aiy  an  order  made  under  the  subsequent  Act,  22  Vict, 
c  1.  #.  1. :  the  subject-matter  is  different.  [Blachbum  J. 
Stat  22  Vict.  c.  1.  is  to  be  taken  as  a  supplement  to 
Stat  20  &  21  Vict  c.  81.]  Sect  24  of  stat  20  &  21 
VicL  €,  81.  is  necessary  to  enable  trustees  in  whom  burial 
places  are  vested  to  let,  demise,  or  lease,  and  to  sell  and 
ahaolntely  dispose  of  any  parts  in  which  no  interment 
has  taken  place,  because  they  would  be  restrained 
by  their  trust  rather  than  by  the  Burial  Acts.  The 
term  '^  burial  ground*'  would,  perhaps,  include  the  whole 
^  grave  yard  }^  but  the  term  ''  places  of  burial "  in  sect. 
23,  especially  when  connected  with  ''vaults,'^  means 
places  where  burials  are  actually  taking  place.  At  any 
rate  the  ground  coloured  yellow  is  not  such.  There  is 
no  satisfactory  evidence  that  any  corpse  was  ever  buried 
in  it  A  power  derogatory  to  private  property  must  be 
clearly  expressed,  and  is  not  to  be  given  or  extended 
by  intendment;  Dwarris  on  Statutes,  Part  IL,  p.  648, 
2nd  ed.  This  power  takes  away  from  an  individual  with- 
out compensation  private  property  which  may  be  very 
valuable. 

Blackburn  J.     After  the  full  argument  which  we 
M  2 


Dodo. 
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1866.  have  beard  I  do  not  think  we  should  gain  much  hj 
FosTKB  taking  time  to -consider  further  a  matter  which  turns 
Dodo.  ^^  ^^^  construction  of  a  small  portion  of  s^t  20  &  21 
VicL  c.  81.  By  sect.  28,  "  It  shall  be  lawful  for  Her 
Majesty,  upon  the  representation  of  one  of  Her  Majesty's 
principal  Secretaries  of  State,  by  and  with  the  advice  of 
her  Privy  Council,  from  time  to  time  to  order  such  acts 
to  be  done  ;'* — there  is  nothing  correlative  with  the  word 
**  such,''  and  therefore  in  reading  the  section  we  must 
leave  it  out, — **  to  order  acts  to  be  done  by  or  under 
the  directions  of  the  churchwardens  or  such  other  per- 
sons as  may  have  the  care  of  any  vaults  or  places  of 
burial,  for  preventing  them  from  becoming  or  continuing 
dangerous  or  injurious  to  the  public  health.''  The  order 
made  under  this  section  is  in  form  an  order  of  Her  Ma- 
jesty in  council,  but  in  reality  and  substance  it  is  an  order 
of  the  Secretary  of  State ;  and  the  question  is  what  is 
the  limit  of  his  power  ?  He  is  to  direct  *'  the  church- 
wardens or  such  other  persons  as  may  have  the  care  of 
any  vaults  or  places  of  burial,"  to  do  acts  necessary  for 
preventing  such  places  from  becoming  dangerous  to 
public  health.  Mr.  Bavitt^s  argument  goes  to  this  extent, 
that  if  the  ground  in  question  had  been  at  any  time  a 
place  of  burial,  that  would  be  sufficient  to  give  jurisdic- 
tion to  the  Secretary  of  State  to  make  this  order :  so 
that  it  would  extend  to  the  Pest  Field  in  the  neighbour- 
hood of  Regent  Street^  where  200  years  ago,  in  the  time 
of  the  great  plague  of  London,  a  pit  was  sunk  in  which 
the  bodies  of  the  dead  were  deposited  (a)  :  that  field 
continued  waste  for  a  long  time,  having  been  built  upon 
within  a  period  well  known.  No  Secretary  of  State, 
indeed  if  he  had  the  jurisdiction  contended  for,  would 

(a)  S«e  Macaulay  Hist,  of  England,  toI.  1,  ch.  3. 
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wder  the  hooses  now  standing  upon  that  ground  to  be 
polled  down  and  levelled ;  but  the  question  is^  would  it 
be  within  his  jurisdiction  to  make  such  an  order^  the 
ground  haying  been  at  one  time  a  place  of  burial  ?  I 
am  of  opinion  that  we  cannot  give  so  extensive  a  meaning 
to  the  words  of  sect  23.  The  order^  I  thinks  is  to  be 
given  to  persons  who  have  '^  the  care  of  any  vaults  or 
places  of  burial''  as  vaults  or  places  of  burial— whether 
at  the  time  when  the  order  is  made  it  is  not  necessary 
to  determine :  they  must  at  least  have  the  care  of  them 
Of  places  of  burial  at  the  time  of  the  passing  of  the  Act. 
I  do  not  say  it  is  necessary  to  the  exercise  of  the  power 
that  burials  should  be  actually  going  on  in  the  place ; 
but  it  must,  at  the  time  of  the  passing  of  the  Act, 
be  still  dedicated  to  the  purposes  of  burial  although 
the  burials  in  it  had  ceased ;  for  example  the  consecrated 
burial  ground  of  a  church  or  a  parochial  chapel,  or  the 
boiial  ground  belonging  to  a  dissenting  chapel,  or  land 
vested  in  trustees  as  a  burial  ground,  or  dedicated  by 
the  owner  to  the  purposes  of  burial  In  all  such  cases 
there  might  be  persons  having  the  care  of  the  places  as 
places  of  burial :  and  they  would  not  have  ceased  to  be 
places  of  burial  before  the  Act  passed. 

The  place  to  which  this  order  applied  had  ceased  to 
be  a  burial  place  before  the  25th  August,  185  7*  the  date 
of  the  passing  of  the  Act  In  1679  the  governors  of 
Bridewell  Hospital  had  a  lease  of  it  granted  to  them 
vheu  it  was  waste  ground.  Leases  were  renewed  to 
them  from  time  to  time,  and  during  the  continuance  of 
those  leases  they  de  facto  used  it  as  a  burial  ground,  in 
the  first  instance  for  the  inmates  of  the  hospital,  and 
afterwards  occasionally  for  other  persons  (for  the  present 
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1806.  purpose  it  is  not  necessary  to  make  a  distiuction  between 
FotTEB  the  land  coloured  green  and  the  land  coloured  yellow), 
DoDD.  ^^^  ^  t^^  leases  it  is  called  ''burial  ground;''  and 
therefore  the  lessor  must  be  taken  to  have  given  his 
consent  to  its  being  so  used.  In  1844  the  last  lease 
expired.  From  1844  the  corporation  continued  to  be 
tenants  from  year  to  year,  and  in  1855,  two  years  before 
Stat.  20  &  21  Fict.  c.  81.  passed,  they  gave  up  the 
land  to  Earl  De  la  TFarr,  the  owner  in  fee,  and  there  is 
nothing  to  ahew  an  intention  on  his  part  that  it  should 
be  dedicated  as  a  place  of  burial  in  future.  The  com- 
mon law  would  restrain  him  from  doing  anything  which 
would  be  injurious  to  the  public  health  or  be  a  nuisance ; 
it  would  also  restrain  him  from  suffering  anything  to  be 
done  that  would  be  an  indecent  interference  with  the 
bodies  of  the  dead.  But  what  is  claimed  on  the  part  of 
the  defendants  is,  that  the  authority  given  by^the  Act  to 
the  Secretary  of  State  to  regulate  places  of  burial  with 
a  view  to  prevent  them  from  becoming  or  continuing 
dangerous  or  injurious  to  the  public  health  should  be 
supplemented  by  a  power  which  would  have  the  effect 
of  taking  away  in  perpetuity  a  right  to  very  valuable 
property  on  the  ground  that  it  would  be  for  the  benefit 
of  the  neighbourhood  to  have  an  open  space  there,  and 
that  a  place  where  the  bodies  of  the  dead  at  former 
times  have  been  buried  should  not  be  converted  to  a 
rude  purpose,  such  as  a  stone  yard.  Those  objects, 
however  desirable,  are  not  within  the  intention  of  the 
Legislature  in  this  statute.  I  am  therefore  of  opinion 
that  the  order  is  invalid,  and  therefore  does  not  protect 
the  defendants,  on  the  ground  that  this  was  not  a  place  of 
which  the  plaintiff  had,  either  at  the  time  of  the  passing 
of  the  Act  or  at  the  time  the  order  was  made,  it  is  not 
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material  which,  the  care  as  a  place  of  burial :  though  at        1866. 
(me  time  it  was  such  a  place  it  had  ceased  to  be  sa  Fomm 


Shxjs  J.  The  facts  of  the  case  are  these.  For  many 
yean  previously  to  the  passing  of  stat.  20  &  21  Vict. 
c.  81.  in  1857  the  land  in  question  had  been  held 
bj  the  goyernora  of  Bridewell  Hospital  under  long 
leases,  the  last  of  which  expired  in  1844,  and  they 
continued  to  hold  as  tenants  firom  year  to  year 
imta  1855.  But  from  1844,  when  it  suited  them 
instead  of  taking  the  land  on  lease  to  hold  it  only  as 
tenants  from  year  to  year,  all  burials  in  it  had  ceased, 
and  in  1857  the  freeholder.  Lord  De  la  Warr^  granted 
a  lease  for  ninety-nine  years  to  Mr.  Soward,  and  lie 
entered  on  the  land  and  made  alterations,  and  pulled 
down  houses  which  were  included  in  the  lease  to  him, 
and  made  an  opening  in  the  wall  at  the  western 
bcnmdary  of  the  land,  and  put  and  fixed  gates  thereon 
ihiongh  which  was  the  only  entrance  to  the  land.  In 
1859  he  demised  the  land  for  a  term  of  fifty  years  to 
the  plaintiff,  who  took  possession  imder  the  demise  and 
covered  the  land  with  timber,  bricks  and  lime  with  the 
intention  of  erecting  a  workshop  there.  So  that  from 
1844  the  land  had  been  completely  converted  from  the 
nse  to  which  it  had  been  partially  applied  for  the  conve- 
nience of  the  governors  of  Bridewell  Hospital,  that  is  as 
a  place  of  burial,  and  appropriated  entirely  to  different 
pnrpoees.  There  is  nothing  to  shew  that  the  freeholder, 
who  was  released  fiY>m  all  engagements  with  the  gover- 
nors of  Bridewell  Hospital  by  the  expiration  of  the  last 
of  the  successive  leases  in  1844  and  the  subsequent 
yearly  tenancies  which  determined  in  1855,  was  pre- 
cluded, independently  of  the  Acts  of  Parliament,  from 
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dealing  with  this  land  in  the  same  way  as  he  was  entitled 
to  deal  with  any  other  land  of  which  he  was  owner.  In 
this  state  of  things^  the  land  having  ceased  to  be  used  as 
a  burial  place,  we  have  to  consider  whether  the  Secretary 
of  State  had  power,  under  stat  20  &  21  VicL  c.  81.  s.  23. 
and  stat.  22  Vict.  c.  1.  s.  1.,  to  issue  the  order  in  acting 
upon  which  the  defendants  committed  the  trespasses 
complained  o£  In  my  judgment  the  words  in  the 
former  enactment  apply  only  to  vaults  and  places  of 
burial  which  at  the  time  of  the  passing  of  the  Act  were 
in  the  care  of  persons  fcnr  the  purpose  of  burial,  that  is, 
in  the  care  of  persons  appropriating  them  to  the  purpose 
of  burial.  The  land  in  question  was  not  a  place  at  that 
time  in  the  care  of  any  one  for  the  purpose  of  buriaL 
There  was  no  one  who,  properly  speaking,  had  the  care 
of  it  at  all.  It  was  in  the  possession  ol  a  person  hold- 
ing it  under  a  lease  from  the  owner  in  fee.  The 
words  of  sect.  23,  ''such  other  persons  as  may  have 
the  care  of  any  vaults  or  places  of  burial,'^  are  not 
satisfied  by  the  position  in  which  the  plaintiff  stood  at 
the  time  the  <Mrder  in  council  was  made ;  and,  that  being 
so,  the  order  of  the  Secretary  of  State  made  under 
stat.  22  VicL  c.  1.  $,  1.  was  without  authority,  and  the 
defendants  who  acted  under  it  were  trespassers. 

It  is  unnecessary  for  me  to  express  an  opinion  on  the 
other  words  of  sect.  23  of  stat.  20  &  21  Vict  c.  81. ;  but 
it  does  not  appear  that  any  burials  were  taking  place 
in  any  part  of  this  land  at  the  time  of  the  passing  of 
that  Act,  and  it  is  very  doubtful  whether  the  land  in 
1844  can  be  considered  a  place  of  burial  within  that 
section. 


Lush  J.     I  also  am  of  opinion  that  the  order  in 
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oonndl  made  on  the  represenfcation  of  the  Secretary  of       1866. 
State  was  in  excess  of  the  authority  given  hy  stat       Ywm, 
20  &  21  Vkt.  c.  81.  t.  28.,  and  that  therefore  the  sub-        j^J;^ 
sequent  order  of  the  Secretary  of  State  was  void^  and 
does  not  justify  the  acts  done  under  it.    The  piece  of 
land  in  question  had  been  used  during  the  time  it  was 
leased  to  the  gOYcmors  of  Bridewell  Hospital  for  the 
purpose  of  burying  persons  who  died  in  the  hospital, 
and  occasionally  some  others;  and  from  1844,  that  is 
ten  years  before  the  order  in  council,  burials  in  it  had 
ceased.    It  was  then  taken  back  by  its  owner,  and  by 
Inm  leased  again  for  ninety-nine  years.     If  the  order 
in  council  be  valid,  then  the  owner  of  the  land  and  his 
lessee  would  for  ever  be  prevented  from  making  use  of 
it  in  any  way  whatever.    It  would  be  a  strong  thing  to 
construe  an  Act  of  Parliament  passed  for  sanitary  pur- 
poses, and  which  prima  facie  is  applicable  only  to  pub- 
lic burial  places,  so  as  to  have  the  effect  of  depriving 
owners  of  the  benefit  of  their  land.     I  am  of  opinion 
that  the  places  of  burial  intended  in  sect  23  are  those 
vhich  may  be  called  public  burial  places,  and  which 
still  retain  the  character  of  burial  places,  and  have  that 
permanent  impress  upon  them,  by  reason  of  their  having 
been  devoted,  either  by  consecration,  by  trust  deed,  or 
otherwise,  to  the  purpose  of  interment,  and  which  are 
kept  and  taken  care  of  as  such.    The  terms  which  the 
Legislature  have  used  in  giving  power  to  make  the  order 
on  ^  the  churchwardens  or  such  other  persons  as  may 
have  the  care  of  any  vaults  or  places  of  burial'^  point  to 
places  irrevocably  devoted  to  that  particular  purpose. 
I  agree  with  Mr.  Bovitt  that  stat.  15  &  16  Vict.  c.  85. 
enables  the  Queen  in  council,  upon  the  representation 
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of  the  Secretary  of  State,  to  prohibit  boriais  in  any 
burial  place,  whether  parochial  or  otherwise ;  and  that 
sect.  23  of  Stat.  20  &  21  Viet.  c.  81.  extends  also  to 
both  classes  of  burial  places,  but  then  they  must  be 
"  burial  places''  in  the  sense  I  have  mentioned.  I  am 
therefore  of  opinion  that  the  plaintiflf  is  entitled  to  judg. 
ment  both  as  to  the  land  coloured  green  and  the  land 
coloured  yellow. 

Judgment  for  the  plaintiflf  (a). 


(a)  Error  has  been  brought  upon  this  judgment. 


Novemoer5\iL 


Efjectment, 

Devise* 

Probate. 

20  #  21  Vict, 

c.  77.  t.  64. 

Notice  to 

dispute. 

Giving  of 

notice. 


Babeaclough  against  Gbeenough. 


In  ejectment  hj  the  heir  at  kw  agunst  the  deyisee,  the  defendant 
served  on  the  pUuntif^  under  stat  20  &  21  Vict,  c,  77.  s,  64.,  a  notice, 
addressed  to  her  and  her  attorney,  that  he  intended  at  the  trial  to  give 
in  evidence  as  proof  of  the  devise  the  probate  of  the  wilL  The  plaintiff 
did  not  within  four  days  of  the  receipt  of  that  notice  giro  notice  to  the 
defendant  that  she  disputed  the  yi^aity  of  the  vilL  At  the  trial  the 
defendant  produced  the  probate  of  the  will,  duly  stamped  with  the  seal 
of  the  Probate  Court.    Held, 

1.  That  the  nrobate  was  condofliTe  evidence  of  the  validity  and  con- 
tents  of  the  will 

2.  That  the  notice  was  "  given"  to  the  plaintiff  as  required  by  sect  64. 


'PJECTMENT  to  recover  possession  of  seren  mes- 
suages and  tenements  at  Bradford,  in  the  county 
of  York. 

On  the  trial,  before  Mdlor  J.,  at  the  Leeds  Summer 
Assizes,  on  the  8rd  August,  1866,  it  appeared  that 
Harriet  Barraclough,  the  plaintiff,  was  the  devisee  of 
John  Barraclough,  who  was  heir  at  law  of  Ann  ThomaSf 
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wlio  died  on  the  14th  May^  1860,   possessed  of  the       1866. 
messuages  and  tenements  in  question.     The  defendant  baJulaolooos 
claimed  to  hold  them  as  the  devisee  of  ^nn  Thomas,    Q^mov^n. 
under  a  iriU  made  by  her  on  the  13th  May^  I860,  the 
day  before  her   death.    The  sole  question   in  dispute 
between  the  parties  was  the  testamentary  capacity  of 
Am  Thomas  on  the  13th  May,  1860. 

The  writ  was  issued  on  the  15th  Juw,  1866.  The 
appearance  was  entered  on  the  5th  July^  1866.  More 
than  ten  days  before  the  day  of  trial,  viz.,  on  Saturday, 
the  14th  ./tt/y,  a  notice  was  served  upon  the  plaintiflf 
penoually,  addressed  to  her  and  her  attorney,  that 
the  defendant  intended  '*  to  adduce  in  evidence  on  the 
trial  the  probate  of  the  will  of  Ann  Thomas,  of,  &c., 
dated  the  13th  May,  1860,  proved  in  the  District  Regis- 
try of  Wakefield  attached  to  Her  Majesty's  CJourt  of 
Probate,  on  the  8th  June,  1860,  and  stamped  with  the 
seal  of  the  said  Court,  as  proof  of  the  devise  or  other  tes- 
tamentary disposition  by  the  said  testatrix  to  the  said 
defendant  and  to  Mary  his  wife,  of  the  hereditaments 
and  premises  situate  in  Bradford  aforesaid  more  parti- 
cularly described  in  the  issue  joined  in  this  action,  and 
to  the  possession  of  which  the  above  named  claimant 
claims  to  be  entitled,  and  for  the  recovery  of  which  this 
action  is  brought/' 

No  copy  of  the  notice  was  served  either  upon  Mr.  W. 
P.  Roberts,  the  attorney  for  the  plaintiflf,  or  on  Mr. 
Chinenff  his  London  agent,  who  was  the  attorney  upon 
the  record. 

On  receipt  of  the  notice,  the  plaintiff  forwarded  it  to 
her  attorney,  Mr.  JF.  P.  Roberts,  at  Manchester,  where 
he  resided,  and  on  the  21st  July,  Mr.  Roberts,  as  attorney 
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1866.  ^^^  ^b®  plaintiffy  caused  to  be  served  on  tHe  defendant 
Bawiaolouoh  personally,  a  notice  addressed  to  the  defendant  and 
^-  his  attorney,  "  that  the  above  named  plainti£f  disputes 

the  validity  of  the  will  of  Ann  Thomas^  late  of,  &c., 
bearing  date  the  13th  Mayj  1860,  and  every  devise 
or  other  testamentary  disposition  therein  contained  by 
the  said  testatrix  to  the  said  defendant  and  to  Mary  his 
wife,  and  the  said  plaintiff  will,  on  the  trial  of  this  cause, 
contend  that  the  said  will  was  altogether  procured  by 
fraud,  and  the  said  defendant  is  hereby  required  to  pro- 
duce on  the  said  trial  the  original  document  purporting 
to  contain  the  said  will,  and  also  the  two  witnesses  who 
have  assumed  to  attest  the  signature  thereto  of  the  said 
testatrix/' 

On  the  23rd  Ju/y,  a  duplicate  copy  of  the  above  notice 
was  served  upon  the  defendant's  attorney,  Mr.  Lan-* 
caster. 

The  defendant's  counsel  admitted  the  plaintiff's  title 
and  claimed  the  right  to  begin.  He  then  opened  his 
case,  and  putting  in  the  notice  first  above  mentioned, 
tendered  the  probate  of  the  will  of  Ann  Thomas  as 
conclusive  evidence  of  its  validity  and  contents. 

This  was  objected  to  by  the  plaintiff's  counsel,  first, 
on  the  ground  that  stat.  20  &  21  Viet.  c.  77.  s.  64.  did 
not  make  the  probate  conclusive  evidence,  but  merely 
evidence  open  to  contradiction  :  secondly,  that  the  de- 
fendant was  not  in  any  way  misled  by  the  conduct  of 
the  plaintiff,  and  knew  well  that  the  sole  question  in 
issue  was  the  testamentary  capacity  of  ^nn  Thomas;  and 
thirdly,  that  there  was  no  sufficient  notice  or  service  of 
notice  to  entitle  the  defendant  to  give  the  probate  in 
evidence  under  the  statute. 
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The  learned    Judge  overruled  the  objectionB,  and        1866. 
directed  a  nonsuit ,  with  leave  to  the  plaintiff  to  move  BAEaAOLouoa 
to  set  it  aside.  Gmmoooh. 

Stat  20  &  21  Vict  c.  77.  s.  62.  ''Where  probate  of 
sach  will  is  granted  after  such  proof  in  solemn  form,  or 
where  the  validity  of  the  will  is  otherwise  declared 
I7  the  decree  or  order  in  such  contentious  cause  or 
matter  as  aforesaid,  the  probate,  decree,  or  order 
Rspectively  shall  enure  for  the  benefit  of  all  persons 
interested  in  the  real  estate  affected  by  such  will,  and 
the  probate  copy  of  such  will,  or  the  letters  of  adminis- 
tration with  such  will  annexed,  or  a  copy  thereof  respec- 
tively, stamped  with  the  seal  of  Her  Majesty's  Court  of 
Probate,  shall  in  all  (Courts,  and  in  all  suits  and  proceed* 
ings  affecting  real  estate,  of  whatever  tenure  (save  pro- 
<^6edings  by  way  of  appeal  under  this  Act,  or  for  the 
rerocalion  of  such  probate  or  administration,)  be  received 
as  oondosive  evidence  of  the  validity  and  contents  of 
such  will,  in  like  manner  as  a  probate  is  received  in 
eridenoe  in  matters  relating  to  the  personal  estate ;  and 
vhere  probate  is  refused  or  revoked,  on  the  ground  of 
the  inyalidity  of  the  will,  or  the  invalidity  of  the  will 
^  otherwise  declared  by  decree  or  order  under  tins 
Act,  snch  decree  or  order  shall  enure  for  the  benefit 
of  theheir  at  law  or  other  persons  against  whose  interest 
in  real  estate  such  will  might  operate,  and  such  will 
^  not  be  received  in  evidence  in  any  suit  or  proceed- 
^Sin  relation  to  real  estate,  save  in  any  proceeding  by 
^ay  af  appeal  from  such  decrees  or  orders.*' 

Sect,  64.  "  In  any  action  at  law  or  suit  in  equity, 
^tea,  according  to  the  existing  law,  it  would  be  neces- 
"ary  t^o  produce  and  prove  an  original  will  in  order  to 
^blish  a  devise  or  other  testamentary  disposition  of 
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1866.  O'  affecting  real  estate^  it  shall  be  lawful  for  the  party 
Baekaolouoh  intending  to  establish  in  proof  such  devise  or  other 
OBinr  uoR  *^®**™®^^^*"T  disposition  to  give  to  the  opposite  party, 
ten  days  at  least  before  the  trial  or  other  proceeding  in 
which  the  said  proof  shall  be  intended  to  be  adduced, 
notice  that  he  intends  at  the  said  trial  or  other  pro- 
ceeding to  give  in  evidence  as  proof  of  the  devise  or 
other  testamentary  disposition  the  probate  of  the  said 
will  or  the  letters  of  administration  with  the  will 
annexed,  or  a  copy  thereof  stamped  with  any  seal  of 
the  Court  of  Probate;  and  in  every  such  case  such 
probate  or  letters  of  administration,  or  copy  thereof 
respectively,  stamped  as  aforesaid,  shall  be  sufficient 
evidence  of  such  will  and  of  its  validity  and  contents, 
^  notwithstanding  the  same  may  not  have  been  proved  in 
solemn  form,  or  have  been  otherwise  declared  valid  in 
a  contentious  cause  or  matter,  as  herein  provided,  unless 
the  party  receiving  such  notice  shall,  within  four  days 
after  such  reoeipt,  give  notice  that  he  disputes  the 
validity  of  such  devise  or  other  testamentary  disposi- 
tion.'* 


I^ghy  Seymour  moved  accordingly. — The  probate  is 
only  primS  facie  evidence.  Sect  64  of  stat  20  &  21 
Vict  c.  77.  enacts  that  the  probate  ''shall  be  sufficient 
evidence  of  such  will  and  of  its  validity  and  contents;'' 
whereas  sect  62  enacts  that  where  probate  is  granted 
after  proof  in  solemn  form  or  the  validity  of  the  will  is 
declared  in  a  contentious  cause  the  probate  shall  be 
received  as  conclusive  evidence.  The  provision  in  sect. 
64  was  introduced  for  the  purpose  of  saving  expense, 
and  was  not  intended  to  make  the  probate  conclusive 
against  the  heir  at  law  where  the  counter  notice  was 
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not  given  within  four  days.  In  case  of  sarpriae  on  the  iSM. 
(^posite  party  by  contesting  the  will  without  notice  having  BABaloLoooi 
been  given  within  the  prescribed  time  the  Court  would  q^^ 
gnmt  a  new  trial  on  the  ground  of  surprise  and  upon 
sach  terms  as  would  do  justicee  between  the  parties. 
The  leanied  Judge  at  the  trial  thought  that  there  was 
an  analogy  between  the  notice  under  sect.  64  and  a 
ikotice  to  dispute  the  proceedings  in  bankruptcy ;  and 
that  when  the  plaintiff  found  that  counter  notice  could 
not  be  served  in  time  she  ought  to  have  discontinued. 
But  the  case  on  The  Bankruptcy  Act,  12  &  13  Vici. 
c  106.  tt.  284.  286.,  is  not  analogous,  because  they  only 
provide  that  no  proof  shall  be  required  of  the  petitioning 
creditor's  debt,  or  of  the  trading  or  act  of  bankruptcy^ 
unless  notice  of  intention  to  dispute  be  given  in  writing. 
An  enactment  that  in  the  absence  of  intention  to  dispute 
the  oommiasion  the  depositions  taken  before  the  C!om- 
miflsioners  shall  be  conclusive  evidence,  does  not  prevent 
a  party  from  shewing  that  the  bankruptcy  was  the 
nsolt  of  concert  between  the  bankrupt  and  the  peti- 
tiooing  creditor  (a).  [MeUor  J.  I  considered  the  object 
of  Btat  20  &  21  Vict.  c.  77.,  and  consulted  Smith  J., 
vho  was  of  the  same  opinion.  Cockbum  C.  J.  By 
Kct  62,  where  the  will  is  proved  in  solemn  form, 
or  its  validity  is  otherwise  decided  on,  the  probate, 
decree  or  order  is  made  conclusive  evidence  of  the 
validity  and  contents  of  the  will ;  and  by  sect.  64, 
after  notice  the  probate  is  put  on  the  same  footing  as 
if  the  will  had  been  proved  in  solemn  form,  or  other- 
wise been  declared  valid,  unless  within  four  days  after 
receipt  of  notice  the  party  receiving  it  give  notice  that 

(a)  Sea  Towng  y.  Timmim,  lCr,fJ.  liB,  149. 
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1866.  lie  disputes  the  validity  of  the  will;  there  the  statute 
Barraolouoh  ®^y®  ^^^  prohate  shall  be  sufficient,  not  primd  faciei 
Oabejio  evidence  of  the  will  and  of  its  validity  and  contents. 

Lush  J.  Sect  64  provides  for  the  cases  in  which  the 
will  has  not  been  proved  in  solemn  form,  oi  otherwise 
declared  valid.  Cockbum  C.  J.  Sect.  64  refers  to  sect.  62, 
and  we  must  read  the  two  together;  and,  so  construing 
them,  unless  the  party  who  has  given  notice  of  his  inten- 
tion to  give  in  evidence  the  probate  receives  notice  that 
the  validity  of  the  will  is  disputed  he  may  use  the  probate 
just  as  if  the  will  had  been  proved  in  solemn  form  or 
established  by  a  decree.  That  is  the  view  we  all  take  of 
sect.  62,  and  you  can  take  the  case  to  a  Court  of  error.] 
Secondly.  Sect.  64  directs  the  notice  to  be  given  to 
the  party :  here  the  notice  was  on  the  face  of  it  directed 
to  the  plaintiff  and  her  attorney,  which  might  mislead. 
ICochburn  C.  J.  It  is  more  important  that  the  notice 
should  be  sent  to  the  attorney  than  to  the  party.] 


Per  Curiam  (Cockburn  C.  J.,  Mbllor  and  Liush 
JJ.) 

Rule  refused,  with  leave  to 
appeal. 
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In  the  matter  of  Balls  and  The  Metropolitan  Thursday 


Board  of  Works. 

On  the  7th  Novernber  B.  gsre  notice  to  the  Metropolitan  Board  of 
Works,  under  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict, 
f.  18.,  lects.  51  and  68  of  which  are  incorporated  with  The  Metropolis 
Management  Act,  1855,  18  &  19  Vict,  c,  120.,  claiming  comoensation 
forinjniy  done  to  his  house  which  they  had  injuriously  ^ectea,  and  for 
his  interest  in  land  taken  by  them,  and  in  case  of  refusal  desiring  that 
the  amoont  should  be  settled  by  a  special  jury.  On  the  27th  the  Board 
isned  tlior  warrant  to  summon  a  juiy.  On  the  day  for  nominating  a 
special  joiy  and  after  the  jury  had  been  nominated,  a  notice  in  writing 
VIS  ^en  to  the  claimant  stating  that  the  Board  were  willing  to  pay 
1(XV.  in  satisfaction  of  all  damage  or  injury  sustained  through  their 
vorks,  sneh  sum  to  include  all  costs,  charges  and  expenses  occasioned 
bj or  incidental  to  his  claim  or  the  proceedings  to  enforce  it.  The  notice 
vas  signed  by  //.,  an  attorney,  for  5.,  solicitor  to  the  Board.  This  was 
declined,  and  on  the  enquiry  the  jury  assessed  the  damages  at  75/.  By 
The  Metropolis  Management  Act,  1855,  18  &  19  Vict.  c.  120.  s.  222., 
erery  notice  given  by  or  on  behalf  of  the  Metropolitan  Board  of  Works 
under  that  Act  shall  be  sufficiently  authenticated  if  signed  by  their 
derk,  or  by  the  officer  by  whom  the  same  is  pyen. 

1.  Held,  that  the  offer  was  bad  for  including  costs,  and  therefore  the 
claimant  vas  entitled  to  the  costs  of  the  enquiry  under  sect.  51. 

2.  Quere,  whether  it  was  not  also  bad  as  not  being  made  in  time  ? 

3.  Hekl,  that  the  signature  to  the  notice  was  sufficient. 

FN  this  Term  Montagu    Chambers  obtained  a  rule 

calling  npon  the  claimant  to  shew  cause  why  the 
allocatur  of  a  Master  of  this  Court  should  not  be  set 
aside^  or  why  the  Master  should  not  be  at  liberty  to 
review  his  taxation  of  costs. 

On  the  7th  Noveinber,  1865^  the  claimant  served  upon 
the  Metropolitan  Board  of  Works  the  following  notice : — 

"  To  the  Metropolitan  Board  of  Works. 

"Whereas  in  exercise  of  the  powers  contained  in  The 
Metropolis  Local  Management  Act,  1855,  and  the 
several  Acts  amending  the  same^  relating  to  the  drain- 
age of  the  Metropolis,  you  have  so  carelessly^  negligently 
and  improperly  bored  and  sunk  a  certain  shaft  and  dug 
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and  excavated  and  tunnelled  near  to^  into,  under  and 
adjoining  a  certain  house,  buildings  and  land  of  and 
belonging  to  me  the  undersigned,  situate,  &c.,  for  the 
purposes  of  the  works  connected  with  the  drainage  of 
the  Metropolis,  whereby  my  said  house,  buildings  and 
land  have  been  greatly  damaged  and  injuriously  affected, 
and  by  reason  of  the  premises  the  walls  of  the  said 
house  and  buildings  have  become  and  are  greatly 
cracked,  broken,  weakened,  unsupported,  swagged  and 
given  way  and  subsided,  and  are  otherwise  greatly  in- 
jured. And  whereas  you  have  also  taken  part  of  my 
said  land  for  the  execution  of  the  said  works.  Now  I, 
the  undersigned  WiUiam  Balls,  being  the  owner  in  fee 
simple  of  the  above  mentioned  houses,  buildings  and 
land,  do  hereby,  in  pursuance  of  the  statutes  in  that 
case  made  and  provided,  give  you,  the  said  Metropolitan 
Boark  of  Works,  notice  that  I  require  you  to  pay  me 
compensation  in  respect  of  the  injury  done  to  my  said 
house,  buildings  and  land,  which  you  have  so  damaged 
and  injuriously  affected  as  aforesaid,  and  in  respect  of 
my  interest  in  the  land  so  taken  by  you  as  aforesaid, 
and  that  the  amount  of  my  claim  for  compensation,  by 
reason  of  the  premises,  is  40021  And  further  take  notice 
that  unless  you  are  willing  to  pay  to  me  the  amount  of 
compensation  so  claimed,  and  shall  enter  into  a  written 
agreement  for  that  purpose  within  twenty-one  days 
after  the  receipt  by  you  of  this  notice,  then  it  is  my 
desire  that  the  amount  of  the  compensation  to  be  paid 
to  me  by  you  by  reason  of  the  injury  to  my  said  house, 
buildings  and  land,  and  in  respect  of  my  land  so  taken 
by  you  as  aforesaid,  shall  be  settled  by  a  jury  according 
to  the  provisions  contained  in  the  statutes  in  that  case 
made  and  provided.     And  if  you,  the  said  Metropolitan 
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Board  of  Works,  fail  to  pay  the  said  sum  of  400/.,  or  to 
enter  into  such  written  agreement  as  aforesaid,  then 
and  in  that  case  I  do  hereby  request  and  require  you, 
within  tventy-one  days  after  the  receipt  of  this  notice, 
to  iasne  your  warrant  to  the  sheriff  of  Middlesex,  or 
other  proper  officer,  to  summon  a  special  jury  for  the 
settling  the  amount  of  the  said  compensation.  Witness 
my  hand  this  7th  day  o£  November,  a.d.  1865. 

"  miliam  Balh.'' 

The  Board  declined  to  pay  the  sum  claimed  or  to 
enter  into  a  written  agreement  for  payment  of  it ;  and 
on  the  24th  November  issued  their  warrant  to  the  sheriff 
of  Middlesex  to  summon  a  special  jury  in  accordance 
with  the  notice.  On  the  27th  their  attorneys  deposited 
the  warrant  with  the  sheriff,  and  gave  the  attorneys  of 
the  claimant  notice  thereof.  On  the  28th  the  sheriff 
served  upon  the  attorneys  for  the  Board  and  upon  the 
attorneys  of  the  claimant  a  summons  in  pursuance  of 
the  warrant  to  nominate  a  special  jury  on  the  4th 
December.  The  attorneys  of  both  parties  attended  at 
the  sheriff's  office  on  that  day  and  nominated  a 
special  jury.  On  the  same  day,  and  after  the  special 
jury  had  been  nominated,  the  following  notice  was 
served  upon  the  claimant,  and  a  duplicate  upon  his 
attorneys. 

''To  Mr.  miliam  Balls. 

"  Take  notice  that  the  Metropolitan  Board  of  Works 
are  ready  and  willing  to  purchase  all  your  estate  and 
interest  in  the  house,  buildings,  and  land  mentioned  and 
described  in  a  certain  notice  served  by  you  on  the  said 
Metropolitan  Board  of  Works,  and  dated  the  7th  day  of 
November,  1865,  which  premises  are  known  as  &c.,  at  a  price 
to  be  agreed  upon  by  two  competent  surveyors,  one  to  be 
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named  by  you,  the  said  Jfilliam  Balls,  and  the  other  by  the 
said  Metropolitan  Board  of  Works,  or  in  the  event  of  such 
two  surveyors  being  unable  to  agree  upon  a  price,  then 
at  a  sum  to  be  fixed  by  a  competent  surveyor  to  be 
nominated  by  them.  And  further  take  notice,  that  if 
you  decline  to  sell  your  estate  and  interest  in  the  said 
premises,  the  said  Metropolitan  Board  of  Works  are 
ready  and  willing  to  repair  and  make  good  the  damage 
(if  any)  occasioned  by  their  said  works  referred  to  in 
your  said  notice.  And  further  take  notice  that  if  you 
decline  to  sell  your  estate  and  interest  in  the  said 
premises  or  to  allow  the  said  Metropolitan  Board  of 
Works  to  repair  the  said  premises  as  lastly  hereinbefore 
mentioned,  then,  under  the  provisions  of  The  Metro- 
polis Local  Management  Act,  1855,  and  the  several 
Acts  amending  the  same,  relative  to  the  drainage  of  the 
Metropolis,  the  said  Metropohtan .  Board  of  Works  are 
ready  and  willing  to  pay  to  you  100/.  in  full  satisfac- 
tion and  discharge  of  all  claims  and  demands  of  what 
kind  or  nature  soever,  on  account  of  any  damage  or 
injury  sustained  by  you  through  their  said  works  in 
your  said  notice  mentioned,  such  sum  to  include  all 
costs,  charges  and  expenses  of  and  occasioned  by  or 
incidental  to  your  said  claim  or  the  proceedings  to 
enforce  the  same. 

"  Dated  this  4th  day  of  December,  1865. 
"  Yours,  &c., 
"  N.  Lindo  Sf  Sans,  47a,  Moorgate  Street, 
"For  JV.  W.  Smith,  Solicitor  to  the  Metropolitan  Board 
"  of  Works,  Spring  Gardens/* 

Messrs.  Lindo  Sf  Sons  are  attorneys  and  solicitors. 

At  the  same  time  a  notice,  dated  iind  signed  as  the 
preceding,  was  given  to  the  claimant  stating  that  in  pnr- 
suance  of  the  provisions  of  The  Metropolis  Management 
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Act,  1855^  and  the  several  Acts  amending  tlie  same, 
relating  to  the  drainage  of  the  Metropolis^  a  special 
jmy  to  be  sumraoned,  impannelled  and  returned  accord- 
ing to  the  proyisions  of  those  Acts  would  come  before 
the  sheriff  of  the  county  of  Middlesex,  at  his  office,  at 
deren  o'clock  in  the  forenoon  of  Friday,  the  15th 
December,  for  the  purpose  of  inquiring  of,  assessing  and 
giving  a  verdict  for  the  sum  of  money,  if  any,  to  be 
paid  for  compensation  for  and  in  respect  of  the  damage 
alleged  to  have  been  done  to  the  claimant's  house,  build- 
ings and  land  in  the  execution  of  the  works  authorized 
by  those  Acts,  &c.  Duplicates  of  the  notices  of  the  offer 
of  compensation  and  of  the  appointment  to  hold  the 
inquiry  were  served  upon  the  attorneys  of  the  claimant. 

In  consequence  of  the  notice  of  the  deposit  of  the 
warrant  with  the  sheriff,  and  of  the  summons  to  nomi- 
nates special  jury,  the  attorneys  of  the  claimant  incurred 
eonsiderable  costs,  charges  and  expenses  in  preparing 
ht  the  enquiry.  The  enquiry  was  held  on  the  15th 
December,  and  the  damages  were  assessed  by  the  jury 
at75i: 

Upon  application  by  the  claimant  to  the  Master  to 
tax  his  costs  it  was  contended  for  the  Board  that  the 
claimant  was  deprived  of  his  costs  by  reason  of  the 
offer  of  100/.  having  been  previously  made  within  the 
meaning  of  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  18.  s.  38.,  and  the  verdict  of  the  jury 
having  been  given  for  a  less  sum. 

On  behalf  of  the  claimant  it  was  contended  that  the 
(^er  made  at  the  same  time  as  and  with  the  notice  of 
the  holding  the  enquiry,  and  after  the  litigation  had  in 
fact  commenced,  was  too  late ;  and  that  the  offer  was 
bad  for  including  the  costs  which  had  been  incurred 
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through  the  acts  of  the  Board  in  the  issuing  of  their 
warrant  and  nomination  of  a  special  jury  whereby  Kti- 
gation  had  been  commenced ;  also  that  it  was  not  bind- 
ing upon  the  Board  not  being  made  under  its  seal ; 
Stat  18  &  19  Vict.  c.  120.  «.  43. 

The  Master  decided  that  the  claimant  was  entitled  to 
his  costs  of  the  enquiry^  and  taxed  them  at  156/. ;  and 
that  part  of  them  (including  the  costs  of  the  attorney 
attending  to  nominate  the  special  jury»  viz.  135.  4d.)^ 
which  was  incurred  before  the  service  of  the  notice  of 
the  4th  December  stating  the  time  and  place  of  inquiry^ 
he  taxed  at  40/.  10*. 


Tindal  Atkinson  Serjt  and  Shaw  shewed  cause.— » 
First  This  was  a  proceeding  under  The  Lands  Clauses 
Consolidation  Act^  1845^  8  &  9  Fict.  c.  18.^  all  the  pro^ 
visions  of  which^  except  those  with  respect  to  the  recovery 
of  forfeitures,  penalties  and  costs,  are  incorporated  v?ith 
The  Metropolis  Management  Act,  1855,  18  &  19  Vict, 
c.  120.,  by  sect.  151  of  the  latter  Act  Stat.  8  &  9  Vict. 
C'  18.  8.  51.  not  having  fixed  the  time  when  the  offer 
previous  to  the  enquiry  must  be  made  in  order  to  exclude 
the  right  of  the  claimant  to  costs  if  the  jury  give  less 
than  the  amount  offered,  it  was  held  in  The  MetrapoUian 
Railway  Company,  appts.,  Tumham,  respt.  (a),  that  it 
must  be  made  a  reasonable  time  before  the  enquiry.  In 
that  case  an  offer  made  after  notice  of  holding  the  en- 
quiry had  been  given  was  held  bad :  and  the  reasons 
stated  by  Erie  C.  J.  and  WitUs  J.  shew  that  no  offer  is 
reasonable  which  is  made  after  the  claimant  has  been 
called  upon  to  prove  his  cli^m,  and  consequently  has 
incurred  expense  in  proceeding  with  the  enquiry.     Here, 

{n)  14  a  B,  y,  S.  212, 
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though  the  offer  was  contemporaneous  with  the  ten 
days  notice  of  trial,  the  claimant  had  necessarily  in- 
carred  the  cost  of  attending  to  reduce  the  special  jury. 
In  Se  Hayward  and  The  Metropolitan  Railway  Com- 
fony  (a)  there  were  two  oflfers,  the  first  on  the  day  of 
issoisg  the  warrant  to  the  sheriff  but  before  it  was  issued, 
and  the  second  five  ^ys  before  the  day  appointed  for 
nominating  the  spfedid  jury  though  after  the  notice 
from  the  sheriff  appointing  that  day,  and  it  was  held  that 
the  second  offer  was  in  time;  but  there  the  notice  of 
holding  the  enquiry  was  the  first  iiUimation  to  the 
claimant  of  an  intention  on  the  part  of  the  Company  to 
litigate.  [LuA  J.  referred  to  Yates  y.  The  Mayor  ffc. 
ofBIaeUum  (&).]  In  the  case  of  a  common  jury  the 
offer  might  be  made  at  the  time  of  giving  notice  of  trial 
becanse  no  costs  would  have  been  necessarily  incurred. 
But  in  the  case  of  a  special  jury,  under  sect  54, 
the  sheriff  is  to  summon  both  parties  before  him, 
by  themselves  or  their  attorneys,  for  the  purpose  of 
nominating  and  striking  the  jury,  and  to  appoint  a  day 
not  kter  than  the  eighth  day  after  striking  the  jury  for 
the  parties  or  their  agents  to  appear  before  him  to  reduce 
the  number  of  the  jury.  By  sect  52  the  costs  of  the 
enquiry  *'  shall  include  all  reasonable  costs,  charges,  and 
expenses  incurred  in  summoning,  impannelling,  and 
retoming  the  jury,  &c.,  and  otherwise  incident  to  such 
inqoiiy/'  The  costs  of  attending  to  nominate  the 
•pedal  jury  are  therefore  recoverable,  though  the 
costs  of  preparing  for  the  enquiry  are  not;  and  if  the 
claimant  had  accepted  the  100/.  as  compensation,  dis- 
regarding  the  mention  of  costs,  he  would  have  foregone 
those  costs;  it  could  not  have  been  intended  that  the 
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offer  should  place  him  in  a  worse  position  than  if  no 
offer  were  made. 

Secondly.  The  offer  of  the  Board  should  be  uncon- 
ditional^ like  that  in  sect.  38,  in  respect  of  the  matter 
for  which  the  jury  are  to  gire  oompensatiouy  tIz.,  the 
value  of  the  land  taken  and  the  injury  to  the  land. 
This  offer  might  include  a  claim  for  negligence  in 
the  execution  of  the  works.  [Blackburn  J.  It  refers 
to  the  notice,  and  must  be  construed  with  reference  to 
the  subject-matter  of  it.] 

Thirdly.  The  offer  is  bad,  not  being  sealed  with  the 
seal  of  the  Board,  nor  signed  by  the  clerk  or  other 
oflScer  of  the  Board.  [They  referred  to  sect.  149  of 
The  Metropolis  Management  Act,  1855,  18  &  19  Fkt 
c.  120.]  By  sect.  222,  "  Erery  notice,  demand,  or 
like  document  given  by  or  on  behalf  of  the  Metropolitan 
Board  of  Works,  or  any  vestry  or  District  Board,  undw 
this  Act,  shall  be  sufficiently  authenticated  if  signed  by 
their  clerk  or  by  the  officer  by  whom  the  same  is  given." 
ICockburn  C.  J.  This  is  not  a  contract  to  which  sect. 
149  relates,  nor  a  notice  given  under  sect  222»  Black* 
burn  J.  Besides,  the  claimant  cannot  treat  the  notice 
as  valid  for  the  purpose  of  getting  costs,  and  at  the  same 
time  say  it  is  invalid.]  There  were  two  independent 
notices,  one  containing  the  offer,  the  other  giving  notice 
of  the  time  of  holding  the  enquiry  before  the  sheriff. 
The  notice  is  not  signed  by  a  person  who  can  bind  the 
Board.  [Blackburn  J,  Sect.  222  refers  to  notices 
given  under  that  Act :  this  is  a  notice  given  under  stat. 
8  &  9  Vici.  c.  18.  It  would  be  monstrously  incon- 
venient if  the  solicitors  for  the  Board  were  not  com- 
petent to  give  such  a  notice.  Lush  J.  Sect  222  of 
Itat.  18  &  19  Vict  c.  120.  says  that  the  notice  may  be 
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"sigDed  by  their  clerk  or  by  the  officer  by  whom  the 
same  is  given;''  why  should  not  Messrs.  Lmdo  be 
deemed  their  officer  pro  hac  vice  ?] 

Montagu  Chamben  and  Raymond^  in  support  of  the 
role.— First.  The  offer  of  compensation  was  in  time. 
In  Re  Haytoard  and  The  Metropolitan  Railway  Com' 
pony  (a)  the  Court  thought  that  the  offer  might  be 
made  when  notice  of  the  time  and  place  of  holding  the 
enqniiy  was  given  by  the  Company  to  the  claimant^ 
which  allows  ten  days  before  the  enquiry.  That  rule  is 
dear  and  simple  and  applicable  to  all  cases ;  and  in  the 
present  case  gave  ample  time  to  the  claimant  to  consider 
the  expediency  of  accepting  the  offer  of  100/.  [Coch- 
bum  C.  J.  Suppose  the  jury  had  found  that  the  claimant 
was  entitled  to  a  larger  sum  than  lOOL  for  compensa- 
tion, the  costs  of  nominating  the  special  jury  would 
have  been  costs  to  which  he  would  have  been  entitled 
mider  sect.  52  of  stat.  8  &  9  Vict.  c.  18.  Is  an  offer 
made  in  reasonable  time  when  such  costs  have  been 
actually  incurred?  In  Re  Hay  ward  and  The  Metro** 
poKtan  Railway  Company  there  were  no  costs  to  which 
the  chdmant  was  legally  entitled.] 

Secondly.  The  offer  is  not  invalidated  by  the  men- 
tion of  costs.  It  is  mere  surplusage,  for  on  the  enquiry 
before  the  sheriff  the  jury  have  no  power  to  consider 
the  costs  occasioned  to  the  claimant  by  the  proceedings. 
The  claimant,  in  considering  whether  he  would  accept 
the  offer  of  100/.,  should  disregard  the  mention  of  costs 
because  he  must  know  he  is  not  entitled  to  them.  In 
an  action  costs  are  necessarily  incurred  de  die  in  diem, 
ud  therefore  a  tender  must  include  costs;  but  in  this 

(a)  4  B,  #  5.  787. 
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proceeding  the  object  of  the  offer  is  to  furnish  the  teat 
whether  the  daimant  is  entitled  to  the  costs  of  the 
enquiry :  no  legal  meaning  can  be  attached  to  costs  in 
the  offer  of  compensation ;  and  the  Master  in  taxing 
the  costs  would  not  be  influenced  by  it  [Cockbum  C.  J. 
Suppose  the  Board  made  an  offer  of  100/.  compensation 
and  25/.  for  costs,  it  would  be  bad ;  for  they  are  not 
entitled  to  limit  the  amount  of  costs.]  The  daimant 
might  have  taken  the  100/.  and  the  Board  coiild  not 
have  recovered  it  back.  [Blackburn  J.  The  mention 
of  costs  may  have  influenced  the  claimant;  he  may 
have  been  bon&  fide  of  opinion  that  he  was  entitled  to 
50/.  for  costs.]  The  existence  of  that  bona  fide  belief 
is  not  a  l^al  argument  for  construing  the  provisions  of 
the  statute. 


CocKBUBN  C.  J.  This  rule  must  be  discharged.  It  is 
questionable  whether  the  offer  was  made  in  time,  seeing 
that  the  costs  of  nominating  a  special  jury  had  been 
incurred,  which  the  claimant  would  have  been  entitled 
'to  if  the  jury  had  given  more  than  the  sum  offered : 
when  once  the  period  has  arrived  at  which  active  litiga- 
tion has  begun  and  such  costs  have  been  necessarily 
incurred  I  doubt  whether  it  is  not  too  late  to  make  an 
offer.  The  Courts  have  said  that  the  offer  must  be 
made  in  a  reasonable  time,  and  I  doubt  whether  the 
offer  in  the  present  case  was  so  made. 

But  it  is  not  necessary  to  decide  that  point,  for  the 
offer  is  clearly  bad  as  involving  a  condition  that  the 
lOOL  should  indude  all  costs  as  well  as  compensation* 
Stat.  8  &  9  Vict.  c.  18.  «•  51.  contemplates  that  before 
the  parties  embark  in  litigation  a  reasonable  offer  of 
compensation  should  be  made  by  the  promoters  of  the 
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undertaking  in  order  to  entail   on  the  claimant  the  I866. 

conseqnence  of  having  to  pay  his  own  costs  incident  to  ^ 

the  enquiry  if  he  refoses  the  oflFer :  that  oflFer  should  be  ^^^ 

simply  of  a  sum  as  compensation  for  the  matter  which  ^^^^^ 

is  the  subject  of  enquiry  by  the  jury.    The  Board  were  "^^^ 
not  justified  in  putting  this  condition  into  the  offer ; 
therefore  it  was  not  binding  on  the  claimant 

Blackbubn  J.  The  offer  of  compensation  at  what- 
ever time  it  ought  to  be  made  must  be  such  as  to  enable 
the  claimant  to  consider  whether  he  will  accept  it  or 
not;  and  if  it  is  of  a  lump  sum  not  only  for  compensa- 
tion for  interest  in  land  taken  or  for  injuriously  affecting 
land,  but  in  satisfaction  of  any  claim  for  costs,  it  might 
mislead  the  claimant  in  making  up  his  mind  whether  he 
should  accept  it.     liVhat  may  be  called  inchoate  costs 


/  are  costs  incurred  by  a  claimant  which  according  to  the 

decisions  he  is  not  entitled  to  recover;  but  for  those 
decisions  he  might  suppose  that  he  could  recover  all 
coste  incurred,  and  so  would  treat  the  offer  as  including 
costs  as  well  as  compensation. 

Stat  8& 9  Vict.  c.  18.  s.  51.  is  silent  as  to  the  time  of 
the  offer,  and  the  cases  referred  to  do  not  decide  it;  but 
Companies  will  be  wise  in  not  putting  it  off  so  late  as  in 
the  present  case. 

Lush  J.  The  offer  is  bad  because  it  mentioned  a  lump 
ram  not  only  for  compensation  but  for  costs  also,  with 
whichlatterthejuryhavenothingtodo.  Whenalumpsum 
is  offered  for  both  it  is  impossible  that  the  rights  of  the 
parties  as  to  costs,  under  sect.  51  of  stat.  8  &  9  Fict  c.  18., 
pan  be  ascertained,  inasmuch  as  those  rights  depend  on 
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the  amount  of  compensation  awarded  by  the  jury  com- 
pared with  the  amount  offered  for  compensation. 

Also  I  have  much  doubt  whether  an  offer  is  in  time 
unless  made  prior  to  the  first  step  in  the  litigation  by 
which  costs  are  necessarily  incurred. 

Rule  discharged. 


Wednesday^ 
January  ITth. 

^oor  rate. 
Deductions, 
Gas  works. 
Machinery 
fixed  to  tM 
freehold. 
Course  of 
business  in 
letting  for 
tenant  to  pur- 
chase  fixtures. 


The   Queen    against    The    Inhabitants    of   the 
Parish  of  Lee. 


1.  In  assessing  to  the  poor  rate  property  consisting  of  buildings, 
machinery,  &c.,  no  deduction  ought  to  be  allowed  in  respect  of  things 
which,  though  capable  of  beine  removed,  are  so  far  attached  to  the 
freehold  as  that  it  was  intended  that  they  should  remain  permanently 
connected  with  it  as  essential  to  the  purpose  for  which  the  buildings 
were  erected ;  and  the  fact  that,  according  to  the  practice  and  course  of 
business  in  letting  such  property,  the  tenant  would  have  to  take  to 
and  find  capital  for  the  purchase  of  those  things,  makes  no  difference. 

2.  A  gas  Company  ^irere  rated  in  respect  of  the  occupation  of  land 
by  their  pipes,  and  on  appeal  claimed  deductions  from  the  amount 
at  which  the  rateable  ralue  of  their  property  was  assessed  in  respect 
of  (1)  meters,  (2)  retorts,  (3)  purifiers,  (4)  steam  engines  and  boilere, 
(5)  gasholders,  and  (6)  trade  fixtures.  (1).  The  meters  are  placed  on 
the  premises  of  the  consumers,  being  used  for  the  distribution  of  gas 
and  the  earning  of  profits :  they  are  soldered  to  the  service  pipes,  but 
might  be  so  placed  as  to  remain  in  position  without  being  fixed  in  any 
way :  the  service  pipes  belong  to  the  Company  for  the  first  twenty-five 
feet  from  the  main ;  beyond  tne  twenty-five  feet  they  are  laid  down  and 
repaired  at  the  expense  of  the  consumer.  The  meters  are  not  in  all 
cases  at  so  great  a  distance  as  twenty-five  feet  from  the  main.  (2).  Eetorts 
are  instruments  in  which  the  coals  are  carbonized  and  the  gas  produced, 
and  they  consist  of  circular  pieces  of  clay,  to  which  the  heat  is  applied, 
arches  which  contain  them,  pipes  which  permit  the  gas  to  ascena  from 
them,  their  iron  faces,  and  pipes  over  the  arches  which  convey  the  gas 
from  them  through  the  purifiers  to  the  tanks  where  it  is  received  by 
the  gasholders.  All  these  are  above  ^ the  floor  level,  and  are  distinct 
and  severable  from  the  basement  floor,  and  are  not  attached  to  it  by 
mortar  or  cement,  but  are  packed  with  fire  clay,  which  hardens  by 
the  action  of  heat,  and  holds  them  in  their  place.  They  are  very 
perishable,  and  require  to  be  renewed  every  two  years,  and  are  therefore 
so  constructed  as  to  be  removable  without  difficulty  and  without  injuiy 
to  the  basement  (3).  Purifiers  are  massive  iron  vessels,  standing  on  a 
brick  base,  but  not  fixed  thereto ;  they  are  however  connected  on  the 
one  side  with  the  pipes  passing  through  the  soil  from  the  retorts  by 
screwed  bolts  fastened  into  the  plates  of  the  purifier,  and  on  the  other 
with  main  pipes  similarly  attached  passing  through  the  soil  to  the 
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tataks  and  guholders.     (4).  Steam   eneines  are  us^d  for  diiTing  the  1866. 

machineiy,  pumps,  &c.,  and  are  fastened  by  screw  bolts  to  a  stone  base   ' 

fixed  in  the  soil :  by  unscrewing  the  bolts  the  engines  can  be  detached,     mv .  nTT«K« 

The  boUers  are  set  in  brick  work,  which  is  fixed  in  the  soil.    (5).  Gas      *"*  se^K™ 

holders  are  hollow  cylindrical  yessels  of  plate  iron,  open  at  the  bottom,    inhabitanta  of 

but  roofed  in  with  the  same  material :  they  are  not  fixed  in  any  way,  » -- 

but  so  plackl  that  they  rise  and  fall  in  drcnlar  tanks  excavated  beDeath 

the  BoHaoe  of  the  soil,  into  which  the  gas  passes  through  the  purifiers 

from  the  retorts ;  arotmd  the  edges  of  these  tanks  are  plac^  iron  columns. 

The  gas  holders  are  fitted  on  their  upper  rim  or  edge  with  wheels,  which 

run  on  the  columns  and  guide  the  gas  holder  in  its  ascent :  they  are 

easily  taken  down  without  iiy'ury  to  the  foundation  or  any  part  of  the 

structure.    (6).  Trade  fixtures,  such  as  pumps  and  exhausters,  which 

are  fixed  to  the  freehold,  but  under  such  circumstances  and  m  such  a 

manner  that  they  would  be  remoxable  as  tenant's  fixtures.    Held,  that 

a  deduction  ought  to  be  allowed  in  respect  of  the  cost  of  the  meters,  but 

not  in  respect  of  the  retorts,  purifiers,  steam  engines  and  boilers,  gas 

holdoB)  or  trade  fixtures. 

f\S  appeal  to  the  Quarter  Sessions  fur  the  county 
of  Keni^  holden  at  Maidstone,  in  1865,  by  the 
directors  of  The  Phcenix  Gas  Light  and  Coke  Company, 
sgainst  a  rate  for  the  relief  of  the  poor  of  the  parish 
of  lAt,  in  which  that  Company  were  rated  as  owners 
and  occnpiers  of  lines  of  pipes  laid  down  in  the  several 
streets  throughout  the  parish,  estimated  extent  15,230 
yards,  gross  estimated  rental  1539/.,  rateable  value 
1213/.,  the  Sessions  amended  the  rate  by  reducing  the 
gross  estimated  rental  to  500/.,  and  the  rateable  value 
to  364/.,  subject  to  the  opinion  of  this  Court  on  the 
following  case.* 

The  appellants  are  a  gas  light  and  coke  Company 
incorporated  by  stat  5  G.  4.  c.  Ixxviii.,  amended  by 
stat.  27  &  23  Vict.  c.  dix.,  for  the  purpose  of  the  manu- 
facture of  gas,  and  its  supply  to  parts  of  the  Metropolis 
and  its  suburbs.     It  possesses  three  stations  or  establish- 
ments for  the  manufacture  of  gas  in  the  parishes  of  St. 
Mary  Lambeth,  St.  Saviour  Southtaark  and  St.  Alphage 
Greenwich,  respectively,  and   two  for  storage  in  the 
parishes  of  St.  Mary  Lambeth  and  St.  George  the  Martyr 
Sauihwarh,  respectively,  whence  the  gas  is  distributed 
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by  mains  and  pipes  to  the  yarious  parishes,  and  the 
consumers'  houses. 

The  stations  are  fitted  with  all  the  apparatus  necessary 
for  the  manufacture  and  storing  of  gas.  This  apparatus 
and  the  buildings  of  the  stations  have  been  from  time  to 
time  placed  by  the  Company  upon  land  purchased  by 
them  for  the  purpose,  and  of  which  they  are  absolute 
owners,  with  this  exception,  that  a  small  part  of  their 
offices  at  Bankside  is  rented  by  them  from  other 
persons. 

The  gas,  having  been  manufactured  in  the  establish- 
ments, is  distributed  to  the  various  parishes  through 
mains  laid  beneath  the  surface  of  the  streets.  From 
the  mains  it  is  distributed  by  service  pipes  to  the  houses 
of  the  consumers  and  to  the  public  lamps. 

The  service  pipes  lead  to  meters  which  are  used  for 
measuring  the  gas  supplied  to  the  consumers,  and  from 
the  other  side  of  which  other  pipes  convey  the  measured 
gas  to  the  burners. 

The  mains  are  the  property  of  the  Company.  The 
public  lamps  and  the  service  pipes  which  supply  them 
are  the  property  of  the  parishes.  The  service  pipes 
which  supply  private  consumers  are  laid  down  by  and 
belong  to  the  Company  for  the  first  25  feet  from  the 
main,  but  beyond  the  26  feet  they  are  laid  down  and 
repaired  at  the  expense  of  the  consumer.  The  meters 
are  not  in  all  cases  at  so  great  a  distance  as  25  feet  from 
the  main.  At  or  near  the  place  where  the  service  pipe 
ends  is  placed  a  main  tap  by  which  the  gas  can  be 
turned  oflP,  and  which  belongs  to  the  consumer.  Neither 
the  meters  nor  the  pipes,  beyond  the  main  taps,  are  on 
the  land  of  the  Company.  No  rent  is  charged  for  the 
use  of  the  meters,  but  the  consumers  are  charged  for 
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tbe  gas  consumed  as  measured  by  the  meters  at  a  certain       1866. 
price  per  1000  cubic  feet.  The  QubbiT 

The  property  of  the  Company  in  Lee  parish,  exclusive  inhabitantiof 
of  the  meters,  consists  only  of  mains  and  service  pipes. 
In  1863  the  assessment  was  raised  to  1539/.  gross,  and 
1213/1  net  rateable  value.  Against  this  increased  rating 
the  Company  appealed,  and  produced  the  following  state- 
ment, and  gave  evidence  to  establish  the  accuracy  of 
the  figures  therein  set  forth. 

''  The  Phcenix  Gas  Company  and  Lee  Parish. 

Gross  Receipts : 

Total  Bental  for  6his  Light  for  the  jear  ending 

25th  December,  1863  .  .  .  ^£143,689 

Working  expenses : 

Coals,  78,563  tons,  at  15«.  3d,  .      X59,888 

Materials  for  pnxification        .  .  984 


Less  Besidnal  Products,  m,  Coke,  Breese,  Tar 

-      60,872 

and  Ammonial  Ijioaor               .            • 

.      33.394 

27,478 

Wages: 

Salaries  and  Commissions 

.      21,537 

Office  Ezpensf^s  and  Stationery     . 

2014 

the  expenses  not  onlj  of  repairs  but  also  of 

reinstatement     .... 

.      20,576 

Meter  repairs  and  fixing  .            .            •            . 

3100 

Less  Meter  Rent  receiyed 

Lighting,  cleansing  and  repairing  PnbUe  Lamps 

2961 

Stores 

Bad  debts  and  overcharges 

716 

Law  expenses        .           .           •            • 

1000 

Inddental  expenses 

DirectoiB  and  Auditors 

2100 

Bates  and  taxes  5/6  in  the  £  on  an  assess- 

ment of  £15,429 

4244 

85,655 


NetBeceipts    .    £58,034 
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Occupiers'  share : 

Working  Capital        .  .£130,000 

Present  value  of  Meters         .    ♦      .    36,000 
Present  value  of  Retorts         .  .     18,000 

Present  value  of  Fixtures  and  Utensils  97,000 

200,000 
Interest — 5  per  cfcnt.  thereon 
Trade  profits — 10  per  cent,  thereon 
Risks  and  casualties — 2jf  per  cent,  thereon 


10,000 

20,000 

5000 


Gross  Estimated  Rental    . 
Statutable  deductions : 
Probable  average  annual  cost  of  renewals  and 

insuvance  of  buildings  and  apparatus     .  .       2655 

Annual  Sinking  Fund  for  renewal  of  trade  fix- 
tures and  utensils  ....       3000 
Annual  sinking  fund  for  reproduction  of  mains 

and  pipes  .  .  .  .       1950 


35,000 
£23,034 


7,605 


Rateable  value    .    £15,429 


Rateable  value  of  the  whole  Works 
Estimated  rateable  value  of  Stations  (not  in- 
cluding the    meters,   retorts,    fixtures  and 
utensils  in  respect  of  which  above  deductions 
are  made)  .  • 


£15,429 


8,628 


Bateable  value  of  mains  and  pipes    .    £6801 

As  £143,689    :    £6801    ::    £5144      :      £243 

Gross  Receipts.     Rateable  value        Reoeipts  in     Rateable  value  of 
of  the  mains.  Lu.  the  mains  in  Zee." 

The  Quarter  Sessions  reduced  the  items  for  lavf 
expenses  and  statutable  deductions,  but  found  upon  the 
evidence  before  them  that  all  the  other  deductions  were 
proper  to  be  made,  and  amended  the  rate  by  reducing 
the  net  rateable  value  of  the  Company's  property  in  the 
parish  of  Lee  from  1213/.  to  364/. 

It  was  contended  on  behalf  of  the  respondents  that 
the  deduction  of  a  percentage  of  5  per  cent,  for  interest. 
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10  per  cent,  tenant's  profits,  and  2^  per  cent,  for  risks       1866. 
and  casualties  upon  '^  present  value  of  meters,''  '^  present    xhe  Qubbh 
▼aluc  of  retorts/'  and  "present  value  of  fixtures  and  inhsi>itantaof 
utensils/'  should  not  be  allowed,  inasmuch  as  the  matters        ^*'* 
in  respect  of  which  the  deduction  was  claimed  were 
fixed  to  or  connected  with  the  land  and  instead  of 
diminishing  increased  its  value  for  the  purposes  of 
rating. 

The  meters  in  all  cases  are  placed  on  the  premises  of 
the  consumers.  They  are  not  in  any  way  connected 
with  the  manufacture  nor  are  they  indispensable,  though 
used  for  the  distribution  of  gas  and  the  earning  of 
profits.  They  are  maintained  in  their  position  by  being 
soldered  to  the  service  pipes,  which  are  made  of  lead. 
If  the  service  pipes  were  not  required  to  be  flexibfe, 
soldering  would  not  be  necessary,  for  the  meters  might 
be  so  placed  as  to  remain  in  position  without  being 
fixed  in  any  way.  Meters  are  taken  off  when  they 
require  repair  or  renewal  or  for  other  causes  and  replaced 
I7  others,  and  when  repaired  are  frequently  placed  in  a 
different  house  and  in  a  different  parish.  Their  original 
cost  was  45,0002. 

The  retorts  are  the  instruments  in  which  the  coals 
are  carbonized  and  the  gas  produced,  and  they  consist 
not  only  of  the  circular  pieces  of  clay  to  which  the  heat 
is  applied,  but  also  the  arches  which  contain  them, 
the  pipes  which  permit  the  gas  to  ascend  from  them, 
the  iron  faces  of  them  and  the  pipes  over  the  arches 
which  convey  the  gas  from  them  through  the  purifiers 
to  the  tanks  where  it  is  received  by  the  gasholders.  All 
the  parts  which  are  above  the  floor  level  are  included  in 
the  term  ''retorts,"  and  the  whole  of  these  parts  are 
distinct  and  severable  from  the  foundation  or  basement 
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1866.  floor  and  are  not  attached  to  it  by  mortar  or  cement, 
The  Qdbbn  ^^^  *^  packed  with  fire  clay,  which  hardens  by  the 
inhabiTantB  of  ^^^^  ^^  ^®^*  *"*^  holds  them  in  their  place.  The  parts 
of  the  retorts  above  the  floor  level  are  very  perishable. 
By  the  wear  and  tear  caused  by  the  action  of  heat  and 
other  processes  of  the  manufacture  of  gas  they  are  soon 
rendered  useless,  and  require  to  be  renewed  every  two 
years.  They  are  therefore  so  constructed  as  to  be 
removeable  without  di£Bculty  and  without  injury  to  the 
basement  on  which  they  rest.  The  prime  cost  of  the 
retorts  required  by  the  Company  is  24,000/. 

Under  the  word  "  utensils''  are  included  purifiers, 
steam  engines,  boilers,  and  the  moveable  part  of  the 
gasholders. 

The  purifiers  are  massive  iron  vessels  standing  on  a 
brick  base,  but  not  fixed  thereto.  They  are  however 
connected  on  the  one  side  with  the  pipes  passing 
through  the  soil  from  the  retorts  in  which  the  gas  is 
produced  by  screwed  bolts  fastened  into  the  plates  of 
the  purifier,  and  on  the  other  with  main  pipes  similarly 
attached,  passing  through  the  soil  to  the  tanks  and 
gasholders  where  the  gas  is  stored  for  use.  The  purifiers 
may  be  described  a^  groups  of  hollow  cylinders  or 
columns  of  iron  perpendicularly  set  up  parallel  to  each 
other  on  the  brick  base,  closed  at  the  top  by  moveable 
lids,  retained  in  their  place  by  their  own  weight,  and 
rendered  gastight  only  by  means  of  their  edges  resting 
in  a  water  joint  or  circular  channel  containing  water 
and  running  round  the  top  of  the  cylinder.  The  gas 
passes  from  the  retorts  through  the  purifiers  to  the 
tanks  and  gasholders,  and  in  its  passage  is  purified  by  a 
chemical  process.  The  present  value  of  the  purifiers  in 
the  aggregate  is  85,000/. 

The  steam  engines  are  used  for  driving  the  machinervy 
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ptimps,  &c*^  and  are  fastened  hj  screw  bolts  to  a  stone 
biae  fix^  in  the  soU.  By  tinscrewiag  the  bolts  the 
en^nes  can  be  detached. 

Tlie  boilers  are  set  iu  brick  work,  which  is  fijced  in 
the  sail  The  present  value  of  boilera  and  engines  is 
50(KV. 

The  gasholders  are  hollow  vessels  of  plate  iron,  cylin- 
*lrical  in  form,  open  at  the  bottom,  but  roofed  in  with 
the  same  material,  which  are  nsed  for  storing  the  gas, 
luiti]  required  for  consumption.  They  are  not  fixed  in 
loy  way,  but  are  so  placed  that  aa  they  fill  with  or  are 
emptied  of  the  gas  they  rise  and  fall  in  circular  tanks 
eicttTated  beneath  the  surface  of  the  soil,  into  which  the 
gM  passes  throngh  the  purifiers  from  the  retorts: 
around  the  edges  of  these  tanks  are  placed  iron  columnsi. 
The  lasholdeFs  are  fitted  on  their  upper  rim  or  eclgc 
with  wheek^  which  run  on  the  columns  and  guide  the 
psboMer  in  its  ascent,  In  some  casea  also  chains  are 
litached  to  the  gasholder  and  pass  over  the  top  of  the 
columns.  To  the  other  end  of  these  chains  can  be 
ittiched  weights  by  which  the  weight  and  pressure  of 
the  gasb older  can  be  regulated  at  pleasure.  It  is  usual 
and  necessary  at  times  to  take  down  the  gasholders  for 
repair  or  other  purposes^  and  they  are  easily  taken 
doirn  without  injury  to  the  foundation  or  any  part  of 
the  stnicture-  They  do  not  last  more  than  twenty 
jesm.    The  present  value  of  the  gasholders  is  26,500/. 

The  balance  of  97,(X)0/.,  after  deducting  the  pre- 
•€nt  value  of  the  purifiers^  steam  engines  and  boilers^ 
^  of  the  moveable  part  of  the  gasholders,  represents 
the  present  value  of  various  trade  fixturesi  such  as 
pnmf&  and  exhausters,  which  are  fixed  to  the  freehold, 
bal;  under  such  circumstances  and  in  such  a  maiuicr 
u  2 
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1863,       that,  under  tlie  law  goTemiDg  the  right  to  remore  fix- 

The  Queen     tures,  a  tenant,  who  during  his  term  had  erected  and 

Inhabitants  of  ^^®^  them  for  the  purposes  of  his  trade,  would  during 

his  term  have  the  right  to  serer  and  dispose  of  them. 

The  original  cost  to  the  Company  of  the  property  ralud 

at  97,000/.  exceeded  this  sum  by  25,000/. 

According  to  the  practice  and  course  of  business  ii 
letting  and  hiring  gas  works  the  tenant  would  have  t( 
take  to  and  find  capital  for  all  the  property  comprisec 
under  the  heads  "meters,"  ''retorts,  "tenants  fixtures' 
and  "utensils,"  and  would  hare  to  proride  150,000/.  fa 
that  purpose,  and  a  deduction  in  respect  of  such  outla] 
was  to  be  made  in  estimating,  according  to  the  provisioni 
of  The  Parochial  Assessments  Act,  6  &  7  ^^  4.  c,  96. 
what  rent  a  tenant  from  year  to  year  would  be  willing 
or  might  reasonably  be  expected  to  pay. 

The  Sessions  found  that  17^  per  cent,  was  a  fair  pc 
centage  to  allow  on  tenant's  capital  for  interest  o 
money  for  his  own  trouble  and  skill,  and  for  provisioi 
against  risks,  and  allowed  a  deduction  at  that  rate  no 
only  on  the  50,000/.,  which  they  found  to  be  the  amoun 
of  working  capital  which  a  tenant  would  require,  bu 
also  on  the  further  sum  of  150,000/. 

The  questions  for  the  opinion  of  the  Court  were 
First.  Whether  it  was  competent  for  the  Quarter  Sea 
sions  to  allow  a  deduction  by  way  of  tenant's  profits  i\ 
respect  of  any,  and  if  any  of  which,  of  the  matters  an( 
things  comprised  imder  the  heads  meters,  retorts,  te 
nant's  trade  fixtures  and  utensils ;  and  Secondly,  If  th< 
Court  should  be  of  opinion  that  in  any  of  the  abovi 
mentioned  cases  it  was  not  competent  for  the  Quarte 
Sessions  to  allow  a  deduction  they  should  amend  tb 
rate  accordingly. 
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BM?a?  aad  J,  C 


are  entitled 


for  the  appellants,— First.        1806. 


I 


The  appellants  are  entitled  to  a  deduction  in  retipcct  of     The  i^v^su 
ik  meters^  retorts,  tenant's  fixtures,  and   *' utensils'*  Inhnblitttitupr 
Qiidcr  which   (a)    are    included    the    purifiers,    steam 
en^nes,  boilers,  and  the  moveable  part   of  the  gas- 
holders;  for  it  is  found  (i)   that,  according  to  the 
pfBctice  and  course  of  business  iu  letting  and  hiring 
g*s  works,   the    tenant  would   have   to   take   to   and 
find  capital  for  all  the  property  coiuprised  under  those 
Iifiadt.     [Blackburn  J,      If  the  tenant  purchases  the 
fixtures  he   im  in  tlie  same  position  as  a  person  who 
his  paid  a  fine  on  taking  a  lease  and  for  that  reason 
pi^sl^s  rent     The  fixtures  are  part  of  what  would  be 
let  to  the  hypothetical  tenant     Mellor  J,    Whether  a 
deduction  should  be  allowed  in  respect  of  any  of  these 
thinp  does  not  depend  on  the  ownership  of   theoi 
but  oa  the  nature  of  their  annexation.     Blackburn  J. 
As  to  the  things    not  affixed  to    the    freehold,    t!ie 
appeUants  would  he  entitled  to  a  deduction  as  much 
to  a  farmer,  who,  in  taking  a  dairy  farm,  must  con- 
^der  what  capital  he  would  expend  in  the  purchase 
of  cows.    If  an  owner  of  land  lets  it  to  a  builder,  reaerv- 
iog  a  ground  rent^  and  a  house  is  built  on  it,  and  A* 
parckasea  the  house  and  pays  the  ground  rent,  he  is 
rated  for  the  house  and  land :  what  difference  is  there 
between  the  land  iu  that  case  and  the  fixtures  here  ?] 
In  J?f^,  V.    77**?  Southampton   Dock   Company  (c),  and 
J^.  T.  The  North  StaffordsMre  Mailwat/  Company  (rf), 
it  wm  held  that  no  deduction  should  be  allowed  in 
respect  of  things   which,  though   severable   from   the 
fireehold,  were  so  attached  as  that  it  was  intended  that 
they  should  remain  permanently  connected  with  tlie 


(^)  H  Q.  B.  mj. 


(A)  Seo  suprA,  p.  IWi. 


Lki. 


198  HILARY  TERM. 

1866.  premises  as  essential  to  the  working  of  the  business 
The  QuEBN  c^ned  on  there.  But  in  those  cases  there  was  no 
Inhabitants  of  P""^^  ®^^  course  of  busiuess  that  the  things  should 
be  purchased  by  the  tenant.  These  things  are  like 
the  dressings,  manure,  and  growing  crops  which  are  to 
be  taken  and  paid  for  on  a  valuation  by  the  incoming 
tenant  of  a  farm.  [Blackburn  J.  There  the  manure 
enriches  the  land:  the  tenant  must  spend  money 
annually  upon  the  land  in  manuring  it.]  Some  of  these 
things  are  perishable  and  consumed  in  the  use  of  them. 
[Blackburn  J.  That  would  be  taken  into  account  in 
the  way  of  deduction.  MeUor  J.  Confusion  arises 
from  not  distinguishing  between  the  actual  and  the 
hypothetical  tenant :  so  fieur  as  the  parish  is  concerned 
it  matters  not  as  to  the  rateable  Talue  whether  the 
building  is  put  in  a  given  state  by  the  landlord  or  the 
tenant.  Blackburn  J.  In  rating  agricultural  land  a 
deduction  would  be  made  in  respect  of  any  thing 
necessary  to  keep  it  in  a  good  state  of  culture;  so  here 
an  allowance  would  be  made  for  the  fund  necessary  to 
keep  the  machinery  in  repair.  Cochbum  C.  J.  The 
hypothetical  tenant  comes  in  after  the  addition  has  been 
made  to  the  works,  and  he  must  pay  for  it  either  in  the 
shape  of  rent  or  of  a  given  sum  by  way  of  capital] 

As  to  the  different  articles. 

The  meters  here  described  (a)  are  moveables.  [Mel^ 
lor  J.  Like  a  filterer.]  And  not  less  so  because  the 
service  pipes  are  soldered  to  them.  The  consumer  is 
the  occupier  of  the  meter  rather  than  the  Company : 
it  is  placed  on  his  premises  for  his  benefit  as  well  as 
that  of  the  Company,^  and  remains  the  property  of  the 
Company   like    a    carriage   or   a   piano  let   on  hire. 


(a)  Set  supra,  pp.  190.  103. 
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[BkeUurn  J,  No  allowance  is  claimed  in  respect  of 
ibe  acnioe  pipes,] 

The  jetorts  may  lie  Likened  to  a  portable  boiler  used 
bf  a  fanoer  for  steaming  food  for  Ms  live  stock,  or 
to  a  moyeable  steam  engine  for  working  a^cultixral 
iQ&eh]ji€iy;  if  either  of  these  were  fixed  to  a  building 
so  far  ODiy  as  was  necessary  for  its  use  it  would  remain  a 
chatt&L 

The  purifiers,  steam  enginesi  and  boOers  are  fixed  to 
tlie  freehold,  and  therefore,  it  must  be  conceded,  are 
rateable,  [Mellor  J,  They  are  not  filled  for  the  pur- 
p£»e  of  steadying  them-] 

The  gasholders  are  only  connected  with  the  tanks  by 
i  water  joint- 

Suppose  that  as  to  any  of  the  above  articles,  the 
Court  ihould  decide  that  they  increase  the  rateable 
^ae  of  the  property,  they  are  not  in  the  respondent 
parish  bat  in  other  parishes^  and  the  addition  to  the 
^due  of  the  property  of  the  Company  in  respect  of  them 
Must  be  assessed  in  those  parishes,  [Blackburn  J.  The 
OQ}f  question  is  how  to  ascertain  the  entire  rateable  value 
of  the  property :  it  is  not  a  question  of  apportionment] 
The  mode  of  deduction  will  be  according  to  the  rule 
l*id  down  in  Re^*  v*  The  Ot^er^en  qf  Mik  £nd 
0!dTmn{a). 


1866. 
The  QHMMM 

V. 

InhnhltAnu  of 


0*ifii%  and  F.  3t  White,  for  the  respondents.  —The 
articlei  in  respect  of  which  deductions  are  claimed  are 
rf  the  essence  of  the  gas  works :  without  them  the 
premises  would  not  be  adapted  for  the  purposes  intended  | 
aad  if  these  deductions  were  allowed  no  part  of  the 
worke  would  be  rateable  except  the  bare  walls.  In  Hex 
i.I{og^{h)^  building  and  machine  in  it  for  carding 

(-)  10  Q.  B.  :»S.  (A)  1  T  ^,  TIL 
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1866.  cotton  were  let  together ;  the  machine  was  not  fixed 
The  QuEiK  ^o  ^te  floor,  and  might  be  moved  at  pleasure :  it  wa» 
Inhabitants  of  ^®^^  *^**>  independently  of  the  point  whether  the 
machine  was  fixed  to  any  other  part  of  the  bnilding,  as 
the  building  and  machine  were  let  at  one  entire  rent 
the  lessee  was  properly  rated  for  them.  In  Rex  v.  The 
Birmingham  and  Staffordshire  Gas  Light  Company  {a) 
the  rate  was  held  bad,  on  the  ground  that  houses  to 
which  machinery  was  attached  were  not  rated  according 
to  the  increased  value  arising  from  the  machinery. 
Lord  Denman  said,  p.  644,  '*Such  machinery  con- 
stitutes a  mode  of  occupying :  •  •  •  and,  even  where 
the  machine  has  not  been  attached,  a  house  has  been 
held  rateable  in  respect  of  it,  if  the  value  of  the  house 
was  increased  by  the  machine.^'  In  Rex  v.  The  South- 
ampton Dock  Company  (b\  adhered  to  in  Reg.  y.  The 
North  Staffordshire  Railway  Company  (c),  the  prin- 
ciple was  recognised  that  a  building  to  which  ma- 
chinery is  attached  for  the  purposes  of  trade  ''  ought  to 
be  assessed  according  to  its  existing  value  as  combined 
with  the  machinery,  without  considering  whether  the 
machinery  be  real  or  personal  property,  or  whether  it  be 
liable  or  not  to  distress  or  seizure  under  a  fieri  facias,  or 
whether  it  would  go  to  the  heir  or  executor,  or  at  the 
expiration  of  a  lease  to  the  landlord  or  tenant.''  And 
this  principle  applies  though  an  incoming  tenant  has 
to  find  the  capital  for  the  purchase  of  the  apparatus  and 
machinery  necessary  for  carrying  on  the  works. 

The  meters  are  the  property  of  the  Company,  and 
attached  to  the  freehold.  [^CochbumC.  J.  Not  to  the 
freehold  of  the  Company.}  It  is  not  necessary  that  the 
soil  to  which  a  structure  is  attached  should  belong  to  the 

(a)  6  A.  4-  E,  634.  (b)  14  Q,  B.  587.  610. 

(o)  3E.^E.  392.  405—6. 
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p^Tioii  rated :  there  ia  an  exclosive  occupation  of  the 

space  occupied  bj  the  meter.     \_JBlacMum  J.    It  would    The  Qusim 

beastartlbgcoDtentioD  that  Mes»ra,  Broadwood,  letting  inhat^ilintttQr 

a  piano,  occupied  a  p^t  of  the  drawing  room  in  which 

it  was  placed,]  The  meter  is  &a  much  fixed  as  the  Grecn- 

wich  floating  pier  to  the  bed   of  the  Jliames ;   Forrest 

and  otkerif  appts..     The  Overseers  ^'c,    of  Greenwich, 

re^pts,  (a). 

The  retorts  are  so  attached  to  the  freehold  that  they 
cDOiiot  be  removed  without  them  except  by  destruction. 
[Cocklum  C  J<  Suppose  the  lease  which  the  Company 
iiad  of  these  premiscB  expired,  and  the  landlord  would 
not  renew,  and  the  Company  were  oI>liged  to  find  another 
site  for  their  works,  are  the  retorts  capable  of  being 
removed?]  No;  though  all  the  parts  which  are  above 
the  floor  level  are  deaeribed  (b)  m  ''distinct  and 
fiererable,"  the  same  is  said  of  'Hhe  arches"  which 
cdatain  the  retorts,  [Melior  J,  And  they  could  not 
be  removed  without  destroying  the  character  of  the 
wwks,  which  seems  to  be  the  true  principle,  Cochhurn 
C.  J.  No  part  of  the  retort  could  be  removed  without 
destroying  it :  we  think  no  further  argument  on  that 
item  is  Eccessary-] 

The  purifiers,  though  not  fixed  to  the  brick  base,  are 
connected  on  the  one  side  with  the  pipes  passing  through 
the  soU  from  the  retorta  by  screwed  bolts,  and  on  the 
other  side  with  main  pipes  similarly  attached  passing 
through  the  soil  to  the  tanks  and  gasholders*  [^CocMiurn 
C*  J*  The  pipes  will  remain  pipcs^  and  the  purifiera 
remain  purifiers,  after  the  bolts  have  been  removed. 
*/l  G  Mathew  referred  to  Hellawell  v.  Eastwood  (c).] 


{ft)  SE.^H.  890. 


(A)  See  eupri,  p.  lt'3» 


(c)  a  Ej^tL  205. 
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1866.       The  mode  in  which  the  machine  or  other  thing  is 

The  Qusn    attached  to  the  freehold  is  material  in  determining  the 

Inhabittntsof  question  whether  it  is  distrainable;  but  it  may  be  rate- 

^"■*         able  though  attached  to  the  soil  only  by  its  own  weight, 

as  the  floating  pier  in  Forrest  and  others,  appts..  The 

Overseers  jr.  of  Greenwich,  respts.  (a). 

CocKBURN  C.  J.  Whatever  doubt  I  entertained  at 
the  commencement  of  the  discussion  has  been  removed. 
We  are  not  to  look  to  the  position  of  the  actual  tenant 
and  see  whether  he  has  had  to  pay  his  landlord  a  sum 
of  money  instead  of  rent  for  the  machinery  and  fixtures 
necessary  for  carrying  on  the  works,  but  to  ascertain 
what  would  be  the  rent  which  an  imaginary  tenant 
would  give  for  the  whole  concern  as  it  statfds,  excluding 
mere  chattels  which  the  landlord  would  not  demise  to 
the  actual  tenant.  The  ground  being  cleared  of  that 
difficulty  by  the  able  arguments  on  both  sides,  the  case 
really  presents  none  in  the  way  of  determining  in  respect 
of  which  of  these  various  items  this  Company  are  entitled 
to  have  a  deduction  made  in  order  to  ascertain  the 
rateable  value  of  their  property. 

As  to  the  meters,  the  argument  for  the  respondents 
fiedled  to  shew  that  they  are  more  than  ordinary 
chattels. 

The  other  things  fall  under  one  of  two  classes,  both 
of  which  would  be  taken  into  account  as  enhancing  the 
value  of  the  building. 

The  retorts  are  so  fixed  or  permanently  attached  to 
the  fireehold  as  to  become  part  of  it,  and  therefore,  not 
being  removeable  fixtures,  they  are  rateable  as  portion 
of  the  entire  fireehold. 

(a)  8E.^B.  890. 
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Tlie  other  items  upoa  which  the  principal  diseiigsidn       i860, 
lifts  taken  place  fall  within  the  principle  of  Me^.  v.  The    The  Qpekk 
Sou^iamptan  Dock  Company  (a),  and  Re^.  v,  7'he  Nffrih  ini,abii^t«  of 
8iafordihir€  MaHway  Company  {b).     In  the  latter  (»B6 
tbe  Court,  after  taking  time  to  coudder,  laid  down  th© 
rule  that  where  tilings  which,  though  capable  of  being 
remoYed,  arc  yet  so  far  attached  to  the  freehold  as  that 
it  is  intended  that  they  should  remain  permanently  con- 
nected with  the  railway  or  other  imdertakiDg  or  with  tbe 
premises  used  with  it,  and  remain  permanent  appendages 
to  it  as  essential  to  its  workings  they  must  be  taken  to 
k  things  increasing  the  rateable  value  of  the  land»  and 
ia  raipect  of  which  the  Company  are  not  entitled  to 
kve  a  deduction  allowed*    That  principle  applies  di- 
rectly to  the  purifiers  and  gasholdera ;  they  arc  parts  of 
the  works  absolutely  necessary  to  the  manufacture  of 
p%  wbjck  is  the  purpose  of  the  undertaking*     When 
these  things  were  erected  it  wi^  intended  that  they 
ihoidd  remain  permanent  appendages  to  the  manufac- 
toiy,  being  essential  to  its  working.     Looking  to  the 
equity  and  justice  of  the  matter,  if  the  tenant  desired  to 
change  the  premises  for  carrying  on  the  business  or  to 
gi?e  up  the  business  and  the  owner  Intended  to  let  the 
premises  to  another  Company  or  individual,  what  the 
new  lessee  would  take  and  pay  rent  for  would  not  be 
the  land  independent  of  but  including  the  retorts,  puri- 
fieii  and  gasholders,  which  are  easential  to  the  using  and 
occupying  the  premises  as  gas  works.    There  is  another 
rule  applicable,  on  which  the  Court  proceeded  in  PFalms- 
%  T.  MUne  (c).     There  an  owner  of  land  mortgaged  it 
in  fee  and  subsequently  erected  buildings  upon  it,  and 

{^)  lkq.B.  567,  CIO.  (*)  ZKiE.  392,  405-6. 

(c)  7  €.  fl,  X  6:  115. 
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1866.  for  the  purposes  of  his  trade  as  an  innkeeper,  brewer^ 
TheQuiEH  and  proprietor  of  baths^  he  set  up  in  them  a  steam 
Inhabitants  of  engine  and  boiler,  a  hay  cutter,  a  malt  mill  or  com 
crusher,  and  grinding  stones,  all  (except  the  grinding 
stones)  being  screwed  with  bolts  and  nuts  or  otherwise 
firmly  affixed  to  the  buildings  to  which  they  were 
attached,  but  still  in  such  a  manner  as  to  be  remove- 
able  without  damage  to  the  buildings  or  to  the  things 
themselves  (as  it  is  possible  that  the  steam  engine  and 
boiler  and  the  purifier  and  the  gasholders  in  the  present 
case  might  be) ;  the  upper  mill  stone  lay  in  the  usual 
way  upon  the  lower  grinding  stone.  The  Court  were  of 
opinion,  as  a  matter  of  fact,  p.  131,  that  all  the  disputed 
articles  in  that  case  were  "  firmly  annexed  to  the  free- 
hold for  the  purpose  of  improving  the  inheritance,  and 
not  for  any  temporary  purpose.*'  And  then  say,  p.  138, 
"When  the  mortgagor  (who  was  the  real  owner  of  the 
inheritance),  after  the  date  of  the  mortgage,  annexed 
the  fixtures  in  question  for  a  permanent  purpose,  and 
for  the  better  enjoyment  of  his  estate,  he  thereby  made 
them  part  of  the  freehold  which  had  been  vested  by 
the  mortgage  deed  in  the  mortgagee ;  and  that,  conse- 
quently, the  plaintiff,  who  are  assignees  of  the  mort- 
gagor, cannot  maintain  the  present  action.''  So  here, 
when  the  purifiers,  gasholders,  steam  engine  and 
boilers,  which  are  absolutely  essential  to  the  working  of 
the  manufacture  of  gas,  were  erected,  it  was  with  a  view 
to  their  remaining  permanently  on  the  premises  for 
improving  the  inheritance. 
^  On  both  grounds  these  articles,  except  the  meters, 
must  be  considered,  though  not  part  of  the  fireehold, 
still  as  permanently  attached  to  it  and  improving  the 
inheritance;    therefore  they  ought  to  be  taken  into 
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account  in  deterroining  the  rateable  value  of  the  land        1866, 
ui  tk  premises  in  questionj  and  no  deduction  can  be    The  Qitkix 
ailQied  ia  respect  of  them.     Consequently  the  Sessions  inh«bitaiitii  of 
warp  wrong  in  allowing  these  deductions,  and  the  rate 
^ust  be  increased  pro  tanto. 


Lmb, 


BucEirRN  J.     The  rateable  Talue  of  the  premisea  is 
to  be  determined  according  to  The  Parochial  Assessments 
Act,  6  &  7  fK  4  A  96,  J  by  ascertaining  the  rent  which 
*  K^ptheticnl  tenant  coaking  the  suitable  deductions 
would  give  for  the  property,  and  the   Sessions  have 
properly  proceeded  to  ajscertaiu  that  rent.   The  property 
1°  tte  respondent  parish  is  a  portion  of  a  much  larger 
propertv  which  the  gas  Company  possesses  in  it  and 
o^ier  parishes.     The  first  thing  the  Sessions  had  to  do 
fas  b  aicertain  the  rateable  value  of  the  entire  property 
of  tie  Company  and  afterwards  to  see  what  proportion 
of  it  was  in  this  parish.    Aa  the  property  in  question  m 
not  a  thing  which  is  commonly  let  to  a  tenant,  the 
Sessions  had  to  ascertain  the  value  for  themselves  by 
solving  the  queation  what  a  hypothetical  tenant  would 
give  for  the  whole    property   renting    it    from   year 
to  year.     And  although^    as    stated  in  the  case  (a), 
the  person  who  actually    did   occupy  the   gas   works 
lould  not    pay  rent   for    the    portions    of  the  pro- 
perty which,  though  capable  of  removals   are  fixed  to 
the  rateable  premises  so  as  to  become  part  of  them, 
be^uae  instead  of  paying  rent  for  those   portions  he 
purchaies  them,  yet  it  is  conceded  we  must  look  to  what 
a  hypothetical  tenant  would  give  for  the  premises  with 
those  things  in  them  which  are  annested  so  as  in  effect  to 
becoEne  part  of  them*  In  applying  this  principle  the  Ses- 
sion* were  wrong*    To  take  an  illustration.     In  rating 

{ii)  Sev  Ritpra,  p.  llHi. 
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1866.  ft  fiirniBhed  house  it  must  be  ascertained  how  much  of 
TheQuisN  the  rent  was  paid  for  the  furniture  and  things  in  no 
Inhabitants  of  ^^7  forming  part  of  the  rateable  premises,  and  deduct- 
^"■'  ing  that  from  the  entire  rent  the  remainder  would  be 
the  rent  in  respect  of  which  the  house  would  be  rate- 
able. The  question  then  arises  whether  the  things  for 
which  a  deduction  is  proposed  to  be  made  are  part  of 
the  premises  or  not.  Some  fixtures  are  attached  to  the 
freehold  and  part  of  the  premises  although,  as  between 
landlord  and  tenant  and  heir  and  executor,  there  is 
a  right  to  remove  them;  clearly  no  allowance  should  be 
made  for  them.  On  the  other  hand,  there  are  things 
such  as  moveable  furniture  which  manifestly  are  not 
part  of  the  house:  for  these  an  allowance  should  be 
made.  There  are  also  intermediate  things,  with  respect 
to  which  it  is  sometimes  difficult  to  determine  whether 
they  are  part  of  the  premises  or  not  As  to  these  the 
rule  has  been  laid  down  that  where  the  things  are 
attached  to  the  premises  so'  that  it  is  intended  that  they 
shall  remain  permanently  connected  with  them,  although 
there  may  be  a  right  to  remove  them,  still  they  are  to 
be  treated  for  this  purpose  as  part  of  the  premises.  But 
if  machines  or  other  chattels  are  fixed  to  the  premises 
for  the  purpose  of  steadying  and  rendering  them  more 
capable  of  convenient  use  they  do  not  become  part  of 
the  premises:  to  use  the  phrase  in  the  judgment  in 
Hellawell  v.  Eastwood  (a),  '*  they  never  ceased  to  have 
the  character  of  moveable  chattels.''  A  mirror  screwed 
or  nailed  to  the  wall  remains  a  moveable  chattel.  On 
the  other  hand  a  grate  built  into  a  chimney  although 
capable  of  being  removed  is  part  of  the  premises,  and 
therefore  would  be  considered  as  let  to  the  hypothetical 

(a)  0  Exch.  295.  313. 
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tenaiit  and  part  of  the  premises  for  wlucli  he  would  pay 
rent  The  difficulty  is  in  applying  the  rule  to  the  Tbe  Qvmn^ 
present  case.  In  ffeilawell  v,  Eastwood  (a)>  where  the  lahabiymtt  of 
question  was  whether  certain  machinery  was  di strain able^  ^*^ 
the  Court  of  Exchequer,  p.  312^  laid  down  the  rnlc  that 
tte  question  whether  the  machines  when  fixed  were  parcel 
of  the  freehold  was  *'  a  question  of  factj  depending  on  the 
circumstances  of  each  case,  and  principally  on  two  con- 
siderations :  first,  the  mode  of  annejtation  to  the  soil  or 
fabric  of  the  house^  and  the  extent  to  which  it  is  united 
to  them,  whether  it  can  easily  be  removed,  integrd, 
saife  et  commode,  or  not,  without  nijury  to  itself 
or  the  fabric  of  the  building  j  secondly/'  and  to  this 
especially  I  call  attention,  *'on  the  object  and  pur- 
pose of  the  annexation^  whether  it  was  for  the  per* 
DJaneut  and  substantial  improvement  of  the  dwelling, 
in  the  language  of  the  Civil  law,  perpetui  usus  causa, 
or  in  that  of  tbe  Year  Booh,  pour  tin  profit  del'  en* 
lieritance,  20  H.  7*  13  B.^  or  merely  for  a  temporary 
purpose,  or  tbe  more  cotnplcte  enjoyment  and  use 
of  it  ai  a  chaU§L^'  The  Court  thought  the  things 
were  only  put  up  and  fastened  in  such  a  way  as  to  « 

l>e  for  the  temporary  use  and  enjoyment  of  them  as 
chattels,  but  they  point  out  the  two  important  elemeuta 
for  consideration;  first,  the  degree  of  annexation ; 
secondly,  the  object  of  tbe  annexation.  In  Walmsley  v. 
Mdm  (6),  which  in  its  facts  was  similar  to  HeliaweU  v, 
Eastwood t  tlie  Court  of  Common  Pleas  laid  down  the 
same  rule,  and  came  to  the  conclusion  that  the 
machinory  and  things  were  firmly  fixed  to  the  freehold 
for  the  purpose  of  improving  the  inheritance,  and  there* 
fore  ceased  to  be  chattels,  and  became  part  of  the  in- 


(ii)6£»rA.  203, 
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heritance  though  they  might  be  removed.  The  same 
The  QuKEM  principle  was  laid  down  in  Reg,  v.  The  Southampton 
Inhabitantfl  of  ^^^^  Company  (a) ;  and  the  same  idea  at  least?  con- 
veyed in  Reg.  v.  The  North  Staffordshire  Railway  Com^ 
pany  (b),  where  deductions  were  claimed  for  turntables, 
cranes^  weighing  machines,  and  other  things  attached  to 
the  premises  of  a  railway  Company,  some  of  them 
firmly  attached  and  some  not.  The  Court  said  that 
for  the  things  which  were  not  attached  to  the  firee- 
hold  an  * ''allowance  should  be  made^  but  for  the 
things  which  were  so  attached  no  allowance  should  be 
made.  And  the  rule  laid  down  for  the  guidance  of  the 
Sessions  was  this^  p.  405,  "  The  articles  to  which  such  a 
question  may  have  reference  may  be  divided  into  three 
classes.  First,  things  moveable,  such  as  office  and  station 
iumiture."  It  is  clear  these  are  not  to  be  included. 
"  Secondly,  things  so  attached  to  the  freehold  as  to 
become  part  of  it."  It  is  dear  on  the  principle  of  all 
the  cases  that  no  deduction  is  to  be  made  for  them,  and 
they  are  to  be  considered  as  part  of  what  is  let. 
"  Thirdly,  things  which,  though  capable  of  being  re- 
moved, are  yet  so  far  attached  as  that  it  is  intended 
that  they  shall  remain  permanently  connected  with  tbe 
railway  or  the  premises  used  with  it,  and  remain  per- 
manent appendages  to  it  as  essential  to  its  working.^' 
That  phrase  conveys  the  same  idea  as  the  language  in 
Hellawell  ▼.  Eastwood  (c),  where  the  test  is  said  to  be 
whether  the  thing  is  fixed  pour  un  profit  del*  enherit- 
ance,  citing  the  Year  Book,  and  as  in  Walmsley  v. 
Milne  {d),  where  the  question  was  said  to  be  whether  the 
articles  were  annexed  for  the  purpose  of  improving  the 


(a)  14  Q.  B,  587.  610. 
\,c)  G  Ejcch.  205.  312. 


{b)  3  JF.  #  ^.  392.  405—6. 
(rf)  1  aB.N.S.\\b. 
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inheritance.     If  the  things  are  annexed,  though  slightly^        1866, 
with  a  view  to  altacb  thera  for  permanent  improveraent    ru»  q^hhT 
of  the  inheritance^  they  may  be  considered  as  part  of  jnhAbitiniiof 
it,  for  which  a  hypothetical  tenant  would  be  rateable. 

Applying  that  mle  to  the  present  case^  all  the  article®, 
with  the  eicception  of  the  met^m,  are  in  fact  attached, 
thoii^b  slightly,  to  the  premiaes,  and  wit!i  the  view  of 
increasing  the  benefit  of  the  inheritance,  so  as  to  come 
within  the  principle  laid  down  in  the  three  cases  I  have 
mentioned^  though  in  different  language, 

TLe  meters  stand  on  a  different  footing:   they  are 

cliattels  though  attached  to  the  houses  in  which  they  are 

put  up  by  a  pipe  which  comes  in  through  the  wall  and 

IS  fastened  to  them.     They  are  put  up  for  measuring 

tie  ^  and  not  for  the  purpose  of  improving  the  house 

to  which  they  are  attaelied.     The  meter  does  not  make 

the  Company  occupy  the  portion  of  the  house  to  which 

it  is  atUcbed  any  more  than  a  person  who  has  hired  a 

piano  forte,  which  is  not  fixed  to  the  house  but  enjoyed 

aa  a  chattel    Therefore  the  meters  are  a  proper  subject 

for  deduction* 

The  result  is  that  the  rate  will  be  amended. 


lltLLoa  J.  had  left  the  Court. 


litsa  J,  The  sum  to  be  arrived  at  is  the  net  annual 
rskiue  of  the  premises^  that  is,  in  the  words  of  the 
Parochial  AsAessments  Act^  6  &  7  f^^.  4.  c,  96.^  "  the  rent 
at  which  the  same  might  reasonably  be  expected  to  let 
from  year  to  year,  ^ee  of  all  usual  tcnanl^'s  rates  and 
taxeBf  and  tithe  commutation  rent  charge^  if  any,  and 
dedndixig  therefrom  the  probable  average  annual  cost 
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Lib. 


of  the  repairs,  insurance,  and  other  expenses,  if  any 
necessary  to  maintain  them  in  a  state  to  command  sucl 
rent."  The  question  is,  what  are  the  subjects  comprisec 
within  the  premises  to  be  rated?  The  premises  are  tc 
be  taken  as  they  stand,  with  all  their  fittings  anc 
appliances  by  whidi  they  are  adapted  to  a  particuhu 
use,  and  which,  being  the  landlord's,  would  pass  by  t 
demise  of  the  premises  to  a  tenant.  That  is  the  sami 
proposition  as  is  expressed  in  other  words  in  Reg.  y.[7% 
Southampton  Dock  Company  (a)  and  Beg.  y.  The  Norti 
Staffordshire  Railway  Company  (ft).  When  the  things  oi 
the  premises  have  become  so  far  a  part  of  them  thai 
they  would  pass  by  a  demise  of  them  they  form  par 
of  the  inheritance  in  estimating  the  net  annual  value  o 
the  premises  for  the  purpose  of  rating.  The  question  i 
not  what  a  tenant  might  remove,  nor  what  might  b 
taken  in  execution  under  a  writ,  but  what,  as  betweei 
landlord  and  tenant,  would  pass  as  part  of  the  premises 
which  the  former  would  let  and  the  latter  wonl( 
take;  and  in  the  present  case  I  have  no  doubt  tha 
with  the  exception  of  the  meters  all  the  subject 
under  discussion  would  so  pass.  The  retorts,  purifiers 
steam  engines,  and  gasholders  are  all  fixed,  and  « 
far  annexed  as  to  be  intended  to  be  permanent,  beinj 
necessary  for  the  use  of  the  premises  as  a  gas  manu 
factory;  therefore  no  deduction  in  respect  of  any  o 
these  ought  to  be  allowed  in  estimating  the  net  annua 
value.  The  meters  stand  on  a  different  footing :  the] 
are  in  no  sense  part  of  the  gas  works ;  nor  are  the] 
upon  land  occupied  by  the  Company;  nor  so  fixed  as  t( 
be  part  of  the  freehold. 

(a)  14  C.  B.  687.  (6)  3  JR  #  £1  392. 


XXIX.  VICTORIA.  211 

At  first,  the  finding  in  the  case  (a),  that  according  to        1866. 
the  practice  and  course  of  business  in  letting  and  hiring    The  Qum 
gasworks  the  tenant  would  have  to  take  to  and  find  inhabitants  of 
capital  for  the  meters,  retorts,  tenant's    fixtures  and 
ntensils,  appeared  to  distinguish  the  present  from  the 
othercases.    It  struck  me  that,  as  a  tenant  in  hiring 
these  premises  would  be  bound  to  make  an  outlay 
in  purchaBing  all  these  articles,  the   rent  he  would 
pay  would    be  so  much  less,   and    that  rent  would 
rqiresent  the  rateable  value.    But  I  am  now  satisfied 
that  is  not  the  ri^ht   view:    to  say  that  because  a 
landlord  and  tenant  agree,  or  the  landlord  makes  it  a 
condition  before  premises  are  let,  that  part  of  the  free- 
hold should  be  purchased  by  the  tenant,  therefore  the 
rateable  value  should  be  reduced,  would  be  absurd. 
Therefore  I  agree  that  it  makes  no  difference  whether 
the  tenant  rents  the  whole,  or  by  contract  between 
himself  and  his  landlord  purdiases  the  fixed  plant,  which 
if  not  purchased  would  be  part  of  the  permanent  subject 
demised ;  and  that,  with  the  exception  of  the  meters,  no 
deduction  ought  to  be  allowed. 

Bate  to  be  amended  accordingly, 
(a)  S«0  npok,  p.  196. 
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Saturday^ 
January  20th. 

Metropolis 
Management 
Acts,  1855, 
1862,  18^19 
Vict,  0.  120. 
#.105.,  25^^26 
Vict.  c.  102. 
#.77. 

Paving  new 
street, 

Apportionmsnt 
of  expenses. 


Whitchubch,  appellant,  The  Board  of  Works 
•       for  the  FuLHAM  District,  respondents. 

When  a  vestry  or  district  board  of  works  under  sect  105  of  The 
Metropolis  Management  Act,  1855,  18  &  19  Vict.  c.  120.,  have  resohed 
that  a  new  street  shall  be  paved,  and  proceed  under  sect.  77  of  The 
MetPopoKs  Management  Amendment  Act,  1862,  25  &  26  Vict,  c,  102., 
to  apportion  the  expenses  among  the  owners  of  the  adjoining  property, 
they  cannot  divide  the  street  into  sections  and  charge  the  expennes  of 
paving  each  section  on  the  owners  abutting  on  it ;  but  there  should  bo 
one  estimate  of  the  expenses  of  pavins  the  whole  road,  and  one  appor- 
tionment of  those  expenses  among  aU  the  owners  of  property  abutting 
on  it. 

/^ASE  stated  pursuant  to  stat.  20  &  21  Vict.  e.  4S. 

8.2. 

Upon  a  complaittt  at  the  Hammersmith  Police  Court 
preferred  by  the  respondents  against  the  appellant 
charging  that  he,  being  the  owner  of  certain  houses  or 
building  land  in  or  abutting  upon  Latymer  Road^  Ham- 
mersmith,  a  new  street  about  to  be  paved  by  the  respon- 
dents, unlawfully  neglected  to  pay  to  the  respondents 
the  sum  of  97/.  IQs.,  his  share  of  the  estimated  expenses 
of  such  paving,  the  magistrate  ordered  the  appellant  to 
pay  that  sum  to  the  respondents. 

Under  The  Metropolis  Management  Act,  1855, 
18  &  19  Vict.  c.  120.,  the  Fulham  District  is  composed 
of  the  parish  of  St.  Peter  and  SL  Paul^  Hammersmith, 
and  the  respondents  are  duly  constituted,  under  the 
Metropolis  Management  Acts,  the  Board  of  Works  for 
that  District. 

At  a  special  meeting  of  the  respondents,  held  on  the 
25th  March,  1863,  it  was  resolved:  "That  the  roads 
in  the  parish  of  Hammersmith,  known  as  St.  George^s 
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Boad^   Clifton    Street    Road,  and    Latymer  Road,  be       1866. 
repaired  under  the  77th  section  of  stat.  25  &  26  Vict  wbitohoboh 
c.  102. ;  that  the  surveyor  be  and  is  hereby  instructed      ^^^  ^f 
to  estimate  the  costs  of  such  repairs  of  the  same^  and     ^^^h/m' 
apportion  it  on  the  owners  of  each  of  the  properties      Diatrict. 
through  which  the  roads  go ;  and  that  it  be  referred  f  o 
the  Greneral  Purposes  Committee  to  carry  out  this  reso- 
lution under  the  advice  of  the  solicitor^  upon  the  condi- 
tion that  such  costs  be  obtained  from  the  owners  of 
each  property  before  the  respective  works  are  begun. 
But  the  committee  is  hereby  empowered  to  repair  either 
of  such  roads  so  soon  as  the  estimated  cost  thereof  shall 
have  been  received  from  the  owner  or  owners,'* 

Pursuant  to  this  resolution  the  surveyor  to  the  re- 
spondents made  an  estimate  of  the  cost  of  such  repairs 
of  the  ^hole  of  St.  Gearffe's  Road,  Clifton  Street 
Rbad,  and  Latymer  Road ;  and  also  an  apportionment 
of  the  same  on  the  property  to  be  charged  therewith^ 
together  with  apportionments  on  the  owners  of  the 
property.  This  estimate  and  apportionment  were  sub- 
mitted to  the  General  Purposes  Committee  of  the  res- 
pondents' Board  on  the  1st  April,  1868,  and  the 
committee  resolved  thereon  as  follows:  "That  applica- 
tion be  made  to  the  owners  for  their  proportion  of  the 
costs  of  repairing  St.  Georgtfz  Road,  pursuant  to  the 
surveyor's  apportionment,  and  under  the  advice  of  the 
solicitor  payment  to  be  made  within  one  calendar  month 
from  the  date  of  service  of  notice.  That  application  be 
made  to  the  owners  for  the  proportion  of  the  cost  of 
repairing  Clifton  Street  Road,  pursuant  to  surveyor's 
apportionment,  and  under  the  advice  of  the  solicitor 
payment  to  be  made  within  one  calendar  mouth  from 
the  date  of  service  of  notice." 
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1866.  The  notices  referred  to  in  this  resolntion  were  serred, 

Wbitobubcb  the  money  was  obtained^  and  the  roads  called  Sl 
Georg^M  Road  and  CUftan  Street  Mood  were  repaired 
by  the  respondents. 

On  the  18th  October,  1868,  a  meeting  of  the  General 
Piflposes  Committee  of  the  respondents'  Board  was  held, 
when  it  was  resolyed:  ''That  the  Board  be  recom- 
mended to  have  notice  senred  on  the  owners  of  Laiymer 
Road  forthwith." 

Latymer  Road  lies  between  a  piece  of  land  belonging 
to  the  Latymer  Charity  at  one  end  and  WarmhoU 
Scrubs  at  the  other,  and  for  the  purposes  of  this  case 
may  be  considered  as  divided  into  four  sections. 
Section  1  consists  of  that  part  of  the  road  which  lies 
between  Clifton  Street  and  the  south  side  of  the  railway. 
Section  2  consists  of  that  part  of  the  road  which  lies 
between  the  railway  and  a  public-house  called  The 
Latymer  Arms.  Section  8  consists  of  that  part  of 
the  road  which  lies  between  the  charity  land  and  the 
point  of  junction  by  Clifton  Street;  and  section  4  con* 
sists  of  that  part  of  the  load*  which  lies  between  the 
public-house  called  Latymer  Arms  and  Wormhdt 
Scrubs. 

Shortly  after  the  passing  of  the  last  mentioned  reso- 
lution, the  respondents'  surveyor  made  an  apportion- 
ment of  the  costs  of  repairing  the  portion  of  the  road 
called  section  1  amongst  the  owners  of  the  property 
constituting  such  portion ;  such  apportionment  vaJrying 
in  some  cases  only  in  detail  according  to  correction  of 
owners'  names,  but  not  increasing  the  assessment. 

At  a  meeting  of  the  respondents,  held  on  the  80th 
December,  1863,  the  surveyor's  apportionment  for  the 
cost  of  paving  on  the  owners  of  that  portion  of  Laiymer 
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Bead  loiiih  of  the  nflway  bridge  was  presented,  when       1866. 
tbe  foDowiiig  resolation  was  passed :  ''  That  sach  appor-  Whxtchvkoh 
tioDineat  be  adopted,  and  that  notices  in  conformity      Boiudof 
therewith  be  served  on  the  owners  to  pay  the  several     ^*^^/" 
amonnts  so  apportioned."  Biatiict. 

This  resolation  was  also  acted  upon,  and  the  repahrs 
were  completed. 

The  sorveyor  then  apportioned  the  cost  of  repairing 
aaodier  portion,  called  section  2,  of  the  Latymer  Road, 
amongst  the  owners  of  property  comprised  in  snch 
portion. 

At  a  meeting  of  the  respondents,  held  on  the  28rd  « 
March,  1864,  the  surveyor  attended  with  his  apportion- 
ment of  the  cost  of  repairing  the  portion  called  section 
2  of  the  JMtymer  Road,  when  it  was  resolved  ''That  the 
said  apportionment  be  adopted,  and  that  the  derk  be 
and  is  hereby  instructed  to  serve  notices  on  the  owners 
to  pay  their  portion  of  the  costs  of  paving  such  road 
poisnant  to  such  apportionment." 

Porsaant  to  the  last  mentioned  resolution  the  derk  of 
the  respondents  caused  notices  to  be  served  accordingly. 
The  appdlant  is  one  of  such  owners  and  the  following  is 
a  copy  of  the  notice  served  upon  him. 

^  Metropolis  Local  Management  Act 

''To  Mr.  James  WhUchureh^  Laneaeter  Road,  Ken* 

mgton,  owner  of  a  plot  of  building  land,  situate 

southward  of  The  Briianma  public-house,  on  the 

west  side  of  Latymer  Road,  Hammeremith,  and 

numbered  78  on  the  plan  sent  in. 

"Whereas  the  street  or  way  known  as  Latymer  Road, 

Eammeremiih,  in  the  county  of  Middlesex,  is  not  paved 

to  the  satisfiiction  of  the  Board  of  Works  for  the  Fulham 

District,  in  the  county  aforesaid,  and  it  appearing  to  the 
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1866.  ^^  Board  that  the  said  street  should  be  so  pared^  I 
Whit€hurch  ^®^^^y  pv®  7^^  notice  that  the  said  Board  hereby 
require  you^  as  such  owner  as  aforesaid^  to  pay  within 
twenty-eight  days  firom  the  day  of  the  serrice  of  this 
notice  to  me,  at  the  office  (called  Broadway  House)  of 
the  said  Board,  situate  in  the  Broadway^  Hammersmith^ 
within  the  said  district,  the  sum  of  97/!.  16«.,  being  the 
amount  of  the  estimated  cost  of  and  incident  to  such 
paving  payable  by  you  as  such  owner. 

*'  And  take  further  notice  that  if  the  said  sum  be  not 
paid  as  aforesaid  proceedings  will  be  taken  for  recoTery 
thereof. 

''  Dated  the  2nd  day  of  April,  1864. 

'*  The  said  plan  is  herewith  produced,  and  may  be 

seen  at  the  office  any  day  between  the  hours  of  10  and 

4  o'docL 

'*  Yours,  &c., 

"  W.  Laoely, 

**  Clerk  of  the  said  Board.'' 

The  appellant  n^lected  to  pay  the  sum  demanded  of 
him  by  the  notice. 

It  was  contended  on  behalf  of  the  appellant  that  he 
was  not  bound  to  pay  the  amount  apportioned  upon 
him,  and  for  which  he  had  been  summoned,  inasmuch 
as  the  resolution  of  the  Board  of  the  25th  March,  1863, 
authorized  the  repairing  of  the  three  roads  therein  men- 
tioned, or  either  of  them,  as  entire  roads,  and  not  in 
sections,  and  therefore  that  the  expenses  of  paying  the 
whole  of  the  Latymer  Road  should  have  been  estimated 
by  the  respondents'  surveyor  at  one  time  and  in  one 
sum,  and  apportioned  by  one  apportionment  on  all  the 
owners  of  lands  abutting  on  the  road,  and  such  appor- 
tionment  should  have  been  adopted    by  the    Board; 
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whereas  the  surveyor  had    apportioned   the  respective        1866. 
amounts  of  his  estimates  by  different  apportionments,  whitohit&oh 
and  upon  the  owners  of  property  comprised  respectively      -^J^  ^f 
in  separate  sections  of  the  road  for  which  respectively      ^^^^^^ 
the  estimate  was  made,  and  which  partial  apportion-       BiBtrict. 
ments  were  adopted  by  the  Board. 

It  was  contended  on  the  part  of  the  respondents  that, 
as  they  had  by  their  resolution  of  the  25th  Mnrch,  1 863, 
determined  on  repairing  the  roads  or  either  of  them 
therein  mentioned,  and  the  Metropolis  Management 
Acts  had  not  prescribed  any  mode  in  which  the  estimate 
of  the  expenses  of  repairing  roads  and  the  apportionment 
of  such  expenses  were  to  be  made,  or  any  period  within 
which  such  repairs  were  to  be  completed,  the  respondents 
(or  committee  for  general  purposes  to  whom  the  res- 
pondents had  referred  the  carrying  out  of  the  repairs), 
had  a  general  discretion  vested  in  them  to  carry  out  the 
repairs  as  they  considered  best,  and  either  in  sections  or 
otherwise,  and  to  adopt  the  apportionment  by  their 
surveyor  either  as  a  whole  or  separated  for  the  work 
determined  to  be  done. 

The  magistrate,  being  of  opinion  that  the  respondents 
were  right,  gave  his  determination  against  the  appel- 
lant 

The  question  for  the  opinion  of  the  Court  was, 
whether  it  was  necessary  for  the  legal  carrying  out  of 
the  resolution  of  the  respondents  of  the  25th  March, 
1863,  to  repair  the  Latymer  Road,  that  one  estimate 
only  of  the  expenses  of  paving  the  whole  of  the  road 
should  have  been  made  by  the  respondents'  surveyor, 
and  that  there  should  have  been  but  one  apportionment 
of  those  expenses  amongst  all  the  owners  of  property 
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Wbitohusoh  pondents^  under  the  resolution,  were  warranted  in 
causing  separate  apportionments  in  respect  of  the  paving 
of  separate  and  distinct  sections  of  the  road  to  be  made 
from  time  to  time. 

The  Metropolis  Management  Act,  1855,  18  &  19 
Vict  c.  120.  s.  105.  "  In  case  the  owners  of  the  houses 
forming  the  greater  part  of  any  new  street  laid  out 
or  made  or  hereafter  to  be  laid  out  or  made,  which 
is  not  paved  to  the  satisfaction  of  the  vestry  or 
district  board  of  the  parish  or  district  in  which  such 
street  is  situate,  be  desirous  of  having  the  same 
paved,  as  hereinafter  mentioned,  or  if  such  vestry  or 
board  deem  it  necessary  or  expedient  that  the  same 
should  be  so  paved,  then  and  in  either  of  such  cases 
such  vestry  or  board  shall  well  and  sufficiently  pave  the 
same,  either  throughout  the  whole  breadth  of  the  car- 
riage way  and  foothpaths  thereof,  or  any  part  of  such 
breadth,  and  firom  time  to  time  keep  such  pavement  in 
good  and  sufficient  repair;  and  the  owners  of  the 
houses  forming  such  street  shall,  on  demand,  pay  to 
such  vestry  or  board  the  amount  of  the  estimated  ex- 
penses of  providing  and  laying  such  pavement  (such 
amount  to  be  determined  by  the  surveyor  for  the  time 
being  of  the  vestry  or  board) ;  and  in  case  such  esti- 
mated expenses  exceed  the  actual  expenses  of  such 
paving,  then  the  difference  between  such  estimated  ex- 
penses and  such  actual  expenses  shall  be  repaid  by  the 
said  vestry  or  board  to  the  owners  of  houses  by  whom 
the  said  sum  of  money  has  been  paid ;  and  in  case  the 
said  estimated  expenses  be  less  than  the  actual  expenses 
of  such  paving,  then  the  owners  of  the  said  houses  shall, 
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cm  demandy  pay  to  the  aaid  yettry  or  board  sach  farther       I866. 
nim  of  money  as^  together  with  the  sam  already  paid,  ^bivohvmh 
amoontB  to  Buch  actual  expenses.''  Boud  of 

The  Metropolis  Management  Amendment  Act,  1862,  ^^S/m 
26  fc  26  Vict.  c.  102.  9.  77.  "Where  any  yestry  or  dis-  Dirtriot 
trict  board  shall,  nnder  the  powers  giyen  by  the  106th 
flection  of  the  firstly  recited  Act**  (The  Metropolis  Ma- 
nagement  Act,  1865),  "  haye  payed  or  be  about  to  paye 
any  new  street,  the  owners  of  the  land  bpunding  or 
abutting  on  such  street  shall  be.  liable  to  contribute  to 
the  expenses  or  estimated  expenses  of  paying  the  same^ 
as  well  as  the  owners  of  houses  therein,  proyided  that  it 
shall  be  lawful  for  the  yestry  or  district  board  to  charge 
the  owners  of  land  in  a  less  proportion  than  the  owners 
of  house  property,  should  they  deem  it  just  and  expe* 
dient  so  to  do ;  and  any  such  costs  or  expenses,  including 
the  cost  of  paying  at  the  points  of  intersection  of 
streets,  and  all  other  incidental  costs  and  charges,  shall 
be  apportioned  by  the  yestry  or  board,  and  shall  be 
leoorerable  either  before  the  work  shall  be  commenced, 
ordnring  its  progress,  or  after  its  completion;  and  it 
ahall  be  lawful  for  the  yestry  or  district  board  at  thdr 
diflcretion  to  accept  payment  of  the  amount  apportioned 
or  chaiged  in  respect  of  each  house  or  premius  by 
instalments  spread  oyer  a  period  not  exceeding  twenty 
years,  and  any  such  amount  shall  be  recoverable  firom 
the  present  or  any  future  owner  of  the  premises  either 
by  action  at  law  or  in  a  summary  manner  before  a 
justice  of  the  peace,  at  the  option  of  the  yestry  or 
board." 

Sect  112.     *'  In  the  construction  of  the  recited  Acts 
and  this  Act .  .  •  the  expression  *  new  street'  shall  apply 
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Keane  {Lucius  KeUy  with  him)^  for  the  respondents. — 
By  Stat.  25  &  26  Victc.  102.  *.  110.  it  and  the  other  Me- 
tropolis Management  Acts  are  to  be  construed  together  as 
one  Act.  Stat.  18  &  19  Vict  c.  120.  *.  105.  empowers  the 
vestry  or  district  board  of  a  parish  to  pave  the  whole  of 
a  new  street^  or  to  divide  it  into  separate  sections  and 
pave  each  section  separately;  and  by  stat.  25  &  26 
Vict  c.  102.  *.  77.  when  they  have  paved  a  new  street, 
which  expression,  by  sect.  112,  includes  *'  a  part  of  any 
such  street,"  the  owners  of  the  land  abutting  on  it, 
and  the  owners  of  houses  in  it,  are  liable  to  contribute 
to  the  expenses;  and  the  expenses  "shall  be  appor- 
tioned by  the  vestry  or  board."  No  method  of  appor- 
tioning the  expenses  is  prescribed.  The  intention  of 
the  Legislature  was  that  the  vestry  or  district  board 
should  exercise  their  discretion  in  arriving  at  a  right 
result,  and  that  no  objection  should  be  taken  to  their 
mode  of  doing  it.  It  was  competent  for  the  vestry  to 
pave  the  street  in  question,  called  Latimer  Road,  in 
sections,  and  in  that  case  the  apportionment  of  the 
expenses  of  each  section  would  have  been  made  sepa- 
rately, under  stat.  18  &  19  Vict  c.  120.  The  proper 
remedy  for  the  recovery  of  such  expenses  as  these  was 
by  application  to  a  magistrate  under  sect.  225  of  that  Act  ; 
The  Vestry  of  St  Pancras  v.  Batterbury  (a).  Sect.  71 
of  stat.  25  &  26  Vict  c.  102.  gives  a  remedy  by  action, 
or  in  a  summary  manner  before  a  justice  of  the  peace ; 
and  the  only  objection  which  can  be  taken  before  him 
is  that  the  vestry  have  not  apportioned  the  expenses 

(a)  2  a  B.  h\  S,  477. 
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apportionment  adopted  by  the  vestry  brings  out  a  wrong  whitchubck 
result  as  it  affects  the  appellant. 

Sect.  211  of  Stat.  18  &  19  Vict.  c.  120.  does  not 
^Ye  any  appeal  from  the  decision  of  the  vestry  or  district 
board  as  to  the  mode  of  paving  a  street  By  sect.  106 
a  montli'6  notice  of  the  intention  of  the  vestry  or 
district  board  to  repair  the  street  is  to  be  given  to  all 
persons  interested  in  it,  and  therefore  the  appellant 
would  have  an  opportunity  of  asking  the  vestry  to  rescind 
their  order  for  paving. 

Karslake  {Hasel/oat  with  him),  for  the  appellant,  was 
not  called  on. 


CocKBiraN  C.  J.  Stat.  18  &  19  Viet  c.  120.  s.  105. 
authorises  a  vestry  or  district  board  to  pave  any  new 
street;  and  by  the  interpretation  clause,  sect  112,  of 
Stat  25  &  26  Vict  c.  102.  the  expression  "  new  streef ' 
applies  to  and  includes  '•  a  part  of  any  such  street"  The 
Board  may  pave  an  entire  street  or  part  of  it;  but 
whichever  they  do,  when  they  apportion  the  expenses 
tmder  sect  77  of  stat  25  &  26  Vict  c.  102.  they 
most  charge  them  upon  the  value  of  all  the  land  and 
houses  comprised  in  the  street,  or  part  of  the  street,  as 
the  case  may  be.  They  cannot  pave  a  street,  or  resolve 
to  pave  it,  and  then  divide  it  into  sections,  with  a  view  of 
apportioning  the  expenses  so  that  the  property  in  each 
section  shall  bear  the  expenses  of  paving  it  Suppose  a 
long  street,  with  houses  or  other  property  in  different 
parts  of  it  varjring  in  character  and  value,  the  effect  of 
dividing  it  into  parts,  and  making  aU  the  expenses 
of  paving  that  part  fall  on  each,  would  be  to  apportion 
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1866.       the  expense  unjustly  and  grievously  upon  the  owners  of 
Wbitohusoh   property  of  inferior  value.     That  is  not  the  meaning  of 
the  term  ''apportioned''  in  stat.  25  &  26  Vict.  e.  102. 
S.77.  Therefore  the  decision  ofihe  magistrate  was  wrong. 
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Blackburn  J.  When  the  vestry  or  district  board 
are  considering  whether  a  street  shall  be  paved^  it  is 
their  duty  to  determine  how  much  of  it  requires  to  be 
paved  at  once.  If  they  think  it  right  to  pave  a  section 
of  the  street  first,  they  might  perhaps  so  determine.  In 
the  present  case  they  determined  that  the  whole  of  the 
street  in  question  should  be  paved.  Then  stat.  25  &  26 
Vict  c.  102.  8.  77.  says  that  where  the  vestry  or  district 
board  have  done  so  the  expenses  of  paving  shall  be  ap- 
portioned among  the  owners  of  houses  in  the  street. 
This  does  not  mean  that  they  may  make  their  apportion- 
ment capriciously^  but  by  an  equal  rate  according  to 
the  value  of  the  whole  property  in  the  street^  subject  to 
the  power  to  declare  that  house  property  shall  pay  higher 
than  other  kinds  of  property.  What  the  respondents 
have  done  is  analogous  to  what  might  be  done  in 
assessing  the  poor  rate  in  a  parish  consisting  of  several 
townships  not  liable  to  maintain  their  own  poor  separately. 
If  the  overseerS}  acting  under  stat.  43  EL  c.  2.,  were  to 
take  upon  themselves  to  make  a  separate  rate  on  the 
inhabitantsjof  each  township  for  maintaining  the  poor  in 
it  the  rate  would  be  bad,  as  not  being  according  to  law, 
though  the  result  might  possibly  be  the  same.  So  here 
the  vestry  have  apportioned  the  expenses  of  paving  one 
section  of  the  street  to  the  owners  of  houses  in  it,  and 
the  expenses  of  paving  another  section  to  the  owners  of 
houses  in  it.  The  result  of  making  this  apportionment 
would  probably  be  difierent  firom  that  of  apportioning 
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the  whole  expenjse  among  the  owners  of  hooBes  in  the        1866. 
^hde  street ;  but,  however  that  may  be,  the  vestry  have  wbitohvkoh 
^  followed  their  statutable  authority,  and  therefore  the      ^^  ^ 
apportionment  was  wrong,  and  the  order  of  the  magis-     ^^^Sak' 
trate  muBt  be  quashed.  Diftriet, 

Older  quashed. 


ValuaHonttttm 

Indotwrt 

ordir, 

Ccnvernonof 

watts  into 

stintedpattur$. 

Reservation 

fame. 

9  Viet, 
e,  118.  s.  11(L 
Right  of 
shooting. 
Practice  on 
f^ppeoL 


The  Overseers  of  the  Townships  of  Hilton  and  j^^l^^^^^ 
Walkekfibld,  iu  the  Tbesdalb  Union,  appel-  

Poor  rats 

lants,  The  Overseers  of  the  Tov^nship  of  Bowes  Union 
and  others,  respondents. 

1.  In  1682  the  manor  of  B.,  with  all  its  rights,  members,  liberties  and 
mutensDoes,  and  all  wastes, ....  fowlings,  hawkings,  hnntin^  mines 
01  eoal  and  lead,  &&,  was  conveyed  to  trostees  in  trust  to  pennit  certain 
poKDg,  their  hein  and  assigns  (^bein^  as  determined  by  a  suit  in  Chan- 
eeiy  in  1841,  all  the  owners  or  ancient  tenements  in  the  manor),  to 
hsve  and  oonrert  to  their  own  nses  the  proportion  of  the  andent  yearly 
Rati  of  the  messuages,  lands  and  tenements,  and  of  the  moners  by 
them  RspeetiTdy  paid  for  the  purchase  of  the  prenuses.  Under  an 
Act  paased  in  1766^  B.  Moor^  parcel  of  ^.  manor,  exceptmg  about  1 1,000 
■oet,wu  inclosed.  The  right  to  depasture  upon  that  moor  was  then 
vttted  in  and  exercised  by  the  owners  of  aaaent  lands  and  tenements, 
^cisg  Uie  persons  entitled  to  the  manorial  rights  under  the  deed  of 
16S2.  Under  a  proTisional  order  made  by  the  indosuxe  Commissioners 
in  1856,  oonflrmed  by  stat  20  Viet.  e.  6.,  the  moor  was  converted  into 
a  itinted  or  regulated  pasture ;  each  freeholder  had  allotted  to  him  a 
proportionate  number  of  stints  according  to  the  Talue  of  his  property, 
asa  961  stints  were  awarded  to  the  trustees  or  lords  in  trust  c/i  the 
Bunor,  which  stints  they  held  in  trust  for  the  freeholders  entitled  to 
ths  manorial  rights  and  profits  under  the  trust  deed,  and  the  profits 
derired  from  these  stmts  fonned  an  item  in  the  trustees'  annual  account 
cf  receipts  and  expenditure.  Many  of  these  freeholders  occupied  their 
m  lands  and  stints ;  others  let  their  lands  to  tenants  eiUier  toffeUier 
^l^or  separately  from,  the  stints.  The  order  contained  the  following 
iwnuion:  *' Tmit  the  right  and  interest  in  all  mines,  minerals,  stones, 
uid  other  substrata  under  the  lands  to  be  enclosed,  and  also  the  right  of 
an  manner  of  game  upon  the  said  lands,  be  not  in  any  wa^y  affected  or 
mtflrfered  with  by  this  indosure :  and  that  all  persons  entitled  to  such 
&in«fl,  nunerals,  substrata  and  game  hare  the  same  rights  of  entry  and 
^^^  rights  as  heretofore  used  and  enjoyed."  On  aj^eal  against  the 
ntnation  list  fer  the  township  of  B.  made  in  pursuance  of  The  Union 
wiRnent  Committee  Act,  1862,  26  &  26  Vlet.  e.  103.,  held,  that  the 
wtof  theorder,  the  reservation  in  which  was  recognised  by  stat  8dB9 
^i<^.e.ll8.s.  lia,  was  to  Test  the  soil  of  the  stints  in  the  lord  of  the 
"^iiKir  and  the  freeholders  as  tenants  in  common,  and  to  sever  the  right 
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1866.         ^'  shootiiiff  from  the  soil,  no  that  it  became  an  incorporeal  rip;ht  in  gross, 
'         and  therefore  not  rateable  to  the  poor  rate,  nor  to  be  taken  into  account 
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poor  : 
as  enhancinj^  the  value  of  the  stints,  whether  held  by  the  trustees  or  in 
the  occupation  of  the  stint  holders. 

2.  On  the  argument  of  a  special  case  stated  under  stat.  12  &  13  Vict, 
e.  45.  «.  11.  the  respondent  begins. 

TTPON  appeal  to  the  Quarter  Sessions  for  the  county 
of  Durham,  in  which  county  the  greatest  number  of 
the  parishes  belonging  to  the  TeesdaleXSmon  are  situate, 
against  a  valuation  list  of  the  rateable  hereditaments  in 
the  township  of  Bowes,  in  the  North  Riding  of  the  county 
of  York,  made  in  pursuance  of  The  Union  Assessment 
Committee  Act,  1862,  25  &  26  Vict  c.  103.,  and  approved 
by  the  assessment  committee  of  the  Teesdale  Union,  in 
which  union  the  township  of  Sowes  and  also  the  townships 
of  Hilton  and  Walkerfield  in  the  county  of  Durham  are 
situate ;  and  in  which  appeal  the  overseers  of  the  poor  of 
Hilton  and  fValkerfield^ere  appellants,  and  the  overseers 
of  the  poor  of  Bowes,  the  guardians  of  the  poor  of  the  Tees- 
dale  Union,  and  William  Dent,  Thomas  Emerson  Headlam, 
John  Highmoor  and  Thomas  IVitham  were  respondents, 
a  referee,  to  whom  the  matters  in  dispute  were  by  con- 
sent referred,  stated  the  following  special  case,  under 
stat  12  &  13  Vict  c.  45..  s.  11.,  for  the  opinion  of  the 
Court 

In  and  previously  to  the  reign  of  Charles  I.  the 
owners  of  lands  and  tenements  within  the  manor  of 
Bowes,  in  the  North  Riding  oi  Yorkshire,  were  customary 
tenants  of  the  Crown,  the  manor  of  Bowes,  with  the 
moors,  wastes  and  royalties  thereof,  being  then  the 
property  of  the  Crown  and  portions  of  the  manors  or 
lordships  of  Middleham  and  Richmond,  in  that  county,  or 
of  one  of  them\ 

Charles  I.  sold  the  whole  to  the  mayor,  commonalty 
and  citizens  of  the  city  of  London. 
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In  1656  the  customary  tenants^  through  the  nego-        1866. 


Walkbb* 

riBLD 

▼. 

OverseeTS  of 

Bowes. 


tiation  of  Mr.  Hanby^  purchased  their  several  tenements  overeecM  of 
of  the  corporation  of  London ,  and  took  a  conveyance  ^^^^ 
thereof  to  trustees^  who  subsequently  conveyed  to  every 
customary  tenant  his  land  in  fee  simple  upon  receiving 
his  share  of  the  purchase  money  calculated  in  the 
proportion  which  his  customary  yearly  rent  bore  to  the 
whole  rents  of  the  manor. 

At  the  same  time  the  owners  of  ancient  lands  and 
tenements  or  some  of  them^  through  the  same  negotiator, 
purchased  the  manor  and  the  moors,  wastes  and 
royalties,  with  some  hereditaments  which  the  Crown 
had  held  in  its  own  possession,  and  the  same  were  con- 
veyed to  Mr.  Hanby  by  deed  dated  the  4th  August^ 
1657.  The  following  is  a  description  of  the  parcels  in 
this  deed.  '*  All  that  the  lordship  or  manor  of  Bowes, 
with  the  rights,  members,  and  appurtenances  thereof,  in 
the  said  county  of  Fork,  and  all  that  toll,  tollage,  or 
custom  within  the  said  manor  of  Bowes,  with  all  its 
rights,  members,  liberties,  and  appurtenances  thereimto 
belonging  and  appertaining,  in  the  said  county  of  Fork, 
and  all  that  common  furnace,  with  the  appurtenances, 
situate  and  being  in  Bowes  aforesaid,  and  all  that  close 
of  ground  and  pasture,  together  with  the  cottage  there- 
upon built,  and  all  other  the  appurtenances  thereunto 
belonging,  situate,  lying  and  being  below  the  castle  in 
Bowes  aforesaid,  which  said  toll,  tollage,  custom,  common 
furnace,  close  of  ground  and  cottage,  with  the  appurte- 
iiances,  and  a  mill  formerly  granted  unto  the  said 
Christopher  Hanby,  are  in  the  indenture  now  in  recital 
expressed  to  be  charged  and  for  ever  to  continue  charged 
with  and  liable  to  the  payment  of  the  yearly  fee  farm 
rent  of  20L  Os.  4d.  of  lawful  money  of  England.     And 
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also  all  wastes^  waste  grounds,  commons,  heaths,  furzes, 
moors^  marshes,  ways,  void  ground,  woods,  underwoods, 
streams,  banks,  rivers,  waters,  watercourses,  fishings,  fowl- 
ings,  hawkings,  huntings,  mines  of  coal  and  lead  opened 
and  not  opened,  quarries,  reversions,  rents,services,  heriots, 
fines,  amerciaments,  courts  leet,  courts  baron^  and  view 
of  frankpledge,  and  all  other  courts,  liberties,  perqui- 
sites and  profits  of  the  said  courts,  and  of  all  other  the 
premises,  goods  and  chattels  of  felons  and  fugitives, 
felons  of  themselves,  and  of  persons  outlawed,  attainted, 
condemned,  and  of  persons  put  in  exigent,  waifs, 
estrays,  deodands,  estovers,  common  of  estovers,  fairs, 
markets  and  profits  of  fairs  and  markets,  courts  of  pie 
poudre,  duties,  customs,  pickage,  emoluments,  immu- 
nities, freedoms  and  hereditaments  whatsoever  within 
the  townships,  parishes,  hamlets,  precincts,  territories  of 
Bowesy  BoldroUy  Sleightholme,  Stoneyheld  and  the  Spiiial, 
or  elsewhere,  within  the  said  county  of  YorJc,  to  the  said 
manor  or  lordship  ot  Bowes  belonging  or  appertaining, 
or  accepted,  reputed,  known,  placed,  letten  or  enjoyed 
as  part,  parcel,  member,  appendant  or  appurtenant  of 
or  to  the  said  manor  or  lordship  or  reputed  manor  or 
lordship  aforesaid,  excepted  and  always  reserved  out 
of  the  said  grant  the  fee  farm  rents  therein  referred  to, 
and  excepted  and  reserved  all  and  singular  the  mes- 
suages,  lands,  tenements,  cottages,  cattle  gaits,  woods, 
underwoods  and  trees,  commons,  common  of  pasture, 
moor  and  turbary,  privilege  of  slate  and  stone,  lights, 
easements,  profits  and  commodities,  and  other  heredita- 
ments, with  the  appurtenances,  situate,  lying,  and  being 
in  the  townships,  precincts,  parishes,  hamlets  and  terri- 
tories of  Batces,  Boldron^  Sleightholme^  Stoneyheld  and 
the  Spittal,  or  any  of  them,  which  before  the  date  of  the 
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aid  recited  indenture  had  been  sold  or  contracted  for 
hy  anj  person  or  persons  authorised  by  or  on  behalf  of 
the  mayor,  commonalty,  and  citizens  of  the  city  of 
London  unto  or  with  any  person  or  persons  whatsoever." 

By  a  deed,  dated  the  21st  October^  1658,  Mr.  Hatdfy, 
in  consideration  of  160/.,  conyeyed  the  manor,  with  the 
wastes,  commons  and  other  hereditaments  mentioned 
in  the  deed  of  1657  (except  the  tollage,  the  castle 
and  some  closes  of  land  and  rights  of  pasture  connected 
therewith,  and  all  mines  of  lead  and  coal  within  the 
wastes  and  commons  of  the  manor),  to  trustees ;  and  by 
a  deed,  dated  the  29th  November^  1682,  the  same  were 
declared  to  be  held  upon  trust  and  confidence  that  *'  the 
trnstees  should  and  would  fiom  time  to  time  and  at  all 
times  from  thenceforth  for  eyer  permit  and  suffer 
every  of  the  persons  mentioned  in  the  schedule  there- 
unto annexed,  their  heirs  and  assigns,  being  tenants  of 
the  several  messuages,  lands  and  tenements  in  the  said 
Khedule  contained  and  then  in  their  several  and 
respective  tenures  and  occupations,  to  have  and  convert 
to  their  own  uses  respectively  a  rateable  share  and  pro* 
portion  of  the  rents,  issues  and  profits  of  the  said  manor 
and  premises,  and  of  every  part  and  parcel  thereof,  so 
granted  as  aforesaid,  according  to  the  proportion  of  the 
several  ancient  yearly  rents  of  the  said  messuages,  lands 
and  tenements,  and  of  the  moneys  by  them  respectively 
paid  for  the  purchase  of  the  premises,  which  said  rents 
and  moneys  are  set  down,  expressed  and  declared  in  the 
scbedole  thereunto  annexed.'^  A  schedule  was  added 
to  the  trust  deed,  in  which  was  set  forth  a  list  of 
owners,  their  ancient  rents,  and  the  amounts  subscribed 
hj  each  towards  the  general  purchase. 

By  successive  assurances  the  premises  were  conveyed  to 
Q  2 
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Overseers  of  *°d  Mcssrs.  M.y  C.  and  H.,  as  trustees ;  and  difficulties 
^^^  having  arisen  in  ascertaining  who  were  the  then  owners 
^wield'  ^^^y  entitled  to  the  benefit  of  the  trusts,  and  how  the 
revenues  should  be  administered,  the  trustees  filed  a 
bill  in  the  Court  of  Chancery  to  have  the  cestuis  que 
trust  ascertained  and  the  trusts  carried  into  effect 
under  the  direction  of  the  Court.  In  this  suit  it  was 
established  that  the  persons  beneficially  interested  were 
in  fact  all  the  then  owners  of  ancient  tenements  in  the 
manor,  and  a  schedule  was  made  comprising  their 
names  and  the  respective  yearly  values  of  their  tene- 
ments ;  the  final  decretal  order  of  the  Court,  made  on 
the  7th  November,  1853,  being,  that  the  revenues  of 
the  trust  (after  satisfying  current  costs  and  charges) 
should  be  divided  by  the  trustees  triennially  amongst 
the  parties  entitled,  and  that  new  trustees  should  be 
appointed. 

By  deed,  dated  in  1854,  the  manor,  moors,  wastes, 
royalties  and  hereditaments  were  conveyed  to  the  new 
trustees,  William  Dent,  Thomas  Emerson  Headlam^ 
John  Highmoor,  Thomas  Walton  the  younger  (since 
deceased),  and  Thomas  Wiiham,  and  their  heirs,  upon 
the  trusts  and  for  the  purposes  mentioned  in  the  deed 
of  the  29th  November,  1682,  and  the  decree  of  the 
7th  November,  1853. 

The  trustees,  individuaUy,  are  owners  of  ancient  lands 
in  Bowes,  and  WHUam  Dent  is  a  resident  inhabitant  of 
the  township. 

Amongst  the  hereditaments  conveyed  to  the  trustees 
with  the  manor  and  royalties  is  a  certain  moor  in  the 
township  of  Bowes,  referred  to  in  the  parcels  of  the 
deeds   of    1657    and   1658  and   1682,  containing  at 
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present  above  11,000  acres  of  land,  but  of  somewhat 
greater  extent  at  the  time  of  those  deeds. 

In  1766  an  Act  of  Parliament  was  passed  for  enclosing 
Bowei  Moor,  and  also  several  open  fields  or  pastures 
in  Baioet,  Under  this  Act  a  portion  of  the  moor  was 
divided  and  enclosed.  By  the  same  Act  the  Commis- 
fflonere  had  power,  on  request  of  the  majority  of  com- 
moners, to  except  out  of  the  inclosure  any  part  of  the 
moor  which  might  be  considered  not  worth  the  expense 
of  cultivation,  and  the  excepted  parts  were  to  remain  as 
if  the  Act  had  not  been  made;  and  11,000  acres  and 
upwards  of  present  moor  were  excepted  out  of  the  inclo- 
sure, not  being  then  considered  capable  of  profitable 
cultivation. 

Up  to  and  subsequently  to  1766»  when  this  division 
and  inclosure  of  certain  portions  of  the  open  grounds  or 
wastes  took  place  under  the  authority  of  the  Act  of  Par- 
liament, the  right  to  depasture  upon  the  moor  was  vested 
in  and  exercised  by  the  owners  of  ancient  lands  and 
tenements  only,  being  the  same  persons  as  were  entitled 
to  the  manorial  rights  under  the  trust  deed  of  1682 ; 
but,  between  1766  and  1856,  the  owners  of  some  of  the 
allotment  lands  set  out  under  the  inclosure  Act,  had 
acquired  rights  of  common  upon  the  moor  by  user. 
This  gave  rise  to  two  classes  of  owners,  namely,  owners 
of  old  land,  which  is  ancient  land,  and  owners  of  new 
land,  which  is  allotment  land  under  the  inclosure  of 
1766,  the  owners  of  which  acquired  rights  of  common 
by  user.  The  difierence  between  these  classes  is,  that 
the  old  land  is  entitled  to  manorial  rights  and  the  bene- 
fits of  the  trusts  of  the  deed  of  1682,  whilst  the  new 
land  is  entitled  to  rights  of  common  only  and  not  to 
participation  in  the  manorial  rights  or  profits  of  the  trust. 
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1866.  In  1856  a  provisional  order  was  made  by  the  Inclostfrc 

OTerseers  of  Commissioners  under  the  authority  of  the  Greneral  In- 

l^^^  closure  Acts,  for  converting  the  moor  into  a  stinted  or 

^TOLD^  regulated  pasture.     This  order  comprised  the  following 

^     ▼•       ^  reservation : — 

Orepseers  of 

Bowes.  ''  And  that  the  right  and  interest  in  all  mines,  mine^ 

rals,  stones,  and  other  substrata  under  the  lands  to  be 
enclosed,  and  also  the  right  of  all  manner  of  game  upon 
the  said  lands,  be  not  in  any  way  afifected  or  interfered 
with  by  this  inclosure :  and  that  all  persons  entitled  to 
such  mines,  minerals,  substrata  and  game  have  the  same 
rights  of  entry  and  other  rights  as  heretc^ore  used  and 
wijoyed-" 

This  order  was  afterwards  confirmed  by  the  Annual 
Inclosure  Act  in  1857»  20  VtcL  c.  5.  Since  the  passing 
of  that  Act  each  freeholder  had  allotted  to  him  there- 
under a  proportionate  number  of  stints  or  pasture 
gait«  according  to  the  value  of  his  property;  and  361 
stints  were  awarded  to  the  trustees  or  lords  in  trust  of 
the  manor,  which  stints  they  hold  in  trust  for  the  same 
class  of  freeholders  as  are  entitled  to  the  manorial  rights 
and  profits  under  the  trust  deed  of  1682,  and  the  profits 
derived  from  these  stints  form  an  item  in  the  trustees' 
annual  accounts  of  receipts  and  expenditure.  The 
remaining  stints  were  awarded  exclusively  to  the  owners 
of  ancient  lisinds  and  tenements,  except  in  the  case  of 
the  owners  of  allotment  land,  who  had  gained  rights  of 
common  by  user. 

An  annual  meeting  of  the  owners  of  stints  or  cattle- 
gaits  is  held  the  first  Monday  in  Febmaryy  when  five 
persons  are  appointed  by  them  field  reeves,  under  the 
General  Inclosure  Act,  and  these  field  reeves  have  full 
power  and  authority  to  manage  and  regulate  the  moor 
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10  far  as  relates  to  the  herbage ;  and  in  order  to  defray 
the  expenses  they  raise  money  by  a  rate  levied  under 
the  powers  of  the  General  Indosure  Act.  The  field 
reeves,  among  other  duties,  have  to  protect  the  moor 
from  oveNstocking  by  stint  owners,  and  from  trespasses 
by  strangers'  cattle.  Another  of  these  duties  is  to 
look  after  and  take  care  of  the  cattle  on  the  moor, 
and  for  this  purpose  they  hire  shepherds,  and,  by 
wrangement  between  the  trustees  and  field  reeves,  these 
shepherds  assist  the  gamekeepers  and  watchers  to  pre- 
8»Te  the  game  on  the  moor,  a  yearly  sum  being  allowed 
for  that  purpose  by  the  trustees  towards  the  expense. 

The  trustees  appoint  a  gamekeeper,  who  is  paid  by 
them  exclusively,  and  whose  time  is  entirely  devoted 
Aroughout  the  year  to  the  preservation  of  the  game  on 
the  moor.  They  also  employ  night  and  other  watchers 
when  necessary. 

In  the  grouse  season  the  trustees  issue  tickets,  now 
<}targed  20/.  each,  which  are  licences  to  shoot,  and  which 
enable  the  holders  to  sport  on  these  moors  for  twenty 
days  from  the  12th  August^  and  then,  after  an  inter- 
mission of  the  month  of  September^  for  ten  days  in 
OcUher,  [A  copy  of  one  of  these  tickets  was  set  out] 
The  trustees  also  let  the  stone  and  flag  quarries  on  the 
moors,  and  publish  a  yearly  account  of  their  receipts 
a&d  expenditure.  A  copy  of  the  last  yearly  account  was 
annexed,  and  taken  as  part  of  the  case. 

The  trustees  divide  the  balance  in  their  hands  trien- 
nially  amongst  the  persons  entitled,  who  are  the  owners 
of  ancient  lands  and  tenements  within  the  manor,  the 
tmstees  themselves  also  participating  as  owners. 

The  revenue  derived  from  the  sale  of  these  tickets  or 
licences  to  shoot  on  the  moors  and  wastes  varies.     The 
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1859  .  .  £708 

1860  ...  504 

1861  ...  630 

1862  no  licences  issued^  in  consequence 

of  disease  and  scarcity  of  birds. 

1863  ...  787 

1864  ...  800 

The  quarries  are  included  in  the  valuation  list,  and 
rated  to  the  relief  of  the  poor,  and  so  are  the  stints  or 
pasture  gaits  set  out  to  freeholders ;  but  the  361  stints 
awarded  to  the  trustees  are  not  included  in  the  valuation 
list,  or  rated.  The  respondents  however  admitted  their 
rateability  and  that  of  the  quarry,  herbage  and  cottage- 
garden  rents,  and  agreed  that  they  might  be  included 
in  the  valuation  list,  and  that  the  list  might  be  amended 
accordingly.  The  amounts  received  frt>m  the  sale  of 
tickets  are  not  rated  nor  in  any  way  included  in  the 
valuation  list.  Many  of  the  owners  of  ancient  lands 
entitled  to  participate  in  the  income  derived  from  the 
trusts  occupy  their  own  lands  and  stints;  others  let 
their  lands  to  tenants,  either  together  with  or  separately 
from  the  stints.  But  no  sum  is  added,  either  in  the 
rate  or  valuation  list,  to  the  rateable  hereditaments  of 
any  owner  or  occupier  in  respect  of  such  portion  of  the 
profits  of  the  trusts  as  arises  from  the  licences  to  sport. 

The  specific  objection  taken  by  the  appellants  under 
their  notice  of  appeal  was,  that  in  the  valuation  list 
under  The  Union  Assessment  Committee  Act,  1862, 
the  trustees  were  not,  nor  were  any  of  the  fi'eeholders, 
beneficially  interested  under  the  trust  deed,  whether 
such  freeholders  occupied  their  own  ancient  lands  and 
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stinte  or  otherwise,  nor  were  any  other  persons  either 
directly  or  indirectly  rated  or  included  for  or  in  respect 
of  all  or  any  part  of  the  profits  derived  from  the  moor 
and  the  tmsts  by  the  granting  of  the  tickets  or 
licences  to  sport  or  ^  otherwise^  in  respect  of  the 
increased  annnal  value  of  their  ancient  lands  and 
tenements  by  reason  of  their  participation  in  the  last 
mentioned  profits^  and  that  the  trustees  or  the  persons 
beneficially  interested,  or  some  of  them,  should  be  so 
rated  and  included,  or  that  such  profits  or  income  ought, 
in  some  manner,  to  be  added  to  or  included  in  the 
valuation  list  of  the  township  of  Bowes  as  a  portion  of 
the  rateable  income  of  the  moor  or  of  the  ancient  lands 
and  hereditaments  deriving  an  enhanced  value  from 
their  participation  therein* 

It  was  agreed  that  stat.  20  Vict  c.  5.  and  the  Inclo- 
sure  Act  of  1766  and  the  General  Inclosure  Acts,  so 
far  as  they  related  to  the  case,  might  be  referred  to  and 
used  in  the  argument. 

The  questions  for  the  opinion  of  the  Court  were, 
whether  the  profits  shewn  by  the  account  to  be  received 
and  distributable  by  the  trustees  under  the  trust  (and 
not  ahready  included  in  the  valuation  list,  or  agreed  so 
to  be  included,)  were  rateable  to  the  relief  of  the  poor ; 
and,  if  so,  whether  the  rate  should  be  upon  the  trustees, 
or  on  all  or  any  of  the  owners  or  others,  in  proportion 
to  their  respective  interests  or  to  the  increased  value  of 
their  rateable  hereditaments  in  the  township  in  conse- 
quence of  such  profits,  or  how  otherwise. 

Stat.  8  &  9  Vict.  c.  118.  *.  116.  enacts,  *'That  the 
right  of  soil  of  and  in  all  land  which  shall  be  converted 
into  r^;ulated  pastures  shall,  subject  to  the  right  of  the 
lord  of  the  manor  to  all  or  any  of  the  mines,  minerals, 
stone,  and  other  substrata,  where  the  same  shall  be 
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1866.  reserved  to  him  under  this  Act,  and  to  the  other  rights 

Overseers  of  given  or  reserved  by  this  Act  and  the  award  in  the 

l^^  matter  of  such  inclosure,  be  vested  in  the  persons  who 

^f.-^^'  under  the  directions  and  determinations  of  such  award 

FIELD 

^-  shall  be  the  owners  of  the  stints  or  rights  of  pasture 

Bowes.  therein,  in  proportion  to  the  shares  or  aliquot  parts 
which  such  stints  shall  be  thereby  declared  liable  to 
of  any  rate  under  this  Act,  as  tenants  in  common.'' 

Manisty,  for  the  appellants,  claimed  the  right  to 
begin. — ^Blackburn  J.  The  natural  course  is  that  the 
party  on  whom  the  onus  lies  should  begin.  Is  not 
the  rate  presumed  to  be  good  until  the  contrary  is 
shewn?  Lush  J.  If  the  appeal  had  been  at  the 
Quarter  Sessions  the  respondent  would  begin  and  sup- 
port the  rate.  Cockburn  C.  J.  Where  a  case  is  stated 
under  stat.  12  &  13  Vict.  c.  45.  s.  11.  the  appeal  to  the 
Quarter  Sessions  has  been  passed  over,  and  this  Court 
is  in  the  position  of  the  Quarter  Sessions.  In  Steer 
Parish  LaWy  3rd  ed.,  p.  749,  it  is  said,  "  The  practice  of 
the  superior  Courts  is,  that  such  cases  should  be  argued, 
as  upon  a  concilium^  by  one  counsel  only  on  each  side ; 
the  counsel  for  the  respondents  beginning  and  being 
heard  in  reply."] 

Edward  James,  for  the  respondent  township. — The 
question  in  effect  is  whether  a  sum  of  money  which  is  the 
aggregate  of  the  annual  payments  made  for  licences  to 
shoot  over  the  moor  is  liable  to  be  rated  to  the  relief  of 
the  poor.  Before  the  inclosure  the  right  of  shooting  over 
the  wastes  was  vested  exclusively  in  the  lord  of  the 
manor.  The  order  of  the  Commissioners,  confirmed  by 
the  Annual  Inclosure  Act  in  1857,  allotted  to  the  lords 
of  the  manor  in  trust  361  stints  or  rights  of  pasturage 
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ftnd  to  the  owners  of  ancient  and  new  lands  a  number 
of  stints  in  proportion  to  the  value  of  their  property; 
bot  reserved  to  the  lords  the  right  to  the  minerals 
and  the  gama  By  the  operation  of  the  award  and 
the  General  Inclosure  Act,  8  &  9  Vict.  c.  118.  s.  116., 
the  ownership  of  the  surface  of  the  soil  vested  in 
the  stmt  owners,  but  the  right  to  the  game  being 
apressly  reserved  to  the  lords  became  separated  from 
the  8oiL  It  is  a  right  in  gross,  and  therefore  not  assess- 
able to  the  poor  rate.  [Blachbum  J.  It  is  analogous 
to  a  right  of  common  in  gross  for  a  certain  number  of 
sheep.]  Nor  can  this  right  be  taken  into  account  as 
enhancing  the  value  of  any  rateable  subject.  It  is  not 
attached  to  any  of  the  stints.  If  the  stint  owners  let 
them  they  could  not  let  the  right  of  shooting  over 
them:  the  profits  arising  from  the  letting  of  that  right 
are  to  be  divided  among  the  cestuis  que  trust. 
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Bowks. 


T.  Jones  (Northern  Circuit)  appeared  for  the  trustees, 
but  did  not  argue. 


Manisty  (  Gainsford  Bruce  with  him),  for  the  appellants. 
—The  intention  in  framing  the  provisional  order  was  to 
leave  the  right  to  the  minerals  and  the  game  as  before 
the  inclosure  incident  to  the  ownership  of  the  soil,  and 
after  the  enclosure  vest  it  in  the  stint  owners  as  owners 
of  the  soiL  The  order  says  that  the  right  to  all  manner 
of  game  on  the  said  lands  shall  not  be  ''  in  any  way 
affected  or  interfered  with''  by  the  inclosure.  [^Coch* 
bum  C.  J.  When  the  right  to  the  soil  of  the  allotments 
was  taken  fi^m  the  lords  of  the  manor  there  was  no 
necessity  for  any  reservation  to  the  allottees  of  the  right 
of  shooting  over  their  own  allotments.  The  right  of 
shooting  is  reserved  to  the  lords  of  the  manor;  and  if 
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they  alienated  their  stints  they  would  still  have  the 
right  of  shooting  over  them  as  proprietors  of  a  newly 
created  right ;  therefore  the  right  to  the  game  cannot 
remain  unaffected  by  the  indosure.  Blackburn  J. 
Before  the  inclosure  there  was  no  right  of  shooting 
separate  from  the  ownership  of  the  soil :  if  the  effect 
of  the  inclosure  was  to  sever  the  right  of  shooting  from 
that  ownership  the  right  of  shooting  was  in  effect 
created;  therefore  the  right  to  the  game  must  be 
affected,  though  not  interfered  with  in  this  sense^ 
that  the  persons  who  enjoyed  it  before  the  enclosure 
enjoyed  it  after.]  The  reservation  was  cautiously  in- 
serted to  preserve  to  the  lords  their  rights  against  any 
claim  of  the  Bishop  of  Durham  to  seigniorial  rights. 
In  Greathead  v.  Morley  (a)  it  was  held  that  the  right 
of  shooting  over  the  allotments  of  a  moor  and  waste 
lands  enclosed  was  not  reserved  to  the  lord  by  the 
saving  clause  in  the  General  Inclosure  Act,  41  G.  3. 
c.  109.  ICochburn  C.  J.  There  the  clause  used 
terms  which  would  have  given  the  lord  something 
he  had  not  before.  Blackburn  J.  Tindal  C.  J.,  de- 
livering the  judgment  of  the  Court,  said,  p.  156,  *'  The 
statute,  if  it  had  intended  to  grant  the  new  lord  a 
liberty  or  licence  of  this  nature,  after  the  soil  had  become 
the  property  of  those  to  whom  it  was  allotted,  would 
have  employed  proper  words  to  create  such  new 
liberty :"  here  the  words  reserving  the  right  to  the 
minerals  and  the  right  of  sporting  are  the  same.]  From 
the  deed  of  the  21st  October,  1658,  it  appears  that  the 
lords  of  the  manor  had  noj;  the  mines  of  lead  and  coal 
within  the  wastes  and  commons  of  the  manor.  All  the 
cases  were  reviewed  in  Ewart  y.  Graham  (Ji).  There 
the  inclosure  Act  allotted  the  stinted  pasture  in  severalty 

(a)  ZM.^G,  139.  (A)  7  H.  L,  C.  331. 
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among  tbe  persons  entitled  to  tlie  cattle  gaits  on  them, 
and  there  was  no  right  of  free  warren  in  the  manor ;  and 
it  was  held  that  the  saving  clause  preserved  to  the  lord 
of  the  manor  his  right  of  hunting  and  shooting  over  the 
lands  allotted,  whether  his  right  before  the  Act  was  as 
owner  or  as  lord  of  the  manor  merely.     [He  referred 
to  the  judgments  of  JVightman  J.,  pp.  342-3,  WiUes  J., 
p.344i  and  Lord  Campbell  C,  p,  344-6.]     In  Bruce  v. 
HelUw€U{a)  the  local  inclosure  Act  reserved  to  the  lord 
of  the  manor,  in  which  was  no  right  of  free  chase  or  free 
varren,  liberty  of  hawking,  hunting,  coursing,  fishings 
and  fowling  within  and  throughout  the  township  and  the 
manor;  and  it  was  held  that  those  words  did  not  reserve 
or  create  a  right  of  hawking,  &c.,  throughout  the  township 
and  manor,  which  would  be  a  territorial  right,  but  merely 
preserved  the  seigniorial  right  of  hawking,  &c.,  if  any 
sach  existed  at  the  time  of  the  passing  of  the  Act. 
{CoMum  C.  J.  The  word  '*  liberty"  does  not  mean  any- 
thing exclusive.     Blackbum  J.  The  right  to  be  exercised 
over  the  manor    must    be    seigniorial.     My    brother 
Martm,  at  the  end  of  his  judgment,  p.  620,  points  out 
that  "in  the  West  Riding  of  Yorkshire  an  idea  pre- 
Taib  that  lords  of  manors  have  a  right  and  liberty  of 
hawking,  hunting,  coursing,  fishing  and  fowling,  analo- 
gons  to  that  of  free  warren  or  free  chase.     But  that 
notion,"  he  adds,  ''  is  erroneous.     They  have  no  such 
nght,  and  these  words,  no  doubt,  were  inserted  to  pre- 
serve any  right  of  the  description  of  free  warren  or  chase 
if  it  existed/']     Suppose  the  owners  of  the  stints,  that 
iS)  of  the  undivided  shares  of  the  moor,  have  a  right  to 
participate  in  the  money  paid  for  the  licences  to  shoot 
over  the  moor,  it  is  rateable  under  The  Union  Assess- 
(a)  bK^N.  609. 
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ment  Committee  Act,  1862, 25  &  26  Vict  c,  103. «.  14 
15:  The  rateable  value  does  not  depend  on  the 
accidental  circumstance  whether  the  landowner  lets  the 
shooting  or  not ;  The  Overseers  of  Sunderland,  appts., 
The  Guardians  of  the  Sunderland  Union,  respts.  {a),  per 
Erie  C.  J. 


Edward  James  was  not  called  upon  to  reply. 

CocKBUBN  C.  J.  I  am  of  opinion  that  this  right  of  shoot- 
ing is  not  a  matter  in  respect  of  which  the  lords  in  trust 
of  the  manor  are  liable  to  be  assessed.  The  right  of 
shooting  over  land  is  one  of  the  incidents  of  the  owner- 
ship of  the  soil,  and  so  long  as  the  soil  of  the  wastes  was 
in  the  lords  of  the  manor  they  had  the  right  of  shooting 
over  them.  By  the  proceedings  under  the  order  con- 
firmed by  the  Annual  Inclosure  Act  in  1857,  the  wastes 
of  the  manor  became  vested  in  the  freeholders,  who  had 
previous  rights  of  common  over  them  in  the  nature  of 
stints  in  proportion  to  the  value  of  their  property,  and  a 
certain  number  of  these  stints  were  awarded  to  the  lords 
of  the  manor  in  respect  of  their  territorial  rights,  but 
with  the  express  reservation  that  the  right  of  shooting 
should  not  be  afiected  by  the  inclosure.  I  consider  this 
as  a  statutory  conveyance  of  the  soil  of  the  361  stints  to 
the  lords  of  the  manor,  and  of  the  soil  of  the  other  stints 
to  the  freeholders  as  tenants  in  common ;  but  the  right 
of  shooting  did  not  follow  the  conveyance  of  the  soil  It 
is  impossible  to  contend  that  each  of  the  stint  owners 
has  the  right  of  sporting  over  the  moor  in  common  with 
the  lord,  for  that  would  nullify  the  reservation  of  ^Hhe 
right  of  all  manner  of  game  upon  the  said  lands :"  it 
would  materially  change  and  lessen  the  nature  and 
(a)  18  a  B.  N.  8.  532.  560. 
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d^ree  of  the  enjoyment  of  that  right  by  the  lords.  Mr.        1866. 
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Mamty  contended  that  the  reservation  was  inserted  ex    overseers  of 

abundanti  cautelfi  to  guard  against  the  claim  of  the       ^in^^* 

Bishop  of  Durham  to  seigniorial  rights,  and  to  protect 

agaiDst  such  claim  any  right  of  free  warren  or  other 

franchise  which  had  been  enjoyed  by  the  lords.    But 

I  do  not  think  it  was  so  intended,  nor  can  I  so  read  it 

In  local  inclosnre  Acts,  by  which  rights  of  common  over 

wastes  are  converted  into  rights  of  ownership  in  the 

soil,  a  portion  of  the  wastes  being  allotted  to  the  lord 

of  the  manor,  it  is  almost  universal  practice  to  reserve 

the  right  of  shooting  to  the  lord  severed  from  the 

ownership  of  the  soil ;  such  a  reservation  is  recognised 

in  the  General  Inclosure  Act,  8  &  9  Vict  c.  118.  s.  116., 

and  this  is  the  proper  construction  of  the  reservation  in 

question.    If  the  soil  of  the  wastes  had  remained  in  the 

lords  of  the  manor  together  with  the  right  of  taking  the 

game  over  them,   and  they  had  exercised  that  right 

themselves  or  let  it,  the  right  would  have  been  taken 

into  consideration  in  assessing  the  land  to  the  poor 

rate  as  enhancing  the  value  of  the  occupation  of  the 

land  by  the  lords  or  their  tenant;   but  the  effect  of 

the  reservation   in   this   case   is   to   leave   the   right 

where  it   was  before,  and  being  then  in  the  lords  of 

the  manor  as  owners  of  the  soil  it  remains  in  them, 

having  become  an  incorporeal  hereditament  in  gross, 

as  it  would  do  in  the  hands  of  an  ordinary  freeholder 

who  conveyed  the  ownership  of  the  soil  subject  to  such 

a  reservation  as  that  in  question.     If  many  such  rights, 

the  severance   of  which   from  the  soil  diminishes  its 

rateable  value,   exist,   it  may  be  expedient  that  the 

Legislature  should  interfere  and  make  them  rateable, 

but  it  is  not  for  us  to  do  so. 
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Blackburn  J,    In  order  to  make  a  person  rateable 

Overseers  of    ^  *^®  P^o^^  ^^^^t  ^6  must  occupy   a  subject-mattcr 

^and^"       proper  to  be  rated.     The  rateable  value  of  the  subject- 

^KBLD*       matter  may,  however,  be  enhanced  by  other  matters 

^     V.  not  in  themselves  rateable,  provided  they  are  in  some 

Overseers  of  '^  "^  ^        , 

Bowes.  way  connected  with  the  occupation.  The  question  is, 
whether  this  right  of  shooting,  worth  about  700/.  a  year, 
is  so  connected  with  the  occupation  of  a  rateable  subject 
that  it  would  enhance  the  value  of  the  occupation. 
This  raises  the  other  question,  whether  the  right  re« 
mains  attached  to  the  moor,  or  has  been  severed  from 
it  and  so  become  a  right  in  gross.  If  the  right  was 
still  attached  to  the  land,  and  the  trustees  let  it  sepa- 
rated from  the  rest  of  the  property,  that  would  raise 
questions  which  do  not  arise  here.  For  the  eflFect  of  the 
order,  confirmed  by  the  Annual  Inclosure  Act  in  1857, 
was  to  sever  the  right  of  shooting  from  the  ownership 
of  the  soil.  The  trustees,  as  owners  of  the  soil  of  the 
wastes  of  the  manor,  had  the  right  of  shooting;  the 
inclosure  converted  the  rights  of  common  of  the  free- 
holders into  ownership  of  the  soil,  they  becoming  stint 
owners,  and  the  lords  were  to  have  a  certain  number  of 
the  stints.  Then  stat  8  &  9  Vict.  c.  118.  s.  116.  enacts 
that  "  the  right  of  soil  of  and  in  all  land  which  shall 
be  converted  into  regulated  pastures  shall,  ....  be 
vested  in  the  persons  who  under  the  directions  and  de- 
terminations of  such  award  shall  be  the  owners  of  the 
stints  or  rights  of  pasture  therein,  in  proportion  to 
the  shares  or  aliquot  parts  which  such  stints  shall  be 
thereby  declared  liable  to  of  any  rate  under  this  Act, 
as  tenants  in  common.''  Under  these  words  the  stint 
owners  become  tenants  in  common  of  the  soil,  and 
as  such  would  have  the  right  of  shooting.  But  the  sec- 
tion says  that  the  soil  shall  vest  "  subject  to  the  right 
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of  the  lord  of  the  manor  to  all  or  any  of  the  mines,  &€., 
where  the  same  shall  be  reserved  to  him  under  this  Act» 
and  to  the  other  rights  given  or  reserved  by  this  Act 
and  the  award  in  the  matter  of  such  indosure/'     This 
brings  us  back  to  the  order  to  see  whether  by  it 
the  right  of  shooting  is  given  or  reserved  to  the  lord. 
The  words  are,  *'that  the  right  and  interest  in  all 
mines^  &c.  under  the  lands  to  be  enclosed,  and  also  the 
right  of  all  manner  of  game  upon  the  said  lands,  be  not 
in  any  way  affected  or  interfered  with  by  this  indosure," 
which,  80  &r  as  they  go,  express  an  intention  that 
the  light  to  the  minerals  and  the  game  should  remain 
Tested  as  before;  *'  and  that  all  persons  entitled  to  such 
mines,  &c.  and  game  have  the  same  rights  of  entry  and 
other  rights  as  heretofore  used  and  enjoyed.*'  It  is  neces- 
sary to  give  effect  to  these  words;    they  contemplate 
persons  with  then  existing  rights,  and  cannot  be  con- 
strned  as  creating  new  rights,  but  only  as  reserving  such 
as  already  existed.  No  rule  is  laid  down  by  the  cases  cited, 
except  that  the  Court  is  so  far  as  possible  to  find  out 
the  intention  of  the  saving  clause ;  and  the  words  here 
indicate  that  the  right  to  the  mines  and  game  should 
remain  in  the  persons  who  at  the  present  time  enjoy 
them,  though  by  a  different  title,  for  I  agree  with  Mr. 
Manisty  that  they  do  not  enjoy  them  as  lords  of  the 
numor.    Some  of  the  stint  owners  are  rateable  for  the 
occupation  of  the  stinted  land;  but  there  is  no  reason 
for  saying  that,  because  a  stint  owner  is  also  a  cestui 
que  trust  and  derives  part  of  the  benefit  received  by  his 
trustees,  who  hold  the  right  of  shooting  in  gross,  the 
value  of  his  stinted  pasture  is  enhanced ;  for  a  hypo- 
thetical  tenant  would  not  take  the  right  under  a  demise 

VOL.  VII.  K  B.    &   8. 
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Overseers  of    different  set  of  questions. 

fliLTOM 


and 
Walkbh- 

riELD 

▼. 

Oyerseers  of 
Bowes. 


Lush  J.  A  right  of  shooting  oyer  land  is  not,  in 
itself,  a  rateable  subject  The  value  of  it  can  only  be 
brought  into  account  when  it  is  appurtenant  to  and 
enhances  the  value  of  the  land,  and  the  question  there- 
fore is,  whether  this  right  of  shooting  is  incident  to  the 
ownership  of  land.  That  depends  on  the  construction 
of  the  order  confirmed  by  the  Annual  Inclosure  Act. 
Before^the  inclosure  the  right  of  shooting  was  incident 
to  the  ownership  of  the  soil  by  the  lord  of  the  manor : 
if  the  order  has  severed  that  right  from  the  soil  it  has 
created  an  incorporeal  hereditament.  I  have  no  doubt 
on  the  construction  of  the  words  in  the  order.  When 
the  common  over  which  a  large  number  of  persons  had 
rights  of  common  was  enclosed,  it  was  intended  to  vest 
the  surface  of  the  soil  in  them  while  it  preserved  to  the 
lord  his  manorial  and  territorial  rights,  and  the  words 
used  are  capable  of  effecting  that  severance.  The  words 
of  the  reservation,  though  not  technically  framed,  indi- 
cate that  the  surface  of  the  soil  only  should  pass  to  the 
commoners,  and  that  persons  who  had  rights  inci- 
dent to  the  soil  should  retain  theuL  The  right  of 
shooting,  therefore,  was  severed  from  the  ownership  of 
the  land,  and  became  an  incorporeal  hereditament,  and, 
as  such,  it  is  not  assessable  to  the  poor  rate. 


Judgment  for  the  respondents. 
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Cabtwbiqht  and  others  against  Fobman.        Wednesday, 

^  January  Slst. 

Beelantion  on  a  covenant  in  a  lease  of  a  colliery,  by  which  the  owners  ^^f^  ^ 
for  the  time  being  were  entiUed  to  as  many  coals  at  the  pit's  mouth  as   colliery. 
«hoQld  be  consumed  in  any  one  dwelling-house,  to  be  agreed  upon  by    Covenant  for 
the  majority  of  them.    Plea,  that  the  whole  of  the  coals  comprised  in   'ujmly  of  coals 
the  demise  were  worked  out  in  the  fair  and  proper  course  of  working   ^l^^^or, 
the  mines.   The  lease  was  for  the  term  of  twenty-eight  years  from  the  ^^^' 
30th  Septmber,  1847,  at  the  royalty  of  one  eighth  of  the  minerals  pro-  "^^  worked 
doced,  andoontaiued  a  proviso  that  if  the  minerals  should  be  fullv  and   o**^* 
hxAj  ^tten  before  the  expiration  of  the  term  the  lessees  might  deter- 
DUDe  It  on  giving  twelve  months  notice.    It  appeared  that  some  coal 
Rmained  in  the  pit»  but  it  could  not  be  practically  worked  without 
costing  moie  ^lan  it  was  worth.    Held,  that  the  covenant  was  absolute, 
^  thenfbre  the  plea  was  no  answer. 

THE  declaration  stated  that  by  an  indenture,  bear« 
iog  date  the  30th  September,  a.  d.  1847,  being 
a  lease  of  certain  mines,  veins,  beds,  or  strata  of  coal 
and  ironstone,  marl,  clay,  and  land  and  premises, 
1^7  tlie  plaintiffs,  as  owners  thereof,  to  the  defendant 
for  a  term  of  twenty-eight  years,  still  subsisting  and 
Qudetermined,  the  defendant  covenanted  with  the  plain- 
tiffs and  one  Eliza  Cartwright,  in  her  lifetime,  now 
deceased,  that  the  owners  of  the  premises  for  the 
time  being  should  be  entitled  to  have  and  receive, 
and  be  suffered  and  permitted  to  take,  as  many  coals 
at  the  pif  s  mouth  as  should  be  consumed  in  any  one 
dwelling-house,  to  be  agreed  upon  by  the  majority  of 
them,  and  to  be  occupied  by  some  or  one  of  them  with 
the  offices  belonging  thereto,  without  paying  anything 
for  the  same.  It  then  averred  that  the  plaintiffs  did 
all  things  on  their  part,  and  all  things  existed  and  hap- 
pened, necessary  to  entitle  them  to  have  the  covenant 
B  2 
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1866.       performed  by  the  defendant,  and  to  sue  for  the  breach 


V. 

FoBiiAjr. 


Caetwright  thereof,  and  the  time  for  the  performance  thereof  had 
elapsed  :  stating  as  a  breach  that  the  defendant  did  not 
nor  would  suffer  or  permit  or  allow  the  owners  of  the 
premises  for  the  time  being  to  have,  receive,  or  take  as 
many  coals  at  the  pit's  mouth  as  were  required  to  be  or 
were  consumed  in  any  one  dwelling-house  agreed  upon, 
and  occupied  with  the  ofiSces  belonging  thereto  or  other- 
wise howsoever,  pursuant  to  the  covenant,  but  wholly 
neglected  and  refused  so  to  do,  and  exonerated  and 
discharged  the  owners  from  agreeing  upon  any  auch 
dwelling-house. 

Plea.  That  the  alleged  covenant  was  in  the  words 
following,  *'  And  lastly,  it  is  hereby  agreed  that  the 
owners  of  the  said  premises  for  the  time  being  shall  be 
entitled  to  as  many  coals  at  the  pit's  mouth  as  shall 
be  consumed  in  any  one  dwelling-house  to  be  agreed 
upon  by  the  majority  of  them,  and  to  be  occupied  by 
some  or  one  of  them  with  the  offices  belonging  thereto^ 
without  paying  anything  for  the  same,  but  no  mine 
rent  shall  be  reckoned  or  paid  upon  or  for  such  coals  :*' 
and  that  before  the  alleged  breach  the  whole  of  the 
coals  comprised  in  the  demise  were  worked  out  in  the 
fair  and  proper  course  of  working  the  mine. 
Issue  thereon. 

On  the  trial,  before  Blackburn  J.,  at  the  Derbyshire 
Summer  Assizes  in  1864,  it  appeared  that,  by  inden- 
ture dated  the  30th  September,  1847,  certain  coals  and 
other  minerals  at  Swadlincote,  in  the  county  of  Derby, 
called  the  Newhall  Pit  Colliery,  were  demised  to 
the  defendant  for  the  term  of  twenty-eight  years  from 
the  date  of  the  lease  at  the  royalty  of  one- eighth  of 
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the  net  proceeds  of  the  minerals  demisecL    The  lease        1866. 
gave  the  lessee  yarioos  powers  necessary  to  the  effectual   cirtwriqht 
working  of  the  minerals^  and  there  was  a  proviso  that  if      fobmah. 
the  minerals  should  be  fully  and  fairly  gotten  before 
the  expiration  of  the  term  the  lessees  might  determine 
the  lease  ongiving  twelve  months  notice.     At  the  end 
of  the  lease  was  the  covenant  set  out  in  the  plea. 

It  was  admitted  by  the  defendant  that  some  coals 
in  the  pit  were  not  worked  out^  but  evidence  was  given 
that  they  were  either  not  saleable  or'  could  not  be  got 
withoat  costing  more  than  they  could  be  sold  for  at  the 
pifs  moutL  For  the  plaintiffs  it  was  contended  that 
a  stratum  of  coal  called  the  Stanhope  Seam,  which  was 
discovered  in  1868,  could  be  worked  at  a  profit. 

It  was  agreed  that  a  verdict  should  be  entered  for 
the  plaintiffs  for  65/.,  and  that  it  be  referred  to  an 
arbitrator  to  decide  whether  the  Stanhope  Seam  coal 
cdold  have  been,  during  the  time  within  which  the 
action  was  brought,  practically  worked  without  costing 
more  than  it  was  worth :  a  point  which  the  arbitrator 
afterwards  determined  in  the  negative.  The  learned 
Jndge  ruled  that  the  words  "  worked  out,^'  in  the  plea, 
meant  actually  worked  out,  though  the  mine  could 
not  be  worked  at  a  profit,  that  is  without  an  expense 
greater  than  the  coals  would  be  worth ;  and  leave  was 
reserved  to  move  to  enter  the  verdict  for  the  de- 
fendant 

In  Michaelmas  Term,  1864,  Digby  Seymour  obtained 
a  mle  nisi  accordingly,  on  the  ground  that  the  plea 
was  an  answer  in  law  to  the  declaration  and  had  been 
proved  in  fact  on  the  finding  of  the  arbitrator.  He 
cited  Jones  v.  Shears  (a). 

(rt)  7C.iP.  346. 
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1866.  Hayes  Serjt.  and  Field   sbewed  cause. — This  is  an 

Cabtwriqht   absolute  covenant  to  supply  coals  to  the  lessors^  and 
so  long  as  the  defendant  holds  the  lease  he  is  bound 
to  supply  them  if  they  can  be  got.     It  is  no  answer 
to  such   a  covenant  that  the  cost  of  getting  them  is 
such  that  they  cannot  be  sold  at  the  pifs  mouth  to 
other  persons  at  a  profit.     \MeUor  J.    The  lessee  of  a 
coal  mine  is  not  excused  from  working  out  a  stratum 
because  by  reason  of  its  growing  thinner  it  cannot  be 
worked  at  a  profit.]     If  the  question  of  profit  aflTected 
the  performance  of  a  covenant  a  rise  in  the  price  of 
labour  might  cause  a  mine  not  to  be  fully  worked  out. 
\Blackhum  3.   In  The  Marquis  of  Bute  y.  Thompson  {a) 
there  was  a  covenant  by  the  lessees  that  they  would 
raise  and  work  13^000  tons  of  coals  yearly  and  pay  Sd. 
per  ton  royalty,  or  pay  438/.  6^.  Sd.  each  year  as  fixed 
rent  whether  coals  should  be  wrought  or  not,  and  also 
9d.  upon  each  ton  over  and  above  that  quantity;  the 
Court  of  Exchequer  held  that  there  was  no  implied 
condition  that  there  should  be   coals  to  that  amount 
capable  of  being  wrought,  and  therefore  the  lessees  were 
liable  to  pay  the  fixed  rent  although  the  mine  was  so 
exhausted  that  they  could  not  raise  thirteen  thousand  tons 
of  coal  in  a  year.]  In  Jones  v.  Shears  (&)  the  agreement 
was  to  work  a  colliery  so  long  only  as  it  was  *'  fairly- 
workable,''  and  Coleridge  J.  held  that  under  those  words 
the  defendants  were  not  obliged  to  work  at  a  dead  loss. 
Griffiths  V.  Rigby  (c)  is  in  favour  of  the  plaintiflfe;  there 
the    question  was  whether  the  coal  could  be  *' fairly 
wrought ;"  and  on  the  trial  Erie  J.  told  the  jury  they 
must  judge  what  the  meaning  of  that  phrase  was,  but 

(a)  13  M.  #  W,  487.  (6)  7  C.  #  P.  346, 

(c)  \H.^N.  237. 
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be  thought  it  meant  what  could  be  got  by  a  prudent       1866. 
person  with  a  fair  profit,  howeyer  small:   tbe  Court  Gartweight 
however  held  that  the  direction  was  insufScient,  and      foemav. 
PcBoek  C.  B.  said,  p.  241,   "'fairly  wrought'  means, 
that  which  can  be  fairly  and  properly  gotten,  according 
to  mining  usage,  without  extraordinary   difficulty  or 
expense.*'     [CockAum  C.  J.   The  phrase  ''fairly  work- 
able'* is  well  known  in  the  mining  world.  I  am  inclined 
to  think  the  Court  of  Exchequer  went  wrong,  not 
understanding  that  language.     Mellar  J.    That  Court 
only  say  that  the  test  proposed  by  Erie  J.  is  not  proper : 
they  do  not  lay  down  one  independent  of  mining  nsage. 
Blackburn  J.     On  a  question  of  the  constructive  total 
loss  of  a  ship  (a)  Mauk  3.  defined  that  to  be  impossible 
which  was  not  practicable,  and  that  to  be  impracticable 
which  could  only  be  done  at  an  excessive  or  unreason- 
able cost,  so  that  it  would  be  a  case  of  total  loss  if  it 
would  cost  more  to  recover  the  ship  than  she  was 
worth.] 

Digby  Seymour  and  fViUs,  in  support  of  the  rule. — 
The  lease  does  not  contain  a  covenant  by  the  lessees 
to  work  the  mine.  And  the  language  of  the  covenant 
in  question  is  to  supply  to  the  lessors  coals  from  those 
brought  to  the  pit's  mouth.  [Cockburn  C.  J.  The  pif  s 
month  is  the  place  where  they  are  to  be  delivered.] 
Then  the  lessee  is  not  bound  to  get  coal  which  cannot 
be  got  without  costing  more  than  it  is  worth.  Working 
a  colliery  means  working  it  so  long  as  it  is  reasonable  to 
do  80 ;  Jones  v.  Shears  (b).  In  The  Marquis  of  Bute  v. 
Thompson  (c)  there  was  an  absolute  covenant  to  get  the 

(a)  See  ^foss  v  Smith,  9  (7.  B.  94.  103. 

(b)  7  C.  #  P.  346.  (c)  13  M.  #  W.  487. 
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1866.       ^^^  ®^  P^y  *  fi^^  '®^**  ^^^  Griffith  v.  i2£^iy  (fl),  as 

Caetwright   ^^^'^  ^  •^em*  V,  Tomhinsan  (b),  belong  to  that  class  of 

y^  ''^^  cases.    But  the  finding  of  the  arbitrator  in  the  present 

case  is  tantamount  to  what  was  laid  down  in  Griffith  t. 

Rigby  (a).     [They  also  cited  Smart  v.  Morten  (c).] 

CocKBURN  C.  J.  I  am  of  opinion  that  the  rule 
should  be  discharged.  The  effect  of  the  covenant  is  not 
conditional  and  qualified,  as  stated  in  the  plea,  but  abso- 
lute, and  must  be  performed  so  long  as  the  lease  lasts, 
subject  to  this,  that  if  no  coal  can  be  got  it  becomes 
inoperative.  Here  coal  can  be  got.  The  lessee,  in  con- 
sideration of  the  demise  of  the  coal  mine,  is  to  pay  a 
royalty  and  to  supply  a  certain  quantity  of  coals  at  the 
pit^s  mouth.  If  the  coal  should  be  fully  and  £airly 
gotten  before  the  expiration  of  the  term  he  has  power 
to  determine  the  lease  on  giving  twelve  months  notice, 
and  so  get  rid  of  this  onerous  covenant ;  and  by  hold- 
ing the  lease  the  defendant  prevents  the  lessors  from 
getting  this  seam  of  coal.  These  three  things  satisfy 
me  that  the  proper  construction  of  the  covenant  is 
that  contended  for  by  the  plaintiffs. 

Blackburn  J.  At  the  trial  I  was  under  the  impression 
that  the  covenant  declared  upon  was  subject  to  the  pro- 
viso for  cesser  of  the  term  ^^  if  the  minerals  should  be 
fully  and  fairly  gotten,"  and  that  the  question  was  whether 
they  had  been  fully  and  fairly  gotten.  But  the  proviso 
for  cesser  is  upon  twelve  months  notice  being  given,  and 
therefore  does  not  attach.  The  covenant  is  that  the 
lessors  shall  be  entitled,  during  the  term,  to  a  certain 


(a)  1  H.  #  N.  237.  (A)  1  H.  j-  N,  195. 

(o)  6  K.  ^B.30, 
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qnantiiy  of  coals  at  the  pit^s  mouth :  whatever  may  be        1866. 

the  measure  of  damages  for  breach  of  that  coyenant,  it  is  "z 

broken,  and  either  the  plea  is  not  proved  or  it  is  bad.      _   ▼• 
If  the  leasee  intended  to  limit  the  covenant  as  contended 
&r  he  should  have  done  so  in  express  terms. 

Meilob  J.  had  left  the  Court. 

Rule  discharged. 


WrasoR  against  The  Queen  (in  error).  wedn 

January  ^th. 

Reported  vol.  6,  p.  143. 


The  Local  Board  of  Health  for  the  District  of  Thursdai/. 
Wakefield,    appellants,  The  West    Riding 
&Qd  Grimsby  Railway  Company,  respondents. 

Reported  vol.  6,  pp.  794.  802. 
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Fi 


^ehruary  Ist.] 


The  Common 
Law  Procedure 
Act,  1854. 
c.  125.  *.  83. 
Equitable  plea. 
Assignment 
oj  debt  by 
plaintiff  before 
action. 


Jeffs  against  Day. 

Dedaration  for  money  due  on  *n  award.  Plea,  on  equitable  grounds, 
that  before  action  the  plaintiff  assigned  the  sum  to  D.  4'  ^^' !  ^^^^ 
thej  gave  notice  thereof  to  the  defendant,  and  required  him  to  pay ; 
that  the  assignment  remained  in  force,  and  the  aefendant  remained 
liable  to  pay  the  sum  to  them ;  that  the  action  was  not  brought  for 
their  benefit  or  with  their  knowledge,  and  if  the  plaintiff  recovered  the 
defendant  would  notwithstanding  be  forced  to  pay  the  same  to  them.  Held, 
that  the  plea  was  good,  under  The  Common  Law  Procedure  Act.  1854. 
17  &  ISVict.  c,  125.  8.  83..  as  a  Court  of  equity  would  grant  a  perpetual 
and  unconditional  ii\j  unction  against  the  pkintiff  suing  for  hu  own 
benefit. 


r^ECLARATION  for  money  awarded  by  the  umpirage 
of  an  umpire  appointed  binder  a  submission  of 
matters  in  difference  between  the  plaintiff  and  the 
defendant^  and  for  the  costs  and  expenses  incurred  by 
the  plaintiff  in  making  the  submission  a  rule  of  Court 

Third  plea,  as  to  the  sum  of  55/.  7^.  9d,,  parcel  of 
the  money  claimed^  &c.^  by  way  of  defence  upon  equi- 
table grounds.  That  before  action  the  plaintiff  for  a  good 
and  valuable  consideration  assigned  that  sum  to  certain 
persons  trading  under  the  name^  style^  and  firm  of 
Messrs.  F.  Devas,  Boutledffe  §•  Company ;  that  they  then 
gave  express  notice  to  the  defendant  of  the  assignment 
and  required  him  to  pay  that  sum ;  that  the  assignment 
remained  in  fiill  force  and  unrevoked^  and  the  defendant 
remained  liable  to  pay  the  same  to  those  persons.  And 
that  the  action  was  not  brought  in  any  manner  or  to 
any  extent  for  the  use  or  benefit  of  Messrs.  Devas, 
RoutUdge  §•  Co.,  or  with  their  knowledge,  privity, 
or  consent;  but,  notwithstanding,  they  required  the 
defendant  to  pay  the  sum  of  55/.  7$.  9d.  to  them,  and 
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in  case  the  plaintiff  recovered  the  same  the  defendant       1866. 
would  be  forced  and  obliged  to  pay  the  same  notwith-        jxm 
itandiog  such  recovery  to  the  last  mentioned  persons.         p^^. 
And  that  the  plaintiff  sued  for  the  sum  of  55/.  7«.  9d. 
inequitably  and  in  fraud  of  the  assignment  and  notice. 
Demurrer^  and  joinder. 

JTtesiger,  in  support  of  the  demurrer. — A  plea  on 
equitable  groimds  is  not  a  defence  under  The  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict  c.  125.  s.  83., 
unless  it  states  facts  which  entitle  the  defendant  to  apply 
to  a  Court  of  equity  for  an  absolute  and  perpetual 
injunction.  A  Court  of  equity  would  only  grant  an 
injunction  against  the  plaintiff  suing  the  defendant  on 
condition  that  the  defendant  paid  the  sum  to  Devas  jr 
Co.,  or  that  the  money  was  brought  into  Court  The 
plea  ought  to  shew  an  extinction  of  the  debt  due  to  the 
plaintiff,  fVhartony.  Walker  {a),  ^er  BayleyJ.;  or  that 
his  liability  to  Devas  Sf  Co.  was  discharged,  Cochrane  v. 
Green  (b).  Suppose  the  defendant  became  bankrupt, 
and  his  estate  paid  only  10^.  in  the  pound,  Devas 
jr  Co,  would  call  on  the  plaintiff  to  pay  the  whole 
of  his  debt  to  them.  The  plea  does  not  even 
state  a  promise  by  the  defendant  to  pay  Devas  Sf  Co. ; 
though  such  a  promise  would  be  void  for  want  of  con- 
sideration, the  debt  not  being  extinguished ;  Liversidge 
▼.  Broadbent  {c). 

Joteph  Brown  {Biron  with  him),  contra. — ^The 
phuntiff  has  made  an  equitable  assignment  of  the  debt 
due  to  him  to  Devas  8f  Co.,  which  is  analogous  to  the 
case  of  the  holder  of  a  bill  indorsing  it  over.    The 

(a)  4B.^C.  163. 165.  (b)  ^  C.B.N  8.  448. 

(c)  Aff.f  y.  603. 
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assignment  carries  with  it  the  right  to  sue^  and  the 
plaintiff  is  inequitably  suing  the  defendant  for  the 
purpose  of  compelling  payment  to  himself.  A  weU 
drawn  deed  of  assignment  usually  contains  a  power  of 
attorney  for  the  assignee  to  sue  in*  the  name  of  the 
assignor^  and  a  covenant  by  the  assignor  that  he  will  do 
nothing  to  prevent  the  assignee  from  suing  :  this  action 
would  be  a  violation  of  such  a  covenant  There  are  no 
authorities  in  equity  as  to  injunctions  granted  in  favour 
of  equitable  assignees.  [He  cited  Bullen  8f  Leake 
Precedents  of  Pleadings ^  2nd  ed.^  p.  486,  note  (a).] 

.  Thesiger^  in  reply. — There  is  no  precedent  for  such  a 
plea  as  this. 

Blackburn  J.  The  time  since  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125.,  passed  is 
so  short  that  the  absence  of  precedents  for  such  a  plea 
as  this  affords  no  argument  against  its  being  good.  The 
effect  of  the  plea  is,  that  the  plaintiff  is  suing  for  a  debt 
due  to  him  from  the  defendant,  which  the  plaintiff 
assigned  in  equity  before  action  to  Devas  Sf  Co.,  who 
gave  notice  of  the  assignment  to  the  defendant,  thus 
perfecting  their  title  in  a  Court  of  equity,  and  that  the 
assignment  remains  in  force.  It  is  unnecessary  to  refer 
to  the  numerous  cases  in  which  the  question  has  arisen 
in  bankruptcy  whether  the  property  passed  to  the 
assignees  on  the  bankruptcy  of  the  assignor,  which  it 
would  doif  the  goods  remained  in  the  order  and  disposition 
of  the  bankrupt.  All  the  cases  from  Winch  v.  Keeleg  (a) 
downwards  proceed  on  this,  that  an  assignment  of  a  chose 
in  action,  after  it  has  been  perfected  by  notice  to  the 
debtor,  is  good  in  equity  and  passes  the  equitable  pro- 
(a)  1  T.  B.  619. 
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perty.  That  being  so^  and  the  plaintiff  having  transferred        i866« 
the  debt  of  the  defendant  to  a  third  party,   he  sues        ^^^ 
inqmtably  when  he  sues  for  the  purpose  of  getting  the         j^j^^ 
benefit  to  himself.*   Mr.  Thetiger  relies  on  the  doctrine 
that  an  equitable  plea  is  only  allowed  where  the  injunc- 
tion granted  by  a  Court  of  equity  would  be  uncon- 
ditional and  perpetual.  That  is  correct  law,  and  a  sound 
reason  for  it  is  given  in  Ifodehouse  v.  Farebrother  (a), 
?ii.j  that  the  common  law  judgment  is  *^  that  the  plaintiff 
take  nothing  by  his  writ  and  that  the  defendant  go  thereof 
without  day/'  and  we  can  only  entertain  an  equitable 
defence  under  The  Common  Law  Procedure  Act,  1864, 
t*  83.,  where  the  facts  are  such  that  a  Court  of  equity 
would  decree  a  perpetual  and  unconditional  injunction, 
which  \&  equivalent  in  substance  to  the  common  law 
judgment.    In  cases   where  a  Court  of  equity  stays 
eiecution  on  the  ground  that  the  proceeding  is  inequi- 
table, and  brings  all  the  parties  before  it  and  then  grants 
an  injnnction  upon  terms,  the  decree  is  not  equivalent 
to  a  common  law  judgment,  and  therefore  in  such  cases 
we  cannot  entertain  an  equitable  defence.     But  in  the 
present  case  a  Court  of  equity  would  proceed  on  the 
ground  that  this  debt  had  become  in  equity  the  property 
otDevas  jp  Co.,  and  the  plaintiff  has  no  more  right  to  it 
than  a  stranger.  And  therefore  a  Court  of  equity  would 
force  him  to  sue  for  them  on  being  indemnified  from 
coats.  Bat  if  he  sued  for  the  benefit  of  any  other  person 
a  Court  of  equity  would  stop  him. 

This  is  similar  to  the  case  of  a  plaintiff  suing  on  a  bill 
of  exchange  which  has  previously  been  indorsed  over  by 
him.  There  judgment  would  be  for  the  defendant.  But  if 

(fl)  6Z.  #5.277.288.9. 
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the  plaintiff  afterwards  became  the  holder  of  the  bill,  or 
purchased  it^  and  brought  an  action  on  it^  the  judgment 
in  the  former  action  would  be  no  bar  in  the  latter^  which 
was  not  brought  on  the  same  right.  So,  here,  a  Court  of 
equity  would  say  to  the  plaintiff,  you  are  suing  inequi- 
tably, and  would  stop  the  action.  Though,  if  the  right 
to  sue  for  the  debt  should  be  at  some  future  time 
revested  in  him,  the  injunction  would  not  continue;  it 
continues  only  so  long  as  he  sues  hostilely  to  Dems 
§*  Co.  Our  judgment  will  be  for  the  defendant;  yet  if 
the  plaintiff  should  at  some  future  time  sue  for  the 
benefit  of  Devas  §•  Co.,  or  if  he  acquires  a  new  right  to 
the  debt  and  then  brings  an  action  to  enforce  it,  and  the 
defendant  attempts  to  plead  this  judgment  in  bar,  it  will 
not  avail 

Therefore  the  plea  is  good,  and  our  judgment  on  the 
demurrer  is  for  the  defendant 


Mellor  J.  If  Mr.  Thetiger  were  right  in  his  conten- 
tion that  under  the  circumstances  of  this  case  a  Court  of 
equity  would  not  grant  a  perpetual  and  unconditional 
injunction,  the  plea  would  be  bad ;  but  I  understand  the 
term  '*  perpetual  and  unconditional  injunction'*  to  be 
used  with  reference  to  the  subject-matter  in  contest : 
the  injunction  would  be  perpetual  so  long  as  the  circum- 
stances remained  the  same ;  that  is,  in  the  present  case, 
so  long  as  the  debt  remained  effectually  assigned.  Here, 
the  plaintiff  having  assigned  the  debt  due  to  him  from 
the  defendant,  and  the  party  to  whom  it  was  assigned 
having  given  notice  of  the  assignment  to  the  defendant, 
it  is  inequitable  that  the  plaintiff,  having  parted  with 
his  own  title  by  an  instrument  binding  in  a  Court  of 
equity,  should  sue  for  the  debt.     He  might  indeed  have 
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raed  for  it  at  law  had  not  the  enactment  in  sect.  83  of        1866. 


The  Common  Law  Procedure  Act^  1854^  enabled  us  to        j^rn 
eatertain  defences  on  equitable  grounds.  P^^ 

Sh»  J.  concurred. 

Judgment  for  the  defendant. 


Ash,  appellant,  Lnf^,  respondent. 

1.  Stat  6  6.  4.  e.  81.,  which  impoMB  a  duty  on  an  excise  licence  for  \SaiurtUiyf 

the  sale  of  beer,  and  a  penaltv  for  not  taking  ont  that  licence,  and  hj  Ftbruary 

sect.  II  enacta  that  nothing  therein  contained  shall  extend  to  prohibit  10th.] 
m  pezaon  duly  licensed  to  sell  beer  by  retail  from  selling  it  in  booths, 


teotg  or  other  places,  at  the  time  and  place,  and  within  the  limits  of  Licence  for 

biding  any  lawful  ftiir,  or  any  public  races,  does  not  exempt  from  the  ggj^  of  beer, 

penalty  in  stat.  35  G^.  3.  c.  113.  b.  1.  for  selling  beer  without  a  magis-  35  q  3  ^  f^g^ 

tntoi' licence.  «.  1. 

2.  Qiitfre,  whether  a  public  regatta  is  within  the  exemption  in  stat.  q  q^  4.  «  81. 

6tf.le.81.#.ll.?  ,.11. 

Public  race. 

PASE  stated  by  justices  of  the  borough  of  Devanport 

pursuant  to  stat.  20  &  21  Vict.  c.  48. 

At  a  Petty  Sessions  for  the  borough  the  appellant  was 
oon?icted,  under  stat  85  G.  8.  c.  118.,  of  having  sold 
tieer  without  being  duly  Ucensed  so  to  do. 

At  the  hearing  before  the  justices  it  appeared  that 
the  defendant  sold  beer  on  the  2nd  Auyust,  1865,  in  a 
Ix)oth  or  tent  at  a  place  called  Richmond  Walk,  in  the 
borough  of  Devanport.  He  was  a  licensed  victualler  of 
the  borough  of  Plymouth^  an  adjoining  borough  to  Devon^ 
port^  having  the  usual  excise  and  magistrates'  licences 
to  aell  beer  at  his  victualling  house  there  under  the 
General  Licensing  Act,  9  G.  4.  c.  61.,  and  he  held  no 
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Other  licence.  The  sale  of  beer  took  place  on  the 
occasion  of  a  public  regatta  for  boats  in  the  harbour  of 
Hamoaze,  which  is  an  estuary  of  the  river  Tamar,  in 
a  booth  or  tent  in  the  court  yard  of  a  dwelling  house 
abutting  on  the  harbour,  in  which  the  public  regatta 
was  held. 

Stat.  35  G.  3.  c.  113.  t.  1.  enacts,  "that  if  any 
person  shall  sell  ale  or  beer,  or  any  other  exciseable 
liquors,  by  retail,  or  shall  permit  or  suffer  any  ale  or 
beer,  or  any  other  exciseable  liquors,  to  be  sold  by 
retail,  in  his,  her,  or  their  house,  out  house,  or  yard, 
garden, .  orchard,  or  other  place,  without  being  duly 
licensed  so  to  do,''  he  shall  forfeit  the  sum  of  20/.  By 
sect.  17  it  is  provided  and  enacted  "  that  nothing  in 
this  Act  contained  shall  extend,  or  be  construed  to 
extend,  to  prohibit  any  person  or  persons  from  selling  of 
any  ale  or  beer  in  booths  or  other  places,  at  the  time  and 
place  of  holding  any  lawful  and  accustomed  fair,  in  like 
manner  as  such  person  or  persons  was  or  were  autho- 
rised to  do  before  the  passing  of  this  Act,  by  virtue  of 
any  law  or  statute  in  that  behalf.'' 

The  appellant  claimed  to  be  exempt  from  the  penalty 
given  by  stat.  35  G.  3.  c.  113.  on  the  ground  that 
he  came  within  the  exemption  of  the  11th  section  of 
stat.  6  G.  4.  e.  81.,  the  sale  having  taken  place  in  a 
booth  and  at  a  place  within  the  limits  of  public  races, 
or  where  a  public  race  was  being  held. 

The  justices  were  of  opinion  that  stat.  6  6r.  4?.  c.  81. 
was  an  excise  Act,  the  llth  section  of  which  did  not 
apply  to  the  offence  in  question,  such  offence  not  being 
against  stat  6  Cr.  4.  e.  81.,  but  an  offence  under  a 
separate  and  independent  statute,  viz.,  35  O.  3.  c.  113., 
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wlicl  was  not  an  Excise  Act  but  a  statute  for  police         1866. 
porpoaes,  as  appeared  from  Bex  v.  Hanson  (a),  Rex         "^ 
V.  Drake  (i),  and  Buckle,  appt,,  Wrightion^  respt  (c).        j^^^^ 
Farther,  that  should  stat.  6  G.  4.  c.  81.  apply  to  the 
offences  laid  under  Stat  85  G^.  8.  c.  118.,  the  appellant  was 
stin  within  the  exemption  of  the  11th  section  of  stat* 
6  C,  4.  c  81.  First  Because  a  "  regatta"  was  not  a  public 
place  within    the   meaning   of  that   Act.      Secondly. 
Because  the  place  of  sale,  being  on  the  land  or  abutting 
on  the  water  where   the   r^atta  was   held,  was   not 
"within  the  limits  of  the  place"  where  the  regatta 
was  held. 

The  questions  for  the  opinion  of  the  Court  were : — 
First.  Whether  the  11th  section  of  stat.  6  (?.  4. 
c.  81.  had  any  operation  or  force  except  in  relation 
to  the  offences  contained  in  the  statute.  Second. 
Whether  stat.  85  G.  8.  c.  •  118.  was  not  indepen- 
dent of  stat  6  G.  4.  c.  81.,  and  therefore  whether 
the  eiemption  from  penalties  under  it  was  not  con- 
fined, as  stated  in  section  17  of  the  former  Act,  to 
&iis  only.  Third.  Whether,  if  stat  85  G.  8.  e.  113. 
was  controlled  by  the  11th  section  of  stat.  6  G.  4.  c.  81., 
a  "regatta"  could  be  l^ally  deemed  to  be  a  ''public 
nce*^  within  the  meaning  of  that  Act ;  and  if  so,  Fourth. 
Whether,  the  sale  of  beer  having  taken  place  at  a  booth 
in  the  court-yard  of  a  dwelling-house  abutting  on  the 
harbour  of  Hamoaze  where  the  boats  raced,  such  sale 
conU  be  said  to  hare  been  made  at  a  place  within  the 
lifflits  of  the  holding  of  the  so  called  race. 

T.  /.  Clark,  for  the  respondent— First  There  are 

(a)  45.  #  ^  619.  (*)  %M.ia.  116. 

VOI.  Til.  S  B.   &   s. 
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two  classes  of  statutes  relating  to  the  sale  of  beer,  those 
"  passed  for  excise  and  revenue  purposes,  such  as  stat.  48 
G.  3.  c.  143.,  of  which  stat.  6  G.  4.  c.  81.  is  to  some 
extent  a  continuation,  and  those  passed  for  police  pur- 
poses, such  as  stat.  35  <?.  3.  c.  113. :  the  licences  required 
by  each  of  these  classes  and  the  penalties  imposed  for 
offences  against  their  provisions  are  different,  as  well  as 
their  objects ;  Rex  v.  Drake  {a).  Stat.  35  G.  3.  c.  113.  is 
a  police  act ;  Rex  v.  Hanson  (6).  And,  this  being  so,  the 
exemption  in  stat.  6  <?.  4.  c.  81.  «.  11.  does  not  dispense 
with  the  necessity  of  a  magistrates'  licence  under  the 
former  Act. 

Secondly.  A  public  regatta  is  not  a  public  race  within 
stat.  6  G.  4.  c.  81.  s.  11.  Stats.  35  G.  3.  c.  113. 
8.  17.  and  9  G.  4.  c.  81.  s.  36.  are  silent  as  to  races. 
The  exemption  in  sect  11  of  the  latter  was  intended  to 
apply  to  the  sale  of  beer  within  a  comparatively  smaU 
area,  where  the  convenience  afforded  to  the  pubUc  would 
counterbalance  the  loss  to  the  revenue :  whereas  a 
regatta  or  sea  race  extends  many  miles  along  the  coast 

Lopes,  for  the  appellant. — Stat.  6  G.*4.  c.  81.  #.  11. 
has  relation  to  and  controls  the  provisions  of  the  previous 
Act,  35  G.  3.  c.  113.  The  exemption  which  the  more 
recent  Act  gave  to  the  sale  of  beer  at  fairs  and  races 
from  an  excise  licence  was  repealed  by  stat.  26  &  %6VicL 
c.  22.  s.  12.,  but  re-enacted  by  stat.  26  &27  Vict  c.  33. 
s.  21.  The  term  "  duly  licensed ''  in  stats.  6  G.  4. 
c.  81.  s.  11.  and  26  &  27  Vict  c.  33.  s.  21.  means  a 
person  having  an  excise  licence.  [Mellor  J.  Sect.  13  of 
stat.  6  G.  4.  c.  81.  enacts  that  no  excise  licence  shall 
be  granted  for  the  sale  of  beer  without  the  production 

(rt)  C  M,  4-  S,  116.  (b)  4iB.fA.  519. 
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of  a  certificate  or  authority  from  the  magistrates  to  keep        1866. 

a  common  iim,  ale-house,  or  victualling-house.]     Rex         asb 

?.  Hanson  (a)  only  decided  that  the  clause  of  reference,        I^^^i, 

sect.  5,  of   stat.    48   G.   3.   c.   143.,  did  not  include 

rtat  35  G.  3.  c.   113.,  and  therefore  the  appeal   given 

by  the  earlier  Act   against   convictions  under   it   did 

not  apply  to  convictions  under  the  later  Act      ^Mel- 

lor].    A  person  is  not  duly  licensed  unless  he  has 

a  magistrates'  licence    as  well  as  an  excise    licence. 

A  person  who  has   an  excise  licence  is   licensed  so 

br  as  the  Excise  Acts  are  concerned,  but   he  would 

not  be  able  to  sell  beer  by  retail  at  any  particular  place 

without  a  magistrates'  licence  for  that  place.     Black- 

^rn  J.    The  penalties  are  cumulative  (6).    T.  J.  Clark. 

Stat  25  k  26  Vict.  c.  22.  $.  13.  provides  for  the  granting 

of  occasional  licences  by  the  Commissioners  of  Inland 

Kevenue  for  a  period  not  exceeding  three  days.  Mellor  J. 

That  power  aflfbrds   an   argument   in   favour  of  the 

respondent,  for  no  person  would  take  out  a  three  days 

licence  if  he  could  sell  beer  without  it.] 

BuLCKBimN  J,  I  am  of  opinion  that  the  conviction 
should  be  affirmed  on  the  first  ground  taken  by  the 
magistrates.  It  is  therefore  unnecessary  to  express  any 
opinion  on  the  second.  Stat.  35  G.  3.  c.  113.  s.  1. 
imposes  a  penalty  on  any  person  selling  ale  or  beer  or 
any  other  exciseable  liquors  by  retail  without  being 
dnly  licensed.  But  that  Act,  as  was  stated  in  Rex 
V.  Hanson  (c),  did  not  impose  a  duty  :  it  was  passed  for 
purposes  of  police,  and  its  provisions  are  quite  distinct 

(a)  4  B.  ^  A.  519. 

(b)  See  Bwkle,  appt,  Wright,  respt,  5  2?.  ^'  8.  854.    Saund^s,  appt., 
Bald^,  respt,  QB.^S.  791.  (r)  4  B,  #  A.  519.  521. 

s  2 
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from  those  of  stat.  48  G.  8.  e.  143.,  which  is  ah  Excise 
Act  "If,  therefore,"  Lord  Tenterden  said,  p.  521,  "a 
person  sells  ale  without  the  magistrates'  licence,  he  sells 
it  subject  to  the  penalty  of  20/.  provided  by  that  Act*' 
Stat.  6  G.  4.  c.  81.,  which  was  passed  for  imposing 
duties  on  excise  licences  and  amending  the  laws  of 
excise  for  granting  such  licences,  does  not  touch  the 
magistrates*  licence.  Sect.  2  subjects  every  person 
authorized  by  justices  to  keep  a  common  inn,  ale-house 
or  victualling-house,  and  who  sells  beer  by  retail,  to  a 
certain  duty.  Sect.  26  imposes  penalties  on  persons 
who  do  not  take  out  the  licence  required  by  that  Act, 
which  I  understand  to  be  exciseable  penalties.  Then  sect 
11  in  effect  says  that  a  person  "  duly  licensed,'^  that  is, 
who  has  a  licence  which  entitles  him  to  sell  beer  by  retail, 
may  do  it  in  "  booths,  tents  or  other  places,  at  the  time 
and  place,  and  within  the  limits  of  holding  any  lawful  and 
accustomed  fair,  by  virtue  of  any  law  or  statute  in  that 
behalf,  or  any  public  races,''  without  incurring  the  penal- 
ties imposed  in  that  Act.  But  it  does  not  say  he  may  sell 
without  any  licence ;  therefore  a  magistrates'  licence  was 
still  requisite  for  the  appellant,  even  assuming  him  to 
have  been  within  the  exemption  in  stat  6  6.  4  c.  81. 
1.  11*  The  appellant  had  a  magistrates'  licence  for  sell- 
ing beer,  &c.,  in  P/ymouM,  but  not  in  Devonport;  there- 
fore he  was  within  stat  35  G,  3.  c.  113.  s.  1* 


Mellor  J.  concurred. 


Conviction  affirmed. 
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Steele  against  The  Mayor,  Aldermen  and  Bur-  Monday, 
gesses  of  the  Borough  of  Livekpool.  j»«^y — • 

Lands  Clauses 

1.  A  notice  to  treat  for  the  purchase  of  land  under  The  Landa   Ccnsotidation 
Claiues  ConBolidation  Act,  1845,  8  &  9  Vict,  e,  18.  s.  18.,  is  a  contract  Act,  1845, 

of  poRliase^  whether  given  by  trustees  under  an  Act  of  Parliament  for  8^9  Vict, 

a  {mblic  purpose,  or  by  a  Company  formed  for  a  private  speculation.  c  18.  s.  18. 

2.  Dedaration  upon  an.  award  made  by  a  sole  arbitrator  under  The  Notice  to  treat, 
lands  Clanses   Consolidation  Act,  1845,  8  &  9  Vict,  c.  18.,  stated.  Trustees  under 
that  nnder  The  Liverpool  Improvement  Act,  1864,  and  the  Acts  incor-  Local  Improve- 
porated  therewith,  the  defendants  were  authorized  to  purchase  certain  meat  Act, 
meBBoages  and  hinds,  and  that  the  plaintiff  was  entitled  to  and  interested  Plea, 

in  them  as  lessee  in  possession,  and  the  defendants  ^ve  him  a  notice 
vithin  the  meaning  of  The  Lands  Clauses  Consolidation  Act,  1845,  to 
treat  for  the  purchase  thereof.  The  Court  refused  leave  to  plead  either 
of  the  following  pleas:  (1.)  That  the  defendants  were  trustees  for  the 
puUie,  and  that  the  notice  to  treat  was  rescinded  b^  them  before  any 
thing  was  done  nnder  it,  the  plaintiff's  interest  not  being  beneficial  for 
the  public  under  the  puxposes  of  the  Act  (2.)  An  equitable  plea  to  the 
Bamee&ct. 

THE  first  count  of  the  declaration  stated  that,  by  the 
provisions  of  The  Liverpool  Improvement  Act,  1864, 
and  the  Actf  incorporated  therewith,  the  defendants 
were  authorized  to  purchase  and  take  certain  messuages 
and  lands  situated  &c. ;  and  the  plaintiff  was  entitled 
to  or  interested  in  them  as  lessee  in  possession 
hereof  for  the  residue  of  years  expiring  on  the  1st 
Jvly^  1866,  at  a  certain  yearly  rent ;  and  thereupon  the 
defendants  gave  to  the  plaintiff  a  notice  within  the 
meaning  of  The  Lands  Clauses  Consolidation  Act,  1845, 
that  the  messuages  and  lands,  and  the  interest  of  the 
plaintiff  therein,  were  required  and  intended  to  be  pur- 
chased and  taken  by  the  defendants  under  the  authority 
of  the  Acts,  and  in  that  notice  the  defendants  stated 
all  such  matters  and  particulars  as  were  required  by 
The  Lands  Clauses  Consolidation  Act,  1845;  and  that 
the  defendants  were  willing  to  treat  for  the  purchase 


262 


HILARY  TERM. 


1866. 


Stbblb 
▼. 

Corporation  of 

LiVBBFOOL. 


thereof^  and  as  to  the  compensation  to  be  made  to  the 
plaintiff  for  the  damage  to  be  sustained  by  him  by 
reason  of  the  execution  of  any  of  the  powers  given  by 
the  Acts;  and  afterwards,  more  than  twenty-one  days 
having  elapsed  after  the  service  of  that  notice,  and  no 
agreement  having  been  come  to  between  the  plaintiff 
and  the  defendants  as  to  the  amount  of  the  compen- 
sation to  be  paid  by  them  to  him  in  respect  of   the 
premises,    and  the    plaintiff   having    at  that  time  a 
greater  interest  in  the  messuages  and  lands  than  as 
tenant  for  a  year  or  from  year  to  year,  and  the  com- 
pensation claimed  by  the  plaintiff  in  respect  of  the 
premises  exceeding  50/.,  and  the  defendants  not  having 
issued  their  warrant  to  the  sheriff  to  summon  a  jury  in 
respect  of  the  messuages  and  lands,  the  plaintiff,  by 
notice  in  writing  under  his  hand,  signified  to  the  defend- 
ants his  desire  to  have  the  amount  of  such  compensation 
settled  by  arbitration,  and  stated  in  such  notice  all  such 
matters  and  particulars  as  were  required  Jby  The  Lands 
Clauses  Consolidation  Act,  1845,  in  that  behalf.    And 
thereupon,  the  plaintiff  and  the  defendants  not  having 
concurred  in  the  appointment  of  a  single  arbitrator,  the 
plaintiff,  by  writing  under  his  hand,  duly  nominated 
and  appointed  J.  A.  P.  as  an  arbitrator  on  his  part 
to  whom  the  question  of  the  amount  of  such  compen- 
sation should  be  referred,  and  delivered  such  appoint- 
ment to  J.  A.  P.y  and  gave  notice  thereof  to  the  de- 
fendants,  and  duly  caused  to  be  served  upon   them 
a  request  in  writing,  under  his   the  plaintift^s  hand, 
requiring  them  to  appoint  an  arbitrator  on  their  part 
to  whom  the  question  should  be  referred,  and  containing 
all  such  matters  and  particulars  as  were  required  by 
The  Lands  Clauses  Consolidation  Act,  1845,  and  tbe 
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defendants  not  having,  within  fourteen  days  after  such       1866. 
request,  nor  at  all,  appointed  any  arbitrator  on  their       Steele" 
behalf  in  the  premises,  the  plaintiff  having   himself  corporation  of 
previously  appointed  J.  A.  P.  as  arbitrator,  duly  and    Liverpool. 
in  pursuance  of  the  provisions  of  The  Lands  Clauses 
Consolidation  Act,  1845,  appointed  J.  A.  P,  to  act  on 
behalf  of  both  parties  in  the  premises,  and  J.  A.  P. 
thereupon  became  and  was  the  sole  arbitrator  thereon. 
The  count  then  averred  that  J.  A.  P.,  having  first  duly 
made  and  subscribed  such  declaration  as  was  required  by 
TheLands  Clauses  C!on8olidation  Act,  1845,duly  proceeded 
to  hear  and  determine  the  question  of  compensation, 
and  Uie  time  for  making  his  award  thereon  was  enlaiged 
bj  oonunon  consent  of  the  plaintiff  and  the  defendants 
up  to  and  beyond  the  time  of  the  making  of  the  award 
after  mentioned,  and  J.  A.  P.  afterwards  duly  made  his 
award  thereon  in  accordance  with  the  provisions  of 
The  Lands  Clauses  Consolidation  Act,  1845,  and  thereby 
awarded  and  determined  that  the  amount  of  compen- 
sation to  be  paid  by  the  defendants  to  the  plaintiff  for 
the  purchase  by  them  of  his  interest  in  the  messuages 
and  lands  required  to  be  taken,  and  for  and  in  respect 
of  the  loss,  damage  and  injury  sustained  and  to  be 
sustained  by  him  by  reason  of  the  execution  of  the 
intended  works,  and  of  the  exercise  by  the  defendants 
of  the  powers  of  the  Acts,  was  the  sum  of  7050/. :  and 
that  the  plaintiff  did  all  things  on  his  part  to  be  done, 
and  all  things  happened  which  were  necessary  in  order 
to  entitle  him  to  be  paid  by  the  defendants  the  sum 
of  7050/. :  allying  that  the  defendants  had  not  paid  the 
same. 

The  second  count  was  similar  to  the  first,  except 
that  it  stated  that  the  defendants  concurred  in  the 
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appointment  of  J.  A.  P.zr  vl  single  arbitrator  within 
the  meaning  of  The  Lands  Clauses  Consolidation  Act^ 
1845,  to  whom  the  question  of  the  amount  of  com- 
pensation should  be  referred  ;  and  J.  A.  P.  then  became 
and  was  the  single  arbitrator  thereon. 

On  application  to  a  Judge  at  Chambers,  to  plead 
several  pleas,  it  was  agreed  that  the  matter  should  be 
discussed  on  application  to  the  Court  for  a  rule. 

The  principal  pleas  in  dispute  were  the  third  and 
tenth,  of  which  the  following  is  an  abstract. 

Third.  That  the  defendants  were  trustees  for  the 
public,  and  that  the  notice  to  treat  was  rescinded  by 
them  before  anything  was  done  under  it,  the  taking  of 
the  plaintiff^s  interest  not  being  beneficial  for  the  public 
under  the  purposes  of  the  Act. 

Tenth.  On  equitable  grounds,  that  the  defendants 
were  trustees  for  the  public,  and  that  notice  to  treat 
was  given  under  a  mistaken  belief  that  it  would  be 
beneficial  to  the  public  to  purchase  the  plaintiff's 
interest ;  that  on  discovery  of  the  mistake,  and  before 
notice  to  treat  had  been  entered  on,  the  defendants 
revoked  the  notice  to  treat;  and  that  the  plaintiT  had 
not  been  in  any  way  prejudiced  by  what  was  done. 

Stat.  27  &  28  Vict.  c.  Ixxii.  "An  Act  to  authorize 
the  construction  of  new  and  widening  and  altering  of 
existing  streets  and  other  improvements  in  the  borough 
of  Liverpool.'' 

Sect.  8.  "  The  Lands  Clauses  Consolidation  Act, 
1845,  and  The  Lands  Clauses  Consolidation  Acts 
Amendment  Act,  1860,  shall  be  incorporated  with  and 
form  part  of  this  Act,  except  so  far  as  the  same  may 
be  exppessly  varied  or  altered  by  this  Act" 

Sect.  6.  "  Subject  to  the  provisions  of  this  Act  and 
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the  Acts  incorporated  herewith^  the  Corporation  may        1866. 
enter  upon,  take,  and  use  all  or  any  of  the  lands  shewn       g^iiij^i 
on  the  said  plans  and  described  in  the  said  book  of  refer-  Coiporotion  of 
ence,  and  may  make  the  new  streets,  and  may  widen  the    I^v»»«>o«^ 
existing  streets  in  the  course  and  direction  and  to  the 
eitent  shewn  upon  the  deposited  plans,  and  according 
to  the  levels  defined  on  the  deposited  sections.^' 

C,  Crompton  now  moved  for  a  rule  accordingly. — 
Where  Commissioners  acting  for  the  public  give  a 
notice  to  treat  under  The  Lands  Clauses  Consolidation 
Act,  1846,  8  &  9  Vict.  c.  18.  s.  18.,  they  may  with- 
draw it;  Reff.  v.  The  Commissioners  of  Woods  and 
Foresti  (a).  l^Blachbum  J.  The  Commissioners  in 
that  case  were  merely  the  mouthpiece  of  the  Crown : 
they  were  not  making  a  contract  for  themselves  any 
more  than  attorneys  acting  for  their  clients  do.  And 
there  were  some  peculiar  provisions  in  stat.  9  &  10 
VieLc.8&  passed  for  empowering  the  Commissioners 
to  form  a  royal  park  in  Battersea  Fields,"]  Patteson 
J',  deliyering  the  judgment  of  the  Court  in  that  case. 
Mid,  p.  773,  "  If  this  was  the  case  of  a  railway  or 
other  private  Company,  no  doubt  the  return  would  be 
insoffident,  because  notice  having  been  given  that 
the  lands  were  required,  and  a  claim  sent  in  accord- 
ingly, a  contract  is  entered  into,  and  the  parties  stand 
in  relation  of  vendor  and  purchaser.''  Here  the 
Corporation  of  Liverpool  were  authorized  by  stat. 
27  &  28  Vict.  e.  Ixxii.  i.  6.  to  enter  upon,  take  and 
use  the  lands  shewn  on  the  plans  and  described  in  the 
book  of  reference,  and  to  make  the  new  streets  and 
widen  the  existing  streets  in  the  course  and  direction 
(a)  16  Q.  B.  761. 
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and  to  the  extent  shewn  upon  the  deposited  plans; 
and  are  not  like  a  railway  or  other  private  Company. 
The  Court  granted  the  rule. 

Horace  Lloyd  shewed  cause  in  the  first  instance.— 
The  Corporation  of  Liverpool  have  no  special  privilege 
to  withdraw  their  notice  to  treat.  In  Reg,  v.  The 
Commissioners  of  Woods  and  Forests  (a)  the  Commis- 
sioners were  appointed  under  a  public  Act^  with  power 
on  behalf  of  the  executive  government  to  purchase  land 
for  the  benefit  of  the  public. 

C.  Crompton,  in  support  of  the  rule. — The  Corporation 
of  Liverpool  act  under  stat.  27  &  28  Vict  e.  Ixxii.^  which 
is  applicable  to  them  alone. 

CocKBUBN  C.  J.  The  Corporation  of  Liverpool  are 
not  in  the  same  position  as  the  Commissioners  of 
Woods  and  Forests^  whose  powers  in  the  case  which 
has  been  referred  to  were  exercised  u  nder  stat.  9  &  10 
Vict  c.  38.,  containing  special  provisions.  The  Cor- 
poration here  gave  their  notice  under  sect.  18  of  stat. 
8  &  9  Vict  c.  18.,  which  makes  no  distinction  between 
trustees  under  an  Act  of  Parliament  for  carrying  out 
a  public  purpose  and  Companies  formed  under  statutory 
powers  for  a  private  speculation;  and  therefore  they 
come  under  the  ordinary  rule  that  a  notice  to  treat  for 
a  purchase  has  the  efiect  of  a  contract  for  purchase. 


Blackburn,  Mellob  and  Lush  J  J.  concurred. 

Rule  discharged. 

(a)  15  Q.  B,  761. 


XXIX-  VICTORIA.  267 

1866. 


Cobb  against  The  Mm  Wales  Railway         Tuesday, 

^  ■'  January  30th. 

Company.  

Lands  Clatuea 

A  party  who  succeeds  in  an  inquiflition  held  under  Beet.  94  of  ITie    j^  jgic 
lands  Claiues  Consolidation  Act,  1845,  8  &  9  Vict,  e.  18.,  is  not  entiUed  ^  .'  g  y^^ 
to  costs  against  the  opposite  party.  ^  |g  ^  ^* 

Costs  of 

JflNDAL  ATKINSON  Serjt.  moved  for  a  rule  ^^^^^' 

directing  the    Master,  who  had  refused,  to  tax 

the  claimant  his  costs  of  an  inquiry  under  The  Lands 

danses  Consolidation  Act,  1845,  8  &  9  Vict   c.  18. 

I.  94.    The  promoters  of  Hie  Mid    Wales  Railway 

Company  were  desirous  of  taking,  for  the  purpose  of 

making  their  railway,   certain   land  of   the  plaintiff. 

Of  this,  one  portion  of  less  extent  than  half  a  statute 

acre  being  serered  from  the  rest  by  the  works,  the 

claimant  required  them,  under   sect.   94,  to   make  a 

bridge,  culvert  or  other  communication  between  the 

severed   portions.      The   promoters  of   the   Company 

preferring  to  purchase  that  portion,  as  they  were  entitled 

to  do  under  that  section,  sent  to  the  claimant  notice 

accordingly,  and  issued  their  warrant  to  the  sheriff  for 

summoning  a  jury  to  assess  the  value  of  the  land  and 

tbe  cost  of  making  the  communication,  who  found  the 

valae  of  the  land,  and  that  it  would  be  less  than  the 

expense  of  making  the  communication.     [He  relied  on 

The  South  Eastern  Railway  Company  v.  Richardson,  in 

the  Exch.  Ch.  (a),  and  the  observations  of  Coleridge  J. 

in  Raxhtone  v.  TheYorTcy  Newcastle  and  Berwick  Railway 

Company  (ft).] 

The  Court  granted  a  rule  nisi. 

(a)  15  C.  B,  810.  (6)  15  Q.  B,  404.  415. 
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The  case  turned  on  the  following  sections  of  Tb( 
Lands  Clauses  Consolidation  Act,  1845^  8  &  9  Vict 
c.  18.  The  statute,  after  providing  for  the  appoint 
ment  of  arbitrators  to  decide  questions  of  disputec 
compensation^  enacts : 

Sect.  34.  ''All  the  costs  of  any  such  arbitration,  an( 
incident  thereto,  to  be  settled  by  the  arbitrators,  shal 
be  borne  by  the  promoters  of  the  undertaking,  unles 
the  arbitrators  shall  award  the  same  or  a  less  sum  thai 
shall  have  been  offered  by  the  promoters  of  the  under 
taking,  in  which  case  each  party  shall  bear  his  owi 
costs  incident  to  the  arbitration,  and  the  costs  of  th( 
arbitration  shall  be  borne  by  the  parties  in  equal  pro 
portions." 

Sect.  38.  The  promoters  of  .the  undertaking  an 
bound  to  give  to  the  other  party  at  least  ten  days  notio 
of  their  intention  to  cause  a  jury  to  be  summoned. 

Sect.  43.  The  sheriff  shall  preside  on  the  inquir 
before  a  jury. 

Sect  51.  "  On  every  such  inquiry  before  a  jury,  wher 
the  verdict  of  the  jury  shall  be  given  for  a  greater  sun 
than  the  sum  previously  offered  by  the  promoters  of  tb 
undertaking,  all  the  costs  of  such  inquiry  shall  be  borni 
by  the  promoters  of  the  undertaking ;  but  if  the  verdic 
of  the  jury  be  given  for  the  same  or  a  less  sum  thai 
the  sum  previously  offered  by  the  promoters  of  ih 
undertaking,  or  if  the  owner  of  the  lands  shall  havi 
failed  to  appear  at  the  time  and  place  appointed  for  thi 
inquiry,  having  received  due  notice  thereof,  one  half  o 
the  costs  of  summoning,  impannelling,  and  retuminj 
the  jury,  and  of  taking  the  inquiry  and  recording  th 
verdict  and  judgment  thereon,  in  case  such  verdict  shal 
be  taken,  shall  be  defrayed  by  the  owner  of  the  lands 
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and  the  other  half  by  the  promoters  of  the  undertakings  IBQG. 

aod  each  party  shall  bear  his  own  costs,  other  than  as  "^^ 

aforesaid,  incident  to  such  inquiry."  ^^^  Walks 

Sect.  52  relates  to  the  particulars  of  the  costs,  and  Railway 

Company. 

Sect  53  to  their  payment 

Sect.  68.  "  If  any  party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lands,  or  of  any  interest 
therein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  &c.,  and  if  the 
compensation  claimed  in  such  case  shall  exceed  the  sum 
of  50i,  such  party  may  have  the  same  settled  either  by 
arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think 
fit;  &c.^^ 

Sect  93.  **  If  any  lands,  not  being  situate  in  a  town 
or  built  upon,  shall  be  so  cut  through  and  divided  by 
the  works  as  to  leave,  either  on  both  sides  or  on  one 
ade  thereof,  a  less  quantity  of  land  than  half  a  statute 
acre,  and  if  the  owner  of  such  small  parcel  of  land 
require  the  promoters  of  the  undertaking  to  purchase 
the  same  along  with  the  other  land  required  for  the 
purposes  of  the  special  Act,  the  promoters  of  the  imder- 
taking  shall  purchase  the  same  accordingly,  unless  the 
owner  thereof  have  other  land  adjoining  to  that  so  left, 
into  which  the  same  can  be  thrown,  so  as  to  be  con- 
veniently occupied  therewith ;  and  if  such  owner  have 
any  other  land  so  adjoining,  the  promoters  of  the 
undertaking  shall,  if  so  required  by  the  owner,  at  their 
own  expense,  throw  the  piece  of  land  so  left  into  such 
adjoining  land,  by  removing  the  fences  and  levelling 
the  sites  thereof,  and  by  soiling  the  same  in  a  sufficient 
and  workmanlike  manner/' 

Sect  94  ''  If  any  such  land  shall  be  so  cut  through 
and  divided  as  to  leave  on  either  side  of  the  works  a 
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piece  of  land  of  less  extent  than  half  a  statute  acre,  or 
of  less  value  than  the  expense  of  making  a  bridge, 
culvert,  or  such  other  communication  between  the  land 
so  divided  as  the  promoters  of  the  undertaking  are, 
under  the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  compellable  to  make,  and 
if  the  owner  of  such  lands  have  not  other  lands  adjoin- 
ing  such  piece  of  land,  and  require  the  promoters  of 
the  undertaking  to  make  such  communication,  then  the 
promoters  of  the  undertaking  may  require  such  owner 
to  sell  to  them  such  piece  of  land,  and  any  dispute  as 
to  the  value  of  such  piece  of  land,  or  as  to  what  would 
be  the  expense  of  making  such  communication,  shall 
be  ascertained  as  herein  provided  for  cases  of  disputed 
compensation ;  and  on  the  occasion  of  ascertaining  tbe 
value  of  the  land  required  to  be  taken  for  the  purposes 
of  the  works,  the  jury  or  the  arbitrators,  as  the  case 
may  be,  shall,  if  required  by  either  party,  ascertain  by 
their  verdict  or  award  the  value  of  any  such  severed 
piece  of  land,  and  also  what  would  be  the  expense  oi 
making  such  communication/' 


Karslahe  and  Littler  shewed  cause  in  the  first  instanee. 
— The  clauses  of  this  statute,  from  sects.  16  to  68,  are 
under  one  general  heading,  ^'  with  respect  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by  agreement;" 
and  form  a  sort  of  code  applicable  to  every  case  of  dis- 
puted compensation :  per  Coleridge  J.,  in  Bailstone  v. 
The  Ybrkf  Nnocastle  and  Berwick  Railway  Company  (a) ; 
the  provisions  of  which  as  to  costs  cannot  affect  sects. 
93  and  94,  as  they  come  under  a  different  heading. 
^Blackburn  J.  My  diflSculty  is  this;  the  other  side 
(rt)  15  Q.  B,  40 «.  415. 
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say  that  in  every  case  under  those  sections  the  Company 
must  pay  the  costs  whether  the  landowner  is  in  the 
right  or  not.  Ton  on  the  other  hand  say  that  however 
wrong  the  proceedings  of  the  Company  they  cannot  be 
called  on  to  pay  any.  MeUcr  J.  Could  the  Company 
protect  themselves  by  making  an  offer  ?]  No.  Under 
sect  94  an  owner  is  not^  except  on  a  certain  contingency, 
bound  to  sell  his  land  at  all.  Corrigal  v.  The  London 
andBlackwatt  Railway  Company  (a)  shews  that  although 
a  daimaDt  be  entitled  to  compensation,  he  is  not  to 
costSy  unless  expressly  given  by  the  statute.  In  Reg. 
?.  Biram  (ft)  Coleridge  J.  says,  p.  976,  "  No  doubt  sect. 
H  if  construed  literally,  would  make  the  Company 
pay  all  the  costs,  whenever  a  larger  sum  than  they  have 
offered  has  been  awarded.  But  we  cannot  adopt  so 
strict  a  construction ;  for  that  would  not  exclude  even 
the  case  of  a  dfdm  made  malfi  fide.  It  clearly  was 
intended  to  give  the  landowner  costs  only  where  his 
daim  was  well  founded :  and  I  think  that  any  claim 
may^  if  its  nature  permits,  be  fairly  separated  into  that 
vhichis  well  founded,  and  that  which  is  not,  as  has  been 
done  here.''  •  [They  also  cited  Re  Hayward  and  The 
Metropolitan  Railway  Company  (e).] 


1866. 

Cobb 

V. 

Mid  Walks 
Railway 
Company. 


Ttndal  Athinson  Seijt.,  in  support  of  the  rule. ^-{Blach' 
hm  J.  referred  to  The  South  Eastern  Railway  Company 
▼•  Richardson  (d),  in  the  Exchequer  Chamber,  where  it 
was  held  that  the  provisions  of  sect.  61  as  to  costs  might 
be  read  as  incorporated  with  sect.  68.]  The  Company 
might  have  made  an  offer  here.  As  they  take  land  for 
their  own  purposes  and  their  own  profit,  the  spirit  of 


(a)  5  Man,  #  G.  219. 
(0  4  i?.  #  a  787. 


{b)  17  Q.  B.  969. 
(d)  15  a  B.  810. 
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1866.        ^^®  Act  requires  that  they  should  pay  costs  if  defeated 
^^        on  the  question  of  its  value.     In  Hodges  an  RaSways, 

Mid  Wales    ^'  ^^^*  °®*®  (')'  **^  ®^*'  ''  *^®  making  of  these  accom- 
Raiiway       modation  works  is  a  matter  totally  distinct  and  uncon- 

Companj.  ^  ". 

uected  with  assessing  the  value  of  the  land  ;**  citing 

per    Lord    Cottenham   C,   in    Skerratt  v.    The  North 

Staffordshire  Railway  Company  (a). 

CocKBUBN  C.  J.  It  is  not  without  much  doubt  and 
hesitation  that  I  give  judgment  that  this  rule  must  be 
discharged. 

Sect.  94  of  The  Lands  Clauses  Consolidation  Act, 
1845^  8  &  9  Vict.  c.  18.^  undoubtedly  does  contain  a 
provision  that  an  inquiry  under  that  section  shall  be 
conducted  in  the  same  manner  and  with  the  same  result 
as  in  cases  of  disputed  compensation,  in  which  cases, 
unless  the  promoters  of  the  Company  have  made  a 
sufficient  ofTer^  the  landowner  obtains  his  costs.  Here 
there  has  been  no  offer^  and  the  Company  are  found,  by 
the  result  of  the  inquiry,  entitled  to  take  this  land,  and 
as  they  must  make  compensation  to  the  extent  of  its 
value  it  would  follow,  if  we  can  apply  all  the  pro- 
visions in  the  previous  sections  to  the  case,  they  are 
bound  to  pay  costs.  But  when  I  come  to  look  more 
closely  at  sect  94  and  its  application,  the  only  conclusion 
appears  to  me  to  be  that  this  is  casus  omissus  in  the 
statute,  and  whoever  framed  it  had  not  this  case  present 
to  his  mind. 

An  inquiry  under  sect.  94  involves  two  main 
branches.  First,  whether  the  expense  of  a  proper 
communication  between  the  severed  portions  of  the 
l9ad  is  greater  than   the  value  of  one  of  them,  for  if 

(a)  6  Railway  Cases,  166. 178. 
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80  the  section  provides  that  the  Clompany  shall  have  1866. 
an  option  to  take  that  portion ;  and  Second,  as  soon  as  codb 
that  is  established  and  the  value  of  the  land  declared  ^^^  Walii 
to  be  less  than  the  expense  of  making  the  communi-  (^Mny. 
cation  we  enter  on  the  other  branch,  the  question 
becomes  one  of  compensation  simply,  and  one  would 
suppose  the  provisions  of  the  previous  sections  as  to 
compensation  would  attach.  Here  the  jury  have  deter- 
mined that  the  value  of  the  land  is  less  than  the  expense 
of  making  the  communication,  therefore  the  subse- 
quent question  of  compensation  arises ;  but  suppose  this 
revened,  and  that  they  had  found  the  value  of  the  land 
greater  than  the  expense  of  the  communication,  then 
the  question  of  compensation  would  not  arise  at  all, 
and  therefore  no  costs  could  be  given ;  for  an  offer  in 
such  a  case  would  be  nugatory,  seeing  that  the  Com- 
pany would  not  be  entitled  to  take  the' land,  and  the 
qnestbn  of  compensation  not  having  arisen  no  question 
of  costs  could  arise.  It  would  have  been  better  if  the 
Legislature  had  provided  in  sect  94  when  costs  should 
he  given  and  when  not.  They  have  not  done  so.  The 
mbject  has  escaped  their  attention,  and  it  is  not  for  us 
to  supply  it  by  judicial  decision. 

Blackburn  J.  I  have  come  to  the  same  conclusion, 
uid,  like  my  Lord,  with  considerable  doubt.  We  must 
consider  this  a  casus  omissus  in  which  the  Legislature 
has  not  provided  for  costs  at  alL  It  is  almost  unneces- 
sary to  observe  that  costs  are  not  to  be  given  in  such 
proceedings  as  this  unless  the  Legislature  has  so  enacted. 
Sect  94,  which  comes  under  the  heading  "With 
fBspect  to  small  portions  of  intersected  land,'^  relates  to 
cases  where  the  promoters  of  the  Company  may  com- 

▼ouvii.  T  B.  &  £• 
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1866.  pulsorily  purchase^  but  their  right  to  do  so  depends 
Cobb  OH  whether  the  expense  of  making  a  communication 
Mid  Wales  between  the  intersected  portions  exceeds  the  real  value 
^^Mv.  ^^  ^^^  portion  sought  to  be  taken.  Where  the  parties 
agree  that  the  expense  exceeds  the  value  of  the 
land  the  Company  'may  well  make  an  offer,  and 
the  result  of  the  inquiry  as  to  value  will  determine 
the  right  to  costs.  But  where  the  other  party  denies 
the  value  of  the  communication  no  offer  can  be  made 
which  will  supersede  the  necessity  of  an  inquiry.  No 
matter  how  much  that  offer  is  the  claimant  is  not  bound 
to  sell  unless  the  expense  of  a  communication  is  greater 
than  the  real  value  of  the  land.  Consequently  the 
question  here  is^  what  is  the  relative  value  of  the  land 
and  of  the  expense  of  making  a  communication  ?  Now 
sect.  94  says^  "  Any  dispute  as  to  the  value  of  such 
piece  of  land/  or  as  to  what  would  be  the  expense  of 
making  such  communication^  shall  be  ascertained  as 
herein  provided  for  cases  of  disputed  compensation.'' 
Under  those  provisions  the  parties  may  go  either  to  arbi- 
tration or  to  a  jury  trial.  But  there  are  two  provisions 
in  the  Act  as  to  costs.  Sect.  34  provides  for  the  costs 
of  arbitration,  and  sect.  51  for  those  of  inquiries  before 
a  jury,  and  in  both  the  costs  depend  on  whether  the 
award  or  verdict  is  for  a  greater  or  a  less  sum  than 
that  offered;  in  each  case  the  provision  makes  the  costs 
depend  on  the  result.  Then  under  sect  68,  where 
lands  have  been  injuriously  affected  by  the  works  of 
the  Company,  and  an  obligation  on  the  promoters  of 
the  undertaking  to  make  an  offer  does  not  exist,  still 
they  can  make  one  which  will  finally  determine  who 
is  right ;  and  therefore  it  has  been  held  that  sect.  51 
is  incorporated    in    sect.    68,  as  the  costs  depend  on 
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an  offer  made^  thongh  the  Legislature  do  not  require        1866. 
it   That  is  a  Kttle  Btraining  of  the  words,  but  it  is  in         Cobb 
accordance  with  the  intention  of  the  Legislature.     As    Mid  Walbb 
to  proceedings    under    sect.    94,   however,   where  no      Compaoj. 
offer  that  the  Company  could  make  would  affect  the 
qaestion  of  costs,  I  feel  great  difficulty.     I  do  not  see 
that  the  Legislature  intended  to  incorporate  the  pre- 
Wons  clauses  as  to  costs,  and  there  is  no  express  pro- 
vision about  them ;  and  we  therefore  come  to  the  con- 
clasion  that  each  party  ought  to  pay  his  own.     I  can 
see  cases  where  it  would  be  very  hard  that  a  landowner 
should  be  obliged  to  pay  costs   although  he  is  in  the 
right.    On  the  other  hand  it  would  be  hard  on  a  Com- 
pany when  they  are  right,  as  they  are  here,  that  they 
ahould  pay  costs.     I  think  the  probable  reason  for  this 
state  of  things  is  that  the  person  who  drew  this  Act 
overlooked  it.    But  whether  that  be  so,  or  the  Legis- 
lature meant  not  to  give  costs,  it  is  enough  to  say  they 
have  not  provided  for  them. 

Mellob  J.  I  am  of  the  same  opinion.  It  is  ex- 
tremely difficult  to  expound  the  words  of  sect.  94,  so  as 
to  incorporate  not  only  the  machinery  in  the  previous 
sections  for  ascertaining  the  expense  of  making  a  com- 
manication  on  the  one  hand  and  the  value  of  the  land 
on  the  other,  and  also  to  incorporate  the  result  of  a 
decision  by  an  arbitration,  or  of  a  jury  trial,  according 
to  those  sections.  It  is  clear  that  in  cases  under  the 
present  section  no  offer  which  could  be  made  by  the 
Company  would  protect  them  from  costs,  and  therefore 
perhaps  the  section  was  intentionally  drawn  as  it  is  to 
prevent  the  sections  which  give  costs  applying  to  such 
cases.    The  inquiry  here  is  wholly  unlike  the  question 

T  2 
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1866.  as  to  the  value  of  land  taken  or  injuriously  aflfected  by 
Cobb  *  railway  Company  in  making  their  railway.  The  present 
Mid  Walks  Question  may  not  have  arisen  for  years  after  the  railway 
^^^^  opened,  or  perhaps  until  new  owners  came  into  pos- 
session. When  a  railway  Company  take  land  they  are 
bound  to  make  compensation  for  any  injury  done  by 
them;  and  therefore  the  Legislature  when  framing  sect. 
68,  which  relates  only  to  compensation  for  injury  to  land, 
by  the  very  form  of  expression  used  and  machinery  em- 
ployed, seem  to  have  intended  that  questions  of  disputed 
compensation  under  that  section  should  be  determined 
in  the  same  way  as  nnder  the  prerious  sections.  But 
under  the  present  section  it  is  very  different  The 
Company  may  have  paid  a  large  sum  already  a9  com- 
pensation, and  it  would  be  hard  on  them  if  they  should 
years  afterwards  be  called  on  by  a  new  owner  to  pay 
more.  I  agree  with  my  brother  Blackburn  there  may 
be  cases  of  great  hardship  on  both  sides.  It  is  difiScult 
to  say  on  which  side  the  chief  mischief  will  fall,  but 
when  we  are  called  on  to  incorporate  the  sections  pro- 
viding for  costs  with  sect.  94  we  must  see  what  con- 
sequences will  follow.  I  see  no  intention  to  give  costs 
in  such  a  case  as  this. 

Rule  discharged. 
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The  QuxsN,  on  the  prosecution  of  the  Melton  wdn$$df^, 
Mowbray  District  Highway  Board,    against    ^^^ 
The  Inhabitants  of  Ashby  Folvillb.  hJ^S^' 


1.  A  prescription  that  a  nariBh  shall  repair  the  highwajs  in  another 
piroh  u  bad  unless  fonnaed  on  a  snffiaent  consideration  coeTal  with 
the  obligition. 

2.  Smble,  it  is  not  good  eren  then. 

3.  On  an  indictment  against  the  parish  of  ^.  for  not  repairing  a 
liighinj,  the  defendants  pleaded  that  the  parish  of  B.  were  bound  to 
^  to  nom  tame  immemorial  in  consideration  of  receiying  certain  rates 
and  charges  on  certain  lands  in  the  parish  of  A.  adjacent  to  the  highway : 
held,  that  this  consideration  was  inadequate : 

(1.)  Because  the  right  to  levy  rates  is  the  creation  of  statutory 

I^slation,  and  the  rates  can  be  taken  only  by  those  to  whom 

the  statutory  power  is  given. 
(2.)  Because  the  consideration  was  not  coeval  with  the  obligation, 

seeing  that  the  right  to  levv  highway  rates  arose  from  statutes 

passed  since  the  time  of  legal  memory. 


AT  the  Quarter  Sessions  for  Leicestershire  the  defen- 
dants were  indicted  for  not  repairing  a  certain 
common  and  ancient  highway  leading  from  Oaddeshy  to 
Mierly. 

Flea.  As  to  a  portion  of  the  highway.  That  the 
inhabitants  of  the  parish  of  Gaddesby,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  and  by 
i^eason  and  in  consideration  of  levying  and  receiving 
from  time  to  time  certain  rates  and  charges  on  and  in 
respect  of  certain  lands  in  the  parish  of  Ashby  Folviile 
adjacent  to  the  highway^  have  repaired  and  amended 
and  ought  to  repair  and  amend  that  part  of  the  highway 
when  and  so  often  as  there  should  be  occasion^  as  the 


rates. 

Parish, 

Consideration, 
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18G6.        inhabitants  of  the  parish  of  Gaddexby  hitherto  were  used 
The  Queen     ^^^  accustomed  and  still  of  right  ought  to  do. 
Inhabitants  of       Replication.     That  the  agreement  in  the  plea  men- 
f^lviIIb      t^o'^®^  ^^  duly  put  an   end  to  and   determined  by 
notice. 

Demurrer,  and  joinder. 

The  Court  of  Quarter  Sessions  having  given  judg- 
ment for  the  defendants,  the  present  writ  of  error  was 
brought. 

The  case  was  argued  in  Ea»ter  Term,  1865,  April  29, 
before  Cockburn  C.  J.  and  Shee  J. 

SiUs  {Inglesant  mih  him),  for  the  prosecution. — First. 
The  plea  is  bad.  The  defendants  are  bound  by  law  to 
repair  the  highways  in  their  parish,  and  cannot  shift  off 
that  obligation  to  another  parish  by  a  mere  agreement 
between  the  parishes.  In  2  IVms.  Saund,,  159  b.,  note  10, 
to  Rex  V.  Stoughtan^  6th  ed.,  ^'  If  an  indictment  be  against 
a  parish  for  not  repairing  a  highway,  as  it  is  an  incontro- 
vertible rule,  that  by  the  general  law  of  the  land  the  parish 
at  large  is  primd  facie  bound  to  repair  all  highways 
lying  within  it,  unless  by  prescription,  or  otherwise,  they 
can  throw  the  burden  on  particular  persons ;  it  is  quite 
settled,  that  the  parish  cannot  do  so  upon  the  general 
issue  of  not  guilty,  but  they  must  set  forth  their  dis- 
charge in  a  special  plea.  This  obligation  on  the  parish 
to  repair  is  so  much  a  matter  of  general  right,  that  if 
particular  persons  were  made  chargeable  to  repair  a 
highway  by  statute,  and  afterwards  become  insolvent, 
the  justices  of  the  peace  may  put  that  charge  upon  the 
rest  of  the  inhabitants.  So  no  agreement  with  any 
person  can  take  oflf  this  charge  which  the  law  lays 
upon  the  parish,"  for  which  he  cites  1  Veiitr.  90.  *'  There- 


XXIX.  VICTORIA.  279 

fore  an  indictment  against  an  individual,  or  a  corpora-       1866. 
tion,  for  not  repairing  a  highway  which^  by  mrtue  of  a    xhe  Quibh 
ctTiam  agreement^  they  are  bound  to  do,  is  bad/*  citing  i,j]i|^|,i^tgof 
Btxi.The  Mayor  ffc.  of  Liverpocl,  8  Ea$t  86.     And     p^^J^^^^, 
p.  159,  note  {t).  '*  So,  although  a  statute  enacts  that  the 
paving  of  a  particular  street  shall  be  under  the  care- 
of  Commissioners^  and  provides  a  fund  for  that  purpose, 
and  another  statute  passed  for  paving  the  streets  of  the 
parish  contains  a  clause  that  it  shall  not  extend  to  the 
particular  street,  yet  the  inhabitants  of  the  parish  are 
not  exempted  from  their  common  law  liability  to  keep 
that  street  in  repair.     The  parish  ought,  in  the  first 
instance,  to  see  that  the  street  is  properly  paved,  and 
seek  a  remedy  over  against  the  Commissioners,*'  citing 
Sex  V.  The  Inhabitants  of  St.  George,  Hanover  Square, 
3  Com/).  222.    ICockbum  C.  J.    Rex  v.  The  Inhabitants 
ofEccksfield  (a)  seems  an  authority  against  you.]  There 
the  persons  held  liable  were  the  inhabitants  of  a  district 
within  the  parish.  In  Rex  v.  The  Inhabitants  of  St.  Giles^ 
Cambridge  (4),  the  judgment  goes  beyond  the  marginal 
note,  for  Lord  EUenborough  says,  p.  265,  •'  The  principle 
of  hiw  I  take  to  be  clear,  that  the  inhabitants  of  a  parish 
are  liable  of  common  right  to  repair  the  highways  lying 
within  it,  unless  they  can  shew  that  this  burden  is  cast 
upon  some  other  persons,  under  an  obligation  equally 
durable  with  that  which  would  have  bound  the  parish, 
which  obligation  must  arise  in  respect  of  some  consider- 
ation of  a  nature  as  durable  as  the  burden  cast  upon 
them."    And  the  language  of  this  Court  in  Dawson, 
appt.    The    Surveyor    of  Highways   for    WiUoughby, 
respt  (c),  is  to  the  same  effect 

Merewether,  for  the  defendants. — The  case  just  cited 
(a)  IB.^A,  348.  (h)  b  N.  f  8.  200. 

(c)  5  ^.  #  5.  WO.  926. 
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1866.        expressly  shews  that  the  duty  of  repairing  highways  in 

^^     a  parish  may  rest  on  others  than  the  parish,    [Cockbum 

V.  C.  J.    That  is  only  an  obiter  dictum  in  the  judcnnent.l 

Inhabitants  of    „  ^.  ^      o  j 

Abhbt        Re^  V.   The  Inhabitants  of  Ecclesfield  (a),  Rex  v.  Tht 

^LsihLiL,  Inhabitants  of  Machynlleth  (4),  and  Reg.  v.  The  Inhabit- 
ants of  Eastington  (c)  are  to  the  same  eflfect  In  Rex  t. 
The  Inhabitants  of  St.  Giles  Cambridge  {d)  no  considera- 
tion for  taking  the  burden  off  the  parish  was  alleged : 
here  there  ia  [  Cockbum  C.  J.  How  can  the  consideration 
here  have  been  co-extensive  with  the  burden?  The 
burden  is  alleged  to  be  by  prescription,  and  highway 
rates  have  been  established  within  legal  memory.]  The 
mode  of  levying  rates  was,  but  the  liability  of  parties 
inter  se  to  contribute  to  them  was  from  all  time.  [Cock- 
bum C.  J.  There  are  cases  where  it  has  been  held  that 
the  burden  to  repair  its  highways  may  be  cast  on  a 
particular  portion  of  a  parish^  but  no  decision  has  gone 
so  far  as  the  present  case,  where  it  is  sought  to  be 
transferred  to  another  parish.]  It  may  be  conceded 
that  there  is  no  case  directly  in  point.  [Cockbum  C.  J. 
The  replication  assumes  that  instead  of  this  being  a 
binding  consideration  it  was  a  mere  agreement  which 
could  be  put-  an  end  to  at  any  time  by  the  will  of  the 
parties.]  Yes.  And  that  is  no  answer  to  a  plea  setting 
up  a  prescription,  which  remains  untraversed. 

Sills,  in  reply. — The  plea  sets  up  a  custom,  not  a 
prescription,  the  distinction  between  which  is  pointed  out 
in  the  judgment  of  the  Court  in  Rex  v.  The  Inhabitants 
of  Eccksfield  (a),  p.  857.  The  parish  of  Ashby  Folville 
should  levy  the  rates  and  hand  them  over  to  Gaddesby, 

Cur.  adv.  vult. 

(a)  \B,^A.  348.  (b)  2  ^.  #  C.  166. 

(e)  bA,4'E.  765.  (d)  6  M.  #  S.  260. 
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The  judgment  of  the  Court  was  now  delivered  by  1866. 

The  QucBM 

CocKBURN  C.  J.  This  was  a  case  arising  on  an  inhabitants  of 
indictment  against  the  defendants^  the  parish  of  Aihby  FolthIe 
FoMkt  {or  non  repair  of  a  highway.  The  defendants 
pleaded  that,  as  to  ia  portion  of  the  highway  in  question, 
another  parish,  namely  the  parish  of  Gaddesby^  had 
irom  time  immemorial,  **  by  reason  and  in  consideration 
of  leTviiig  and  receiving  from  time  to  time  certain  rates 
and  chaises  on  and  in  respect  of  certain  lands  in  the 
parish  of  Ashby,  adjacent  to  the  highway,  have  repaired 
and  amended  and  ought  to  repair  and  amend  that  part 
of  the  highway.''  To  this  plea  there  was  a  replication 
that  the  agreement  in  the  plea  was  duly  put  an  end  to 
and  determined  by  notice.  To  this  replication  there 
was  a  demurrer;  and,  judgment  having  been  given 
thereon  for  the  defendants  by  the  Court  of  Quarter 
Sessions,  error  was  brought  to  this  Court. 

The  case  was  argued  before  my  brother  Shee.  and 
myself,  and  after  argument  we  took  time  to  consider,  in 
order  to  look  into  the  cases^  with  a  view  of  satisfying 
oursdves  whether  there  was  any  sufficient  authority 
for  holding  that  a  parish  could  be  liable  by  prescription 
to  repair  a  highway  situate  in  another  parish. 

The  only  positive  authority  for  the  affirmative  that  we 
have  been  aUe  to  discover  is  to  be  found  in  a  case  of  Rex  v. 
The  Parish  of  Ragley  (a),  in  the  course  of  which  the  fol- 
lowing passage  occurs,  apparently  as  having  fallen  from 
BoU  C.  J.  ''  Parish  of  common  right  ought  to  repair 
their  highways ;  but  by  prescription  one  parish  may  be 
bound  to  repair  the  way  in  another  parish.''    The  case 

(tf)  12  Mod,  409.  See  Reg,y.  The  Inhabitants  of  Denion,  18  Q.  B.  761. 
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1866.  is,  however^  so  loosely  reported  that  it  is  difficult  to 
The  QuEEH  see  to  what  point  in  the  case  this  dictum  can  have 
inhabilantB  of  ^^  reference.  No  question  arose  as  to  the  liability  of 
FoLviLLi  ^  foreign  parish  to  repair.  The  case  was  one  on  error 
from  a  judgment  on  an  indictment  at  the  Quarter 
Sessions,  for  uon  repair  of  a  highway  **  between  A.  and 
B.,  in  the  parish  of  Ragley^^  the  exceptions  being  that 
it  did  not  appear  in  what  parish  the  way  was^  as  B. 
alone  might  be  in  the  parish  of  Ragley;  secondly,  that 
the  judgment  was  '^  extrahatur  et  levetur/'  instead  of 
"  levetur  et  extrahatur/'  On  this  latter  exception 
the  judgment  was  reversed.  The  dictum  in  question^ 
therefore,  if  it  ever  fell  from  the  Chief  Justice,  which 
looking  to  the  looseness  of  the  report  may  be  thought 
doubtful,  was  altogether  unnecessary  to  the  decision  of 
the  case.  We  do  not  think  that  this  is  an  authority, 
(nor  have  we  succeeded  in  finding  any  other),  which, 
as  it  seems  to  us,  would  justify  us  in  holding  that  sach 
a  liability  can  exist  In  Rex  v.  The  Inhabitants  of 
Eceles/ield  (a)  it  was  held  that  where  there  are  several 
townships  in  one  parish,  a  particular  township  may  by 
immemorial  usage  be  liable  to  repair  its  own  roads  as 
distinct  from  the  parish  at  large.  But  this  is  obviously 
a  very  different  thing  from  holding  that  a  parish  can 
be  bound  by  prescription  to  repair  roads  not  within  its 
own  ambit.  In  Bex  v.  The  Inhabitants  of  St.  Giles, 
Cambridge  (i),  it  was  not  necessary  to  decide  the  point, 
as  it  was  there  held  that,  at  all  events,  such  a  liability 
could  not  exist  except  on  good  and  sufficient  considera- 
tion, and  in  that  case  no  consideration  appeared.  Now, 
it  being  the  general  law  that  each  parish  shall  maintain 
its  own  highways,  except  where  by  reason  of  tenure 
(a)  1  £,  ff  A.  348.  361.  (6)  bAf.f  8.260. 
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some  paiiicalar  individaal  is  bound  to  repair;  and  as        x866. 
it  is  certainly  more  consiBtent  with  general  convenience    The  Qvbbh 
that  each  parish  shall  maintain  its  own  roads  than  that  x^j^|,Jint«  of 
the  repair  of  the  highways  in  one  parish  shall  be  done      p^",*^ 
by  the  inhabitants  of  another ;  more  especially  as  the 
machinery  established  by  statute  for  insuring  the  repair 
of  parish  highways  and  finding  funds  for  that  purpose 
would  not  be  applicable  to  repairs  to  be  done  by  a 
foreign  parish ;  we  are  strongly  disposed  to  think  that^ 
in  the  absence  of  a  direct  decision  on  the  point,  we 
should  not  be  warranted  in  holding  that  such  a  liability 
can  possibly  exist  in  point  of  law. 

Upon  further  consideration,  however,  we  think  it 
unnecessary  to  decide  the  case  on  this  ground.  The 
case  of  Aer  y.  The  InhabitanU  of  St  Giles,  Cambridge, 
already  referred  to,  clearly  establishes  that  a  prescriptive 
liability  could  not  arise  except  on  sufficient  considera- 
tion; and  it  appears  to  us  that  the  consideration  set 
forth  in  the  defendants'  plea  is  altogether  insufficient  to 
support  the  alleged  liability  of  the  parish  of  Gaddeeby. 
The  consideration  is  stated  to  be  the  levying  and 
receiring  by  the  latter  parish  of  the  rates  and  charges 
on  and  in  respect  of  the  lands  in  the  parish  of  Azlkby 
FobfiBe  adjacent  to  the  said  highway.  But  it  is  obvious 
that  no  such  right  can  in  law  exist.  The  right  to  levy 
rates  is  the  creature  of  statutory  legislation.  The  rates 
can  be  leried  and  taken  only  by  those  to  whom  the 
statutory  power  is  given.  If  the  occupiers  of  this  dis- 
trict were  to  refuse  to  pay  the  rates  it  is  plain  that  the 
parish  of  Gaddeeby  would  have  no  power  to  compel 
payment.  Neither  would  the  parish  of  Ashby  FohiUe 
be  warranted  in  levying  the  rates  with  a  view  to  handing 
them  over  to  Gaddesby,  inasmuch  as  the  former  parish 
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1866.        would  only  be  justified  iu  making  and  levying  highway 

The  Queen     ^^^  ^°  respect  of  such  highways  as  it  was  bound  to 

Inhabitants  of  ^®P^^*     ^®  ^^  ^^  opinion,  therefore,  that  the  alleged 

AsHBT        consideration  is  illusory  and  bad,  and  that  the  liability 

of  Gaddesby  consequently  fails. 

Independently,  however,  of  the  objection  arising  on 
the  insufficiency  of  the  consideration,  the  nature  of  the 
consideration  stated  is  of  itself  fatal  to  the  case  of  the 
defendants.  It  is  dear  that  if  a  parish  can  be  liable  to 
repair  the  roads  in  another  parish,  such  liability  must 
date  beyond  the  time  of  legal  memory.  But  the  con- 
sideration must  have  been  coeval  with  the  liability,  and 
must,  therefore,  also  have  existed  from  time  immemorial 
Here,  however,  the  consideration  being  the  right  to  levy 
rates  and  charges,  inasmuch  as  the  levying  of  highway 
rates  arises  from  statutes  passed  long  since  the  time  of 
legal  memory,  it  follows  that  the  repair  of  this  particular 
highway  by  the  parish  of  Gaddesby  must  have  been 
posterior  to  that  time.  And  this  again  is  fatal  to  the 
liability  of  Gaddesby  as  relied  on  by  the  defendants. 

The  proper  conclusion  we  think  is,  that  the  repair 
of  this  highway  by  the  parish  of  Gaddesby  resulted 
from  some  arrangement  come  to  between  these  parishes 
from  considerations  of  mutual  convenience,  and  which 
therefore  could  at  any  time  be  put  an  end  to  by  either; 
and  it  appears  by  the  record  that  notice  was  given  to 
put  an  end  to  it  on  the  part  of  Gaddesby. 

We  are  therefore  of  opinion  that  the  plea  is  on  the 
face  of  it  bad,  and  that  on  the  demurrer  to  the  repli- 
cation there  should  have  been  judgment  for  the  Crown. 
The  judgment  of  the  Quarter  Sessions  must  therefore 
be  reversed. 

Judgment  reversed. 
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The  QuKBN  against  Heath  and  others.         J^^^^^^th. 

1.  The  oeeapicr  of  certain  land  in  a  hamlet  maintaining  its  own  ^^St^Vict 
highvays,  irhicn  was  part  of  a  tomiship  maintaining  its  own  poor,  which  ^  g? 

VM  put  of  a  parish,  was  liable  ratione  tenune  to  repair  a  highway  within   ^  ^  og  y^ 
the  hamlet)  and  in  oonsideration  thereof  was  ext^mpt  from  the  repair       iqi 
of  anj  other  roads  within  it.     The  whole  township  was,  with  others,    i^^l^^ 
foimad  into  a  highway  district  under  stats.  25  &  26  Vict,  c,  61.  and  V^  .v^/.v*-* 
27  &  28  Fkrf.  e.  101.,  the  Quarter  Sessions  directing,  in  accordance  with   fj^j^  raitime 
net.  7  of  the  former,  that  no  separate  waywarden  should  be  elected  for  ' 

the  hsmlet^and  that  the  township  should  be  subject  to  the  same  liabili- 
ties in  respect  of  b31  the  highways  within  it  which  were  before  maintained 
hr  the  hamlet,  and  that  one  waywarden  should  be  elected  for  the  town- 
ship as  a  whole :  held,  that  the  exemption  from  highway  rates  by  reason 
of  the  liability  to  repair  the  one  highway  in  the  hamlet  was  not  taken 
away. 

2.  An  assessment  under  stat  25  &  26  Viet  e,  61.  made  on  a  parish 
for  poor  rates  and  highway  rates  ought  to  specify  on  its  face  how  much 
ii  ror  the  maintenance  of  the  poor  and  how  much  for  highways,  and 
vhj  (me  ooenpier  who  is  liable  to  both  is  charged  with  the  aggregate  and 
AiMthor  who  la  liable  to  one  only  with  that  one. 

QN  appeal  to  the  Quarter  Sessions  of  the  county 
of  Che$ter  against  a  poor  rate^  between  R.  Heath 
mi  hpo  others,  appellants,  and  The  Overseers  of  the 
Township  of  Weaverhamy  respondents,  the  Sessions  con- 
finned  the  order,  subject  to  the  following  case. 

The  township  of  Weaverham,  in  the  county  of  Chester, 
is  one  of  several  townships  which  together  constitute 
the  parish  of  Weaverham.  Weaverham  township,  how- 
erer,  is  a  place  separately  maintaining  its  own  poor,  and 
for  which  two  overseers  are  annually  appointed  under 
Stat  43  EUz.  c.  2.  s.  1.  The  hamlet  of  Gorstage  is 
locally  ntuate  within  the  township  of  Weaverham,  and 
from  time  immemorial  maintained  its  own  highways 
qmte  separately  and  distinctly  from  the  rest  of  the 
township  of  Weaverham,  and  a  surveyor  of  highways 
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1866.  was  annually  appointed  for  such  hamlet  until  the  date 
The  QoHM  ^^  ^^®  order  of  Sessions  hereinafter  referred  to.  Gor- 
HiATH.  *^^ff^  ^^  °^*  however  a  place  separately  maintaining 
its  own  poor,  but  has  always  been  assessed  to  the  poor 
rate  made  for  the  whole  township  of  Weaverkam. 
\  The  appellant  R.  Heath  was  the  owner  in  fee  simple 
of  a  mansion-house,  certain  farms  and  lands  situate  in 
the  hamlet  of  Gorstage^  called  Hefferstan  Grange^  for- 
merly part  of  the  possessions  of  the  dissolved  monastery 
of  Vale  Royal;  and  occupied  by  the  three  appellants. 
From  time  immemorial  the  owners  and  occupiers  of 
Hefferston  GrangehaYe  been  liable  to  repair  and  have  had 
repaired  at  their  sole  expense  a  certain  road  or  highway 
in  the  hamlet  of  Garstage  leading  from  Acton  Bridge 
to  Tarporleg^  both  in  the  county  of  Cliester,  and  have 
in  consequence  of  such  liability  been  exempt  from 
repairing  or  contributing  to  the  repairs  of  the  other 
highways  in  the  hamlet  of  Gorstage.  The  occupiers  of 
Hefferston  Grange  have  always  been  rated  in  respect  of 
the  same  to  the  relief  of  the  poor. 

An  order  of  the  Court  of  Quarter  Sessions  for  dividing 
the  county  of  Chester  into  highway  districts,  under 
stat  25  &  26  Vict  c,  61.,  was  made  on  the  4th  Marcht 
1863.  One  of  these,  « The  highway  district  of  the 
West  Division  of  the  hundred  of  Eddisbury,'^  com- 
prised the  township  of  H^eaverham.  The  order  provided 
that  **  in  case  any  township  which  separately  maintained 
its  own  poor  was  divided  into  any  tithings,  hamlets  or 
places,  each  of  which  separately  maintained  its  own  high- 
ways, such  tithings,  hamlets  and  places  should  be  com- 
bined, and  no  separate  waywarden  should  be  elected  for 
such  tithings,  hamlets  and  places,  and  such  township 
should  be  subject  to  tlie  same  liabilities  in  respect  of  all 
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the  highvajrs  within  it  which  were  before  maintained        1866. 
by  such  tithings,  hamlets  and  places  separately,  as  if  all     The  Quivh 
their  seyeral  liabilities  had  attached  to  the  whole  town-       hiatb. 
ship,  and  one  waywarden  shall  be  elected  for  such  town- 
ship as  a  whole.''     Since  the  making  of  the  order  no 
larreyor  of   highways  had    been  appointed  nor  any 
separate  highway  rate  been  made  for  Gantage^  but  the 
highways  therein  which  were  formerly  repaired  by  that 
hamlet  were  repaired  by  the  Highway  Board  at  the 
expence  or  on  account  of  the  township  of  Weaverham. 

For  the  purpose  of  obtaining  the  sum  necessary  to 
repair  the  roads  in  the  township  of  fVeavcrham,  includ- 
ing the  highways  in  the  hamlet  of  Gorstage^  the  West 
Eddidmry  Highway  Board,  on  the  13th  April,  1864, 
directed  its  precept  to  the  overseers  of  Weaverham 
onder  stat  26  &  26  Vict  c.  61.  s.  21.,  lequiriug  them 
to  pay  the  sum  of  800/.  by  two  equal  instalments  of 
150/.  each  to  the  treasurer  of  the  Highway  Board.  To 
enable  the  overseers  of  Weaverham  to  pay  the  first 
instalment  of  this  sum  and  to  raise  the  sum  necessary 
for  poor  law  purposes  in  the  half  year  ending  the 
2&th  September,  1864,  the  overseers  made  the  rate  ap- 
pealed against.  It  was  made  upon  every  occupier  of 
property  liable  to  be  rated  to  the  relief  of  the  poor  in 
the  whole  township  of  Weaverham,  the  rate  assessed 
upon  each  occupier  being  Is,  in  the  pound.  Of  this 
sum  4(2,  in  the  pound  or  thereabouts  was  the  sum 
necessary  to  be  raised  for  the  payment  of  the  sum  of 
150/.,  being  the  first  instalment  of  the  sum  required  to 
he  paid  by  the  precept  before  mentioned  for  the  repairs 
of  the  highways,  and  8d.  in  the  pound  or  thereabouts 
was  the  sum  necessary  to  be  raised  for  the  relief  of  the 
poor  of  Weaverham.  Each  of  the  appellants  was  rated 
in  the  sum  of  \s.  in  the  pound. 
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1866.  Tlie  rate  was  entitled  "  An  assessment  for  the  relief  of 

"rhe  QuKKH  *^®  P^>or  of  the  township  of  Weaverham  in  the  county  of 
HiATH.  Chester  and  for  other  purposes  chargeable  thereon  accord- 
ing to  law,  made  this  28th  day  of  April,  in  the  year  of 
our  Lord  1864,  after  the  rate  of  1«.  in  the  pound/' 

Against  thid  rate  the  appellants  appealed,  and  con- 
tended that  they  were  by  that  rate  assessed  in  too  high 
a  sum,  and  that  no  portion  of  the  sum  of  3002.  payable 
under  the  precept  of  the  West  Eddishury  Highway 
Board  should  be  levied  upon  them,  as  they  were  exempt 
from  contributing  to  the  repair  of  the  highways  in 
Gorsiaffe,  whether  that  hamlet  were  separated  from  or 
amalgamated  with  the  rest  of  the  township  of  Weaver- 
ham,  and  that  they  ought  only  to  be  assessed  at  8dL  in 
the  pound  or  thereabouts,  being  the  sum  necessary  to 
raise  the  money  required  for  the  relief  of  the  poor. 

If  the  Court  should  be  of  opinion  that  the  appellants 
ought  not  to  be  assessed  in  respect  of  the  sum  payable 
under  the  precept  of  the  West  Eddisbury  Highway 
Board,  then  the  sum  assessed  upon  them  was  to  be  at 
the  rate  of  8</.  in  the  pound  or  thereabouts,  and  the 
rate  to  be  amended  and  reduced  accordingly;  otherwise 
it  was  to  stand  confirmed. 

The  case  was  argued  in  Michaelmas  Term,  1865, 
November  18th ;  before  Mbllor,  Shee  and  Lush  JJ. 

Mellish  and  M*Intyre,  for  the  respondents  at  Sessions. 
—Previous  to  stat.  25  &  26  Vict.  c.  61.,  "for  the  better 
management  of  highways,"  the  appellants  were  liable 
ratione  tenurse  solely  to  the  repair  of  a  certain  highway 
in  the  hamlet  of  Gorstage,  in  the  township  of  Weaverham, 
in  the  parish  of  IVeaverham,  and  in  consideration  of  that 
liability  were  exempt  from  repairing  all  other  roads  in 
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tlat  hamlet;  the  township   of  fVeaverham  separately       1866. 
maintaining  its  0¥ra  poor,  and  the  hamlet  of  Gorstage    Tho  Qusbh 
maintaining  its  own  highways.     But  when  under  that       hkatb. 
statute  the  whole  township  of  Weaverham  was  with  other 
places  formed    into  a    highway  district,    which    was 
made  oonterminotis   with  the  poor  law  district^  the 
exemption  is   by  necessary  implication    taken  away. 
Sect  7,  ^' Where  a  parish  separately  maintaining  its 
own  poor  is  divided  into  townships,  tithings,  hamlets,  or 
places,  each  of  which  separately  maintains  its  own  high- 
ways, it  shall  be  lawful  for  the  justicesi  if  they  think 
fit|  in  their  provisional  order  to  combine  such  townships, 
tithings,  hainlets,  and  places,  and  to  declare  that  no 
separate  waywardens  shall  be  elected  for  such  town- 
sbips,  &x^,  and  that  such  parish  shall  be  subject  to  the 
same  liabilities  in  respect  of  all  the  highways  within  it 
which  were  before  maintained  by  such  townships,  &c. 
separately,  as  if  all  their  separate  liabilities  had  attached 
to  the  whole  parish ;  and  that  a  waywarden  or  waywar- 
dens shall  be  elected  for  such  parish  as  a  whole;  and 
where  such  order  is  made,  all  the  provisions  hereiu 
contained  in  relation  to  parishes  within  the  meaning  of 
this  Act  shall  be  applicable  to  the  parish  formed  by 
such  combination,"  and  by  sect.  21  the  Highway  Board 
may  issue  precepts  requiring  the  overseers  of  each  parish 
to  pay  the  sums  assessed  on  their  respective  parishes 
to  the  treasurer  of  the  Board  out  of  any  moneys  in 
their  hands  applicable  to  the  relief  of  the  poor.     The 
statute  provides  a  new  machinery.     The  first  principle 
of  a  poor  rate  is  that  it  be  uniform  throughout  the 
district  to  which  it  applies.     [They  referred  to  sects.  3, 
5,  6,  8,  20,  22,  24,  84,  85,  and  stat.  27  &  28  Tict. 
c.  101.  M.  7.  82.] 

VOL.  VII.  U  B.    &   S. 
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1866.  Temple  and  Heathy  for  the  appellants  at  Sessions.— 

The  QuBM  Here  it  is  sought  without  any  restriction  to  depriye  the 
Heatb.  appellants  of  their  exemption  ratione  tenurse  from  contri- 
buting to  the  repairs  of  highways  within  a  hamlet.  The 
Highway  Act,  5  &  6  fF.  4  c.  50.  s.  27.  enacts  that,  in 
order  to  raise  money  for  carrying  the  Act  into  execution, 
a  rate  shall  be  made  on  all  property  liable  to  be  rated  to 
the  relief  of  the  poor,  but  by  sect  83  persons  previously 
exempt  from  highway  rate  are  exempted  from  the  rate 
imposed  by  that  Act,  and  by  stat.  25  &  26  Vict.  c.  61. 
ss.  4  and  4St,  both  Acts  are  to  be  construed  as  one  Act, 
unless  when  inconsistent.  Sects.  34  and  35  shew  in  what 
special  instances  liabilities  to  repair  ratione  tenurae  are 
to  be  taken  into  consideration.  As  a  general  rule^  affir- 
mative statutes  do  not  take  away  a  custom  ;  Rex  v. 
Piigk  (a),  or  an  exemption  in  a  previous  statute ;  fVUUamt 
V.  Pritchard  {b).  The  authorities  for  this  are  collected  in 
Dwarris  on  Statutes,  pp.  474,  2nd  ed.  The  highway 
rate  and^the  poor  rate  under  these  statutes  are  not  to 
be  understood  as  completely  identical.  Sect  21  of 
stat.  25  &  26  Vict.  c.  61.,  already  referred  to,  which  points 
out  the  mode  of  defraying  expenses,  contains  an  express 
proviso  that  ^^  in  any  parish  where,  for  a  period  of  not 
less  than  seven  years  immediately  preceding  the  passing 
of  this  Act,  it  has  been  the  custom  of  the  surveyor  of 
*  highways  for  such  parish  to  levy  a  highway  rate  in  res- 

pect of  property  not  subject  by  law  to  be  assessed  to  poor 
rates,  the  moneys  payable  in  pursuance  of  the  precept 
of  the  Highway  Board  shall  not  be  paid  by  the  over- 
seers, but  may  be  raised  and  paid  by  the  waywarden  of 
such  parish  out  of  a  highway  rate,  to  be  assessed  and 

(a)  1  DougU  188.  190.  (6)  4  T,  R.  2. 
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leried  in  maimer  and  in  respect  of  the  property  in  and        1866. 
in  respect  of  which  the  same  would  have  been  assessed     xhe  Qubbv 
and  levied  as  if  this  Act  had  not  been  passed."     [They       hcI'th. 
also  referred  to  sect  22.]    25  &  26  Vict  c.  103.  s.  36., 
relative  to  parochial  assessments,  also  recognises  excep- 
tions from  the  rules  of  rating.     By  the  subsequent  Act, 
27  &  28  Vici.  e.  101.  i.  8.,  which  by  sect.  2.,  so  far  as 
is  consistent  with  the  tenor  thereof,  is  to  be  construed 
as  one  with  stat.  25  &  26  Vici.  c.  61.,  "  *  Highway  rate' 
shall  include  any  rate,  whether  poor  rate  or  not,  out  of 
the  produce  of  which  moneys  are  payable  in  satisfaction 
of  precepts  of  a  highway  board."     [They  also  referred 
to  sect.  50.]     The  assessment  ought  to  have  specified 
how  much  was  for  the  poor  rate  and  how  much  for  the 
highway  rate ;  Sunderland  Overseers,  appts.,  Sunderland 
Union,  respts.  (a).     [They  also  referred  to  stat.  23  &  24 
Viet.  c.  68.  s.  22.,  for  the  management  and  control  of 
highways  in  South  ffdles,  and  cited  Beff.  v.  Broume  and 
anotker,  Justices  of  Shropshire  (6),   and    Surveyors  of 
Bkehingdan  v.  Dand  (c).] 

Cur,  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 
Lush  J.  This  was  an  appeal  against  a  poor  rate  for 
the  township  of  Weaverham,  in  the  parish  of  Weaverham, 
in  the  county  of  Chester^  whereby  \s.  in  the  pound  was 
assessed  upon  the  occupiers  of  all  the  rateable  property 
in  the  township.  Of  this  rate  8<f.  in  the  pound  was 
raised  for  the  relief  of  the  poor,  the  remaining  4</. 

(a)  18  a  B,  N.  S.  531.  (6)  13  Q.  B.  6M. 

(^3  Aeto  SeM.   Cat,  640;  8.  C.  nom.   Surveyors  of  Highways  of 
Blechingdon  t.  Btyton,  6  B,  4- L.  288. 
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1866.  being  for  the  repairs  of  the  highways.  The  gronnd  of 
The  QuBKii  «^PP«al  was  that  the  appellants  were  not  liable  to  con- 
Hbath.  tribute  to  the  repairs  of  the  highways,  and  therefore 
fhat  the  rate  upon  them  was  excessive  and  ought  to  be 
reduced  by  the  amount  assessed  for  the  highways.  The 
Sessions  confirmed  the  rate,  subject  to  the  opinion  of 
this  Court  upon  that  point. 

The  township  is  a  place  separately  maintaining  its 
own  poor,  and  it  contains  within  its  area  the  hamlet  of 
Gorstage,  which  hamlet  has  frOm  time  immemorial 
maintained  its  own  highways.  The  appellants  are  occu- 
piers of  a  mansion-house  and  of  certain  farms  and  lands 
within  the  hamlet,  the  owners  and  occupiers  of  which 
have  from  time  immemorial  been  liable  to  repair  and 
have  repaired  at  their  sole  expense  a  certain  road  or 
highway  in  the  hamlet,  and  have  in  consequence  of  such 
liability  been  exempt  from  repairing  or  contributing  to 
the  repair  of  the  other  highways  therein ;  but  they 
have  always  been  rated  to  the  relief  of  the  poor  of  the 
township. 

The  Court  of  Quarter  Sessions  of  the  county  by  an 
order  made  under  stat  25  &  26  Vict  c.  61.  divided 
the  county  into  highway  districts,  and  amongst  other 
things  ordered,  under  sect  7,  that  "  in  case  any  town- 
ship which  separately  maintains  its  own  poor  is  divided 
into  any  tithings,  hamlets,  or  places,  each  of  which 
separately  maintains  its  own  highways,  such  tithings, 
hamlets,  and  places  shall  be  cqmbined,  and  no  sepa- 
rate waywarden  shall  be  elected  for  such  tithings, 
hamlets,  and  places,  and  such  township  shall  be  subject 
to  the  same  liabilities  in  respect  of  all  the  highways 
within  it  which  were  before  maintained  by  such  tithings, 
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kmlets,  and  places  separately^  as  if  all  their  several        1866. 
liahiKtiea  had  attached  to  the  whole  township ;  and  one  '  The  Qukxn 
waywarden  shall  be  elected  for  such  township  as  a       h/^xh. 
whole/'    B7  wirtne  of  this  order  the  hamlet  became 
for  highway  purposes  merged  in  the  township,  and  the 
poor  law  parish  and  the  highway  parish  thus  became 
coDterminons. 

The  Highway  Board,  for  the  purpose  of  obtaining 
the  nun  necessary  to  repair  the  highways  in  the  town- 
ship, including    Ihose    which    had    theretofore    been 
repaired  by  the  hamlet,  issued  their  precept  to  the 
overseers  of  the  township  under  sect  21  of  the  before 
mentioned  Act,  requiring  the  overseers  to  pay  the  sum 
of  30(NL  to  the  treasurer  of  the  Board.    To  enable  them 
to  pay  the  first  instalment  of  this  sum  and  to  raise  the 
nun  necessary  for  poor  law  purposes,  the  overseers 
made  the  rate  against  which  the  appeal  was  lodged. 
It  was  contended  by  the  appellants  that,  inasmuch  as 
they  were  before  the  order  of  Sessions  exempted  from 
highway  rates  in  the  hamlet,  they  are  equally  exempted 
&om  contributing  by  means  of  the  poor  rate  to  the  sum 
required  for  highway  purposes.     On  the  other  hand  it 
was  urged  by  the  respondents  that,  as  the  maintenance 
of  the  highways  in  the  hamlet  is  transferred  firom  the 
hamlet  and  charged  upon  the  poor  rate  of  the  township, 
which  is  and  must  be  raised  by  an  equal  pound  rate 
upon  all  the  assessable  property  in  the  parish,  the 
exemption  which  the  lands  in  question  before  enjoyed 
is  by  necessary  implication  abolished. 

UntQ  the  passing  of  stat.  25  &  26  Vict  c.  61.  the 
Amd  for  maintaining  the  highways  had  been  raised  by 
a  highway  rate  upon  the  parish,  township  or  hamlet 
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1866.  liable  thereto.  By  the  83rd  section  of  The  High* 
The  Qusur  ^*7  -^^^t,  5  &  6  ^.  4  c.  60.  it  enacted  that  "  when 
Hkath.  property,  or  the  owner  or  occnpier  in  respect  thereof^ 
has,  previous  to  the  passing  of  this  Act,  been  legally 
exempt  from  the  performance  of  statute  duty,  or  firom 
the  payment  of  any  composition  in  lieu  thereof,  or 
of  highway  rate,  the  said  property  and  the  owners 
and  occupiers  thereof  shall  be  exempt  from  the  pay- 
ment of  the  rate  hereby  imposed.''  That  Act  is  still 
in  force,  and  by  the  42nd  section  of  the  recent  Act  it 
is  to  be  construed  as  one  with  that  Act,  so  far  as  the 
provisions  of  the  one  are  consistent  with  those  of  the 
other.  Is  there  then  anything  in  the  recent  Act  incon- 
sistent with  the  provision  here  made  for  continuing 
the  exemption  to  which  the  property  had  before  been 
entitled  ? 

The  21st  section  of  the  recent  Act  enacts,  that "  for  the 
purpose  of  obtaining  payment  firom  the  several  parishes 
within  their  district  of  the  sums  due  firom  them,  the  High- 
way Board  shall  order  precepts  to  be  issued  to  the  over- 
seers of  the  said  parishes,  stating  the  sum  to  be  contri- 
buted by  each  parish,  and  requiring  the  overseers  of  such 
parish,  within  a  time  to  be  limited  by  the  precept,  to 
pay  the  sum  therein  mentioned  to  the  treasurer  of  the 
Board,  and  the  overseers  shall  comply  with  the  requi- 
sition of  such  precept  by  paying  the  sums  to  be  con- 
tributed by  their  respective  parishes  out  of  any  moneys 
in  their  hands  apphcable  to  the  relief  of  the  poor,  but 
no  contribution  required  to  be  paid  by  any  parish  at 
any  one  time  in  pursuance  of  this  Act  shall  exceed  the 
sum  of  lOd.  in  the  pounds  and  the  aggregate  of  con- 
tributions required  to  be  paid  by  any  parish  in  any  one 
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jear  in  pursuance  of  this  Act  shall  not  exceed  the  sum        1866. 
ot  2s.6d.  in  the  pound,  except  with  the  consent  of    The  Qubxx 
four-fifths  of  the  ratepayers  of  the  parish  in  which  such       hxItb. 
eicess  may  be  levied,  present  at  a  meeting  specially 
called  for  the  purpose,  of  which  ten  days  previous  notice 
has  been  given  by  the  waywarden  of  such  parish,  and 
.  then  only  to  such  extent  as  may  be  determined  by  such 
meeting:  Provided,  that  in  any  parish  where,  for  a 
period  of  not  less  than  seven  years  immediately  pre- 
ceding the  passing  of  this  Act,  it  has  been  the  custom 
of  the  surveyor  of  highways  for  such  parish  to  levy  a 
highway  rate  in  respect  of  property  not  subject  by  law 
to  be  assessed  to  poor  rates,  the  moneys  payable  in 
pnmiance  of  the  precept  of  the  Highway  Board  shall 
not  be  paid  by  the  overseers,  but  may  be  raised  and 
paid  by  the  waywarden  of  such  parish  out  of  a  highway 
rate,  to  be  assessed  and  levied  in  manner  and  in  respect 
of  the  property  in  and  in  respect  of  which  the  same 
would  have  been  assessed  and  levied  if  this  Act  had 
not  passed.''    It  appears  clear  to  us  that  the  object  of 
the  Legislature  in  passing  this  Act  was  not  to  alter  the 
liability  to  highway  maintenance,  but  only  to  extend 
the  area  of  management,  to  equalize  the  costs  of  repair, 
and  to  mmpUfy  the  machinery  for  providing  the  neces- 
sary funds.     It  is  plain  that  if  Ijiere  had  been  in  this 
township  lands  liable  to  contribution  to  the  highways, 
hnt  not  to  the  poor  rate,  a  highway  rate  must  have 
been  made,  and  then  the  lands  in  question  would,  by 
virtne  of  the  83rd  section  of  stat.  5  &  6  ^.  4.  c.  50. 
above  quoted,  be  exempted  as  they  were  before.     If 
therefore  these  lands  are  now  chargeable,  it  must  be  as 
a  necessary  consequence,  not  intended  by  the  Legis- 
lature, of  their  having  in  cases  like  the  present  substi- 
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1866.  tuted  the  poor  rate  for  the  highway  rate  as  the  huA 
The  QuEBN  o^^  of  which  the  supplies  for  maintaining  the  roads  are 
HkIth.  ^  come.  But  we  are  of  opinion  that  no  such  conse- 
quence follows.  So  much  of  the  rate  imposed  for 
both  purposes  as  is  raised  for  the  support  of  the  poor 
must  no  doubt  be  an  equal  pound  rate  upon  all  the 
occupiers  of  property  liable  to  be  assessed  for  that  pur- 
pose^ but  that  being  so,  the  rate  cannot  be  objected  to 
-because  so  much  of  it  as  is  raised  for  the  highways  is 
imposed  upbn  only  part  of  the  property,  the  residue 
not  being  liable  to  that  charge.  There  is  no  inequality 
in  this,  for  every  occupier  is  equally  charged  with  the 
burthen  which  belongs  to  him.  The  amount  assessed 
for  the  highways  ought  to  appear  on  the  &ce  of  the 
rate,  so  that  the  ratepayers  may  see  how  much  is  for  the 
maintenance  of  the  poor  and  how  much  for  h^hways, 
and  why  one  occupier  who  is  liable  to  both  is  charged 
with  the  aggregate,  and  another  who  is  liable  to  one 
only  with  that  one.  This  mode  of  working  out  the 
provisions  of  the  Act,  it  appears  to  us,  is  suggested 
and  sanctioned  by  the  22nd  section  of  stat  25  &  26 
Vict  c.  61.  That  section  enacts,  that  ^' where  any 
parish  as  defined  by  this  Act,  and  in  this  section  called 
a  highway  parish,  is  not  a  parish  separately  maintaining 
its  own  poor,  in  this  section  called  a  poor  law  parish, 
the  Highway  Board  shall  issue  their  precept  or  precepts 
to  the  overseers  of  the  poor  law  parish,  or  of  the  several 
poor  law  parishes  if  more  than  one,  of  which  such 
highway  parish  forms  part,  and  in  the  precept  or  pre- 
cepts so  issued  shall  specify  the  part  or  parts  of  the 
poor  law  parish  or  poor  law  parishes  constituting  the 
highway  parish  in  which  the  sum  required  by  the  Board 
is  to  be  levied,  and  if  there  be  more  than  one  such 
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Nsh  shall  apportion  among  such  parts  the  amounts        18G6. 

^Ije  levied  in  each  parish/'    Where  in  the  cases  con-    The  Queem 

^plated  by  this  section  the  overseers  require  to  raise       heath. 

^oney  for  the  maintenance  of  the  poor  as  well  as  for 
'Ae  highways,  they  must,  in  order  to  comply  with  the 
statute,  adopt  the  course  we  have  pointed  out. 

For  these  reasons  we  are  of  opinion  that  the  order  of 
Sessions  confirming  the  rate  should  be  quashed,  and 
the  rate  amended  by  reducing  the  assessment  upon  the 
appellants  to  8J.  in  the  pound. 

Judgment  accordingly. 


The  Queen  against  J.  Rand,  Esq.,  and  Others.    TutBday, 

January  SOtk 

1.  Any  direct  pecuniary  interest,  howerer  smidl,  in  the  iiibject  ^*  jufUdal  act 
inquiry,  disqualifies  a  person  from  acting  as  a  judge  in  the  matter,   j^t^^ested 
Miter,  where  the  fiicts  are  such  as  merely  to  raise  a  suspicion  of  favour  j^n^e 

to  one  of  the  litigant  parties.  ^  Bradford 

2,  A  waterworks  Company  empowered  to  take  the  water  of  certain  jy-f^i^Qfj^ 
■treams  on  obtaining  a  certificate  from  two  justices  of  a  certain  fact,  was  (joj^vanv 
pTOchased  by  the  Corporation  of  Bradford  under  a  power  given  by  statute.  ^    ^' 
A  hospital  and  a  friendly  society  had  invested  part  of  their  funds  in 

bonds  chaigins  the  borough  funds,  taken  in  the  names  of  trustees.  Of  two 
JDBtices,  by  ^om  a  certificate  was  given  bonA  fide,  one  was  a  trustee 
of  the  society,  and  another  a  trustee  of  the  hospital,  though  neither  had 
uiy  peeuniaiy  interest  in  the  bonds.  Held,  that  they  were  not  interested 
la  the  subject  of  inquiry  so  aa  to  vitiate  the  certificate. 

^ULE  calling  on  J.  Rand,  Esq.,  and  others,  justices  of 
the  West  Riding  of  Yorkshire^  and  the  Corporation 
of  Bradford,  to  shew  cause  why  a  certiorari  should  not 
ittue  to  hring  up  a  certificate  of  the  justices,  certifying 
tliat  a  certain  reservoir  had  been  completed  and  filled 
with  water  and  was  capable  of  containing  one  hundred 
and  ten  millions  of  gallons  of  water,  to  be  quashed,  on 
the  ground  that  the  justices,  or  some  of  them,  were 
interested  in  the  subject-matter. 
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1866.  This  rule  was  argued  in  Trinity  Term,  1865,  June 

The  Queen    16th;  before  CocKBUBN  C.  J.,  Blackbubn  and  Shee  JJ. 

V. 

Rahd 
and  others.        MelUsh  and  Kemplay  shewed  cause. 

Cleasby  and  Maule^  in  support  of  the  rule. 

The  whole  of  the  case  that  is  deserving  of  notice 
appears  in  the  judgment :  it  will  be  sufficient  to  add 
that  Reg.  v.  The  Justices  of  Hertfordshire  (a),  Reg.  v.  The 
Dean  of  Rochester  (6),  and  Ex  parte  Pettitmangin,  dted 
in  Reg.  v.  Allan  (c),  were  referred  to. 

Cur.  adv.  tmlt. 

The  judgment  of  the  Court  was  now  deUvered  hj 
Blackburn  J.  In  this  case,  by  The  Bradford  Water- 
works Act,  1854,  17  &  18  Vict.  c.  cxxiv.,  7%e  Bradford 
Waterworks  Company  were  empowered  to  take  the  water 
of  certain  streams,  but  by  sect.  51  it  was  enacted  that 
they  should  not  take  those  flowing  into  the  Hewenden 
or  Harden  Beck,  without  the  assent  of  the  millowners 
on  that  beck,  until  it  had  been  certified  by  two  justices 
that  a  reservoir  called  the  Doe  Park  Reservoir  had  been 
completed  and  filled  with  water,  the  Company  being 
required  to  give  ten  days  notice  to  the  millowners 
before  applying  for  the  certificate,  to  the  intent  that 
they  might  oppose  the  granting  of  it  By  an  Act  of 
the  same  session.  The  Bradford  Corporation  Water- 
works Act,  1864,  17  &  18  VicL  c.  cxxix.  s.  12.,  the 
Municipal  Corporation  of  Bradford  were  empowered  to 
purchase  the  Bradford  Waterworks  for  the  benefit  of 

(a)  6  C.  B.  758.  (6)  17  C  B,  1. 

(c)  4tB.i8.  921. 
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V. 

Baud 

and  others. 


the  borough^  and  they  did  so.     Afterwards  the  Muni-        1866. 
cipal  Corporation  duly  gave  notice  of  their  intention    Tbe  Qubbh 
to  apply  for  the  certificate  of  the  justices.     It  was 
opposed,  but  the  justices,  after  hearing  evidence  and 
Tnaking  an  elaborate  inquiry,  decided  in  favour  of  the 
Ck)rporation,  and  granted  their  certificate. 

A  rule  was  obtained  for  a  certiorari  to  bring  up  this 
certificate  to  be  quashed,  on  the  ground  that  the  jus« 
tioes  who  granted  it  were  interested.  All  the  objec- 
tions  were  disposed  of  during  the  ailment  except  the 
following.  On  the  affidavits  on  both  sides  it  appeared 
that  a  hospital  and  a  friendly  society  had  invested  part 
of  their  funds  in  bonds  of  the  Bradford  Corporation, 
charging  the  borough  fund,  and  that  these  bonds  were 
taken  in  the  names  of  trustees,  and  that  two  of  the  jus- 
tices in  question  were,  one  of  them  amongst  the  trustees 
of  the  society,  and  the  other  amongst  the  trustees  of  the 
hospital.  Neither  of  them  had,  nor  by  any  possibility 
could  have,  any  pecuniary  beneficial  interest  in  those 
bonds,  but  no  doubt  the  security  of  their  cestui  que 
trusts  would  be  improved  by  anything  improving  the 
borough  fund,  and  anything  improving  the  waterworks 
after  they  became  the  property  of  the  Corporaticm 
would  produce  that  effect. 

The  question  which  we  have  to  determine  is,  whether 
this  disqualifies  the  justices  from  acting  in  what  was 
certainly  a  judicial  inquiry,  and  we  think  it  does  not. 
There  is  no  doubt  that  any  direct  pecuniary  interest, 
however  smaU,  in  the  subject  of  inquiry  does  disqualify 
a  person  from  acting  as  a  judge  in  the  matter,  and 
if  these  gentlemen,  though  mere  trustees,  could  have 
been  liable  to  costs,  or  to  any  other  .pecuniary 
loss  or  gain  in  consequeiice  of  their  being  so,  we 
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1866.        should  think  the  question  different  from  what  it  is,  for 
The  QuBKH     ^&^  might  be  held  an  interest     But  the  only  way  in 
Rahd         which  these  facts  could  affect  their  impartiality  would 
and  others.     ^^  ^y^^^  they  might  have  a  tendency  to  favour  those  for 
whom  they  were  trustees,  and  that  is  an  objection  not 
in  the  nature  of  interest  but  of  a  challenge  to  the  feyour. 
Wherever  there  is  a  real  likelihood  that  the  Judge 
would  from  kindred  or  any  other  cause  be  likely  to 
have  a  bias  in  favour  of  one  of  the  parties,  it  would  be 
very  wrong  in  him  to  act,  and  we  are  not  to  be  under- 
stood to  say  that  where  there  is  a  real  bias  of  this  sort 
this  Court  would  not  interfere;  but  in  the  present  case 
there  is  no  ground  for  doubting  that  the  justices  acted 
perfectly  bonfi  fide,  and  the  only  question  is  whether  in 
strict  law  under  such  circumstances  the  certificate  of 
such  justices  is  void,  as  it  would  be  if  they  had  a  pecu- 
niary interest.     And  we  think  that  Reff.  v.  The  Dean 
of  Rochester  (a)  is  an  authority  that  circumstances  from 
which  a  suspicion  of  .favour  may  arise  do  not  produce 
the  same  effect  as  a  pecuniary  interest.     And  as  the 
decision  in  that  case  was  on  demurrer  to  a  plea,  and 
might  have  been  taken  into  error,  the  authority  is  one 
on  which  we  ought  to  act. 

We  think  therefore  that  the  rule  should  be  dis- 
charged. 

Rule  discharged, 
(fl)  17  Q.  B,  1. 
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Kbmp  against  Waddingham  and  another,       Fnday, 

,    ,  February  2nd. 

admmistrators.  

Afarshallirtff 


tn* 


'  )LI^  judgment  was  obtained  against  a  party,  who  died  intestate  Preftrmce  .„. 

"IrS   ^"  f^^ruaty,  1863,  the  plaintiflf  registered  the  judgment,  and  23  4-  24  Vicll 

pnjceeded  by  writ  of  revivor  against  the  administrator,  who  before  the  c.  38.  *.  3. 

J^Qgment  wu  registered  had  exhausted  the  assets  in  payment  of  the  Regutration 

«mple  contract  debts :   held,  that  hj  force  of  stat .  23  &  24  Vict.  c.  38.  o/judament, 
''  ^'  ^^  defendant  was  protected  against  the  judgment. 

WBIT  of  rpvivor  against  the  defendants  as  admi- 
nifltrators^   on  a  judgment  obtained   against  the 

intestate. 
Hea.    Flene  administraverunt. 
On  the  trial,  before  Erie  C.  J.,  at  the  Cambridgeshire 

SumiQer  Assizes  1865,  it  appeared  that  in  June^  1854, 
judgment  was  obtained  against  the  intestate,  who  died 
in  Nooember,  1862.  In  February,  1863,  the  plaintiflf 
'cgiatered  the  judgment,  and  brpught  the  present  action 
in  the  April  following.  Before  the  judgment  was  regis- 
tered the  defendants  had  exhausted  the  assets  in  payment 
^^  the  simple  contract  debts.  On  these  facts  the  Lord 
Chief  Justice  directed  a  verdict  for  the  defendants,  with 
leave  to  the  plaintiff  to  enter  a  verdict  for  a  sum  agreed 
on,  if  the  Court  should  be  of  opinion  that  the  judgment 
debt  had  priority  over  the  simple  contract  debts. 
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1866.  In  Michaelmas  Term^  1865^  O'Malky  obtained  a  rule 

xiip        accordingly,  citing  Evans  v.  fViUiams  (a). 


V. 

Waddikg- 

BAM. 


Keane  and  Douglas  Brown  shewed  cause. — The  ques- 
tion depends  on  stat.  23  &  24  Vict.  c.  38.  s.  3-  '^ '  And 
whereas  by  an  Act* "  (4  &  5  fF.  §•  M.  c.  20.),  "  'intituled 
An  Act  for  the  better  discovery  of  judgments  in  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer 
in  Westminster^  it  was  enacted,  that  no  judgment  not 
docketed  and  entered  in  books  in  the  manner  thereby 
provided  should  affect  any  lands  or  tenements  as  to 
purchasers  or  mortgagees,  or  have  any  preference  against 
heirs,  executors,  or  administrators  in  their  administra- 
tion of  their  ancestors,  testators,  or  intestates  estates : 
And  whereas  by  several  later  Acts  judgments  are  required 
to  be  registered  with  more  particulars  than  were  required 
by  the  said  recited  Act ;  and  it  is  thereby  enacted  that 
judgments  not  so  registered  shall  not  affect  any  lauds, 
tenements,  or  hereditaments  as  to  purchasers,  mort- 
gagees, or  creditors,  unless  and  until  the  same  shall  be 
registered  in  manner  thereby  required ;  and  in  obedi^ce 
to  a  direction  in  one  of  the  same  Acts  contained  the 
dockets  existing  under  the  said  first  recited  Act  have 
been  finally  closed :  And  whereas  the  said  several  later 
Acts  do  not  expressly  enact  that  judgments  not  docketed 
as  thereby  required  shall  not  have  any  preference  against 
heirs,  executors,  or  administrators  in  their  administra- 
tion of  their  ancestors,  testators,  or  intestates  estates, 
in  consequence  whereof  such  heirs,  executors,  or  ad- 
ministrators have  been  held  to  have  lost  the  protection 
which  they  enjoyed  under  the  said  first  recited  Act,  and 

(a)  2  Drew.  4'  Sm.  324. 
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it  18  expedient  that  the  same  should  be  restored  :^  be  it  18G6. 
therefore  declared  and  enacted^  That  no  judgment  which  ^emp 
has  not  abieady  been  or  which  shall  not  hereafter  be  Wadwho- 
entered  or  docketed  under  the  several  Acts  now  in  force^  B'^''* 
and  which  passed  subsequently  to  the  said  Act''  (4  &  5 
W,  if  M,  c.  20.)  ^'  so  as  to  bind  lands^  tenements^  or 
hereditaments  as  against  purchasers,  mortgagees,  or  cre- 
ditors, shall  have  any  preference  against  heirs,  executors, 
or  administrators  in  their  administration  of  their  an- 
cestors, testators,  or  intestates  estates/'  That  statute 
was  passed  in  consequence  of  the  decision  in  Fuller  y. 
Redman  {a)^  that  the  system  of  docketing  judgments 
haying  been  put  an  end  to  by  stat.  2  &  3  Vict  c.  11.  s.  1., 
the  common  law  was  thereby  revived  and  the  judgment 
debt  restored  to  the  precedence  which  it  had  over  simple 
contract  debts.  The  expression  ^'  docketed''  in  this  Act 
is  taken  from  stat.  4  &  6  fF.  $-  ilf.  c.  20.,  and  ''  entered" 
from  stat.  1  &  2  Vict  c.  110.  s.  19.  JEvans  v.  fVil- 
lums{b)  is  inapplicable,  seeing  that  that  case  turned,  not 
on  the  third  section  of  stat.  23  &  24  Vict  c.  3&,  but  on 
thefourthy  which  relates  to  re-registry  within  five  years 
before  the  death  of  the  testator  or  intestate,  and  it  is 
also  distinguishable  on  the  ground  that  in  that  case 
the  testator  died  before  the  Act  passed.  Re  Turrur. 
Walter  v.  Thimer  (c)  is  an  express  authority  for  the 
plaintiff;  and  In  re  Riff  by,  Jennings  v.  Rigby  {d)  shews 
that  judgments  against  executors  or  administrators  need 
not  be  registered  under  this  Act  in  order  to  retain  their 
preference. 
There  is  another  objection  here :  that  the  judgment 

(a)  26  Beaif.  600.  {h)  2  Drew.  #  Sm.  324. 

(e)  33  L.  J.  Ch,  232 ;  8.  C.  nom.  Waller  v.  Turner,  10  Jnr,  N.  8.  147. 
{d)  33  L.  J.  Ck,  149.    8,  C.  nom.  Jennings  t.  Bigby,  33  Beav.  198. 
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18G6.  was  registered  after  the  death  of  the  intestate.     But  in 

Kemp  &ny  event  the  plaintiff  was  bound  to  register  in  order  to 

Waddinq-  obtain-  priority  for  his  debt 


BAM. 


(yMalley  and  Lumley  Smith,  in  support  of  the  rule. — 
By  the  common  law  in  administration  judgments  took 
precedence  of  simple  contract  debts.  Stat.4&5  W.SfM* 
c.  20.  deprived  them  of  this  effect  unless  docketed. 
Stat  1  &  2  Vict  e.  110.  provided  a  new  mode  of  regis- 
tration, and  gave  a  peculiar  effect  to  judgments  regis- 
tered under  it^  but  did  not  touch  the  question  of 
priority  in  administering  the  effects  of  a  deceased 
person.  The  system  of  docketing  was  abolished  by 
Stat.  2  &  3  Vict  e.  11.  s.  1.,  and  by  sect.  2  it  was  enacted 
that  no  judgment  should  have  the  effect  of  binding  lands 
unless  registered  under  stat  1  &  2  Vict  c.  110.  This 
was  the  state  of  the  law  previous  to  stat  18  &  19  Vict 
c.  15. ;  2  Lush  Pr.  574,  3rd  ed.  Then  stats.  3  &  4  Vict 
c.  82.  and  18  &  19  Vict  c.  15.  were  passed  to  remedy 
defects  in  the  former  Acts.  Sect  4  of  the  latter  enacts, 
*'And  whereas  the  protection  afforded  to  purchasers, 
mortgagees,  and  creditors,  by  the  said  Act,'*  (3  &  4  Vict. 
c.  82.),  '*  against  judgments,  decrees,  orders,  or  rules 
not  duly  registered,  any  notice  thereof  notwithstanding, 
is  confined  to  judgments,  decrees,  orders  or  roles 
binding  by  virtue  of  the  said  Act*'  (1  &  2  Vict.  c.  110.): 
"  And  whereas  the  docket  or  register  previously  in  use 
has  been  closed,  and  the  said  provision  ought  not  to  be 
so  restricted:  Be  it  therefore  enacted,  that  no  judg- 
ment, decree,  order,  or  rule  which  might  be  registered 
under  the  said  Act"  (1  &  2  Vict  c.  110.)  ''shall  affect 
any  lands,  tenements,  or  hereditaments,  at  law  or  in 
equity,  as  to  purchasers,  mortgagees,  or  creditors,  unless 
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and  tmtil  such  a  memorandum  or  minnte  as  in  the  said        18C6. 
Act  in  that  behalf  mentioned  shall  have  been  left  with        kkmp 
the  proper  officer  of  the  proper  Court,  any  notice  of  any     Wadwho- 
such  judgment,  decree,  order,  or  rule  to  any  such  pur- 
chaser, mortgagee,  or  creditor  in  anywise  notwithstand- 
ing."   As  this  statute  however   only  applied  to  pup^ 
chasers  and  not  to  executors  or  administrators,  the  present 
Act,  28  &  24  Vict  c.  88.  s.  8.,  was  passed.     By  the  law 
as  it  stood  at  the  time  of  that  Act,  the  plaintiflPs  judgment 
bonnd  the  lands  of  the  deceased :  a  vested  right  can- 
not be  divested  by  a  statute  without  express  words ;  and 
there  are  none  such  here.     On  any  other  construction 
sect  4  would  be  useless. 

Blackburn  J.  This  matter  is  extremely  clear.  The 
L^lialature  have  expressed  their  intention  in  words  that 
lea?e  no  real  question  as  to  their  meaning.  There  can 
be  Kttle  doubt  there  were  mistakes  in  the  earlier  Act8« 
By  them  judgments  to  a  certain  extent  bound  lands  in 
the  hands  of  a  purchaser  who  took  without  notice  of 
the  judgment.  And  also  if,  while  a  judgment  was  not 
registered,  an  executor  or  administrator  paid  debts  of 
the  deceased  of  an  inferior  order,  he  committed  a  devas- 
tavit. Such  was  the  state  of  the  law  in  1854  when  this 
jadgment  was  signed.  That  was  found  a  hardship  on 
porchasers  of  land,  and  to  prevent  it  the  Legislature 
passed  stat.  18  &  19  Vict  c.  15.,  the  substance  of 
which  is  that  subsequently  to  that  Act  the  purchaser 
should  hold  the  land  notwithstanding  any  unregistered 
judgment  The  statute  however  omitted  to  touch  the 
case  of  the  executor  or  administrator,  who,  in  con- 
sequence of  having  found  nothing  on  the  register  affect- 
iug  the  lands  of  the  deceased,  paid  all  his  simple  con- 

VOL.  VII.  X  B.   &   s. 
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1866.  *^™^  debts,  and  was  afterwards  bound  to  pay  money  due 
^^^  on  a  previous  judgment.  That  also  was  hard.  See  there- 
Wad^dimo-  ^^^  ^^^^  *^®  Legislature  did  in  stat.  28  &  24  Vict, 
c.  88.  s.  8.  They  recited  former  enactments,  and  then 
say :  *'  Be  it  therefore  declared  and  enacted,  That  no 
judgment  which  has  not  already  been  or  which  shall  not 
hereafter  be  entered  or  docketed  under  the  several  Acts 
now  in  force,  and  whichpassed  subsequently  to  the  said 
Act"  (4  &  5  W^  §•  Af.  c.  20.), «' so  as  to  bind  lands,  tene- 
ments, or  hereditaments  as  against  purchasers,  mort- 
gagees, or  creditors,  shall  have  any  preference  against 
heirs,  executors,  or  administrators  in  their  administration 
of  their  ancestors,  testators,  or  intestates  estates.''  Now 
there  was  one  year  during  which  this  judgment  would 
have  bound  the  lands  in  the  hands  of  a  purchaser  or 
mortgagee,  namely,  from  its  date  to  the  passing  of  stat 
18  &  19  Vict  c.  15.  Bat  once  stat.  28  &  24  Vict  c  38. 
passed,  judgment  would  no  longer  have  had  that  effect, 
seeing  that  it  was  not  registered.  The  L^slature 
clearly  meant  to  refer  to  judgments  already  existing, 
for  they  say  *'  No  judgment  which  has  not  already  been 
or  which  shall  not  hereafter  be  entered  or  docketed," 
the  plain  intention  being  is  that  any  judgment  now 
in  existence  shall  not  bind  an  executor  or  adminis- 
trator unless  subsequently  registered.  This  is  not 
depriving  a  party  of  a  vested  right,  as  has  been  sugges- 
ted, it  only  takes  away  a  possible  contingent  right  which 
may  never  arise.  Until  the  deed  is  registered  the 
executor  or  administrator  need  not  mind;  afterwards 
he  must  take  notice  of  it  at  his  peril. 

Mellor  J.   I  am  of  the  same  opinion.  Mr.  Lumky 
Smith  argued  ingeniously,  but  failed  to  shew  me  that  the 
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words  of  this  statute  could  bear  any  other  construction  1866. 

than  that  which  mj  brother  Blaekbum  has  put  on  them.  ^^ 

Rule  dischareed,  WAi>m«o- 

O  RAIf. 


Shib  J.  concarred. 


IN  THE  EXCHEQUER  CHAMBER. 

The  Queen  against  The  Godmanchesteb  Local 
Board  of  Health. 

Reported  voL  5,  p.  936. 


Saturday, 
FelfTuaiy  3id. 


m  THE  EXCHEQUER  CHAMBER. 

M'Gbea  against  Holdswobth  and  others. 

1.  The  Oopjrig^t  of  Designs  Act,  1858^  21  &  22  Viet,  e,  70«  s.  5.» 
dadtfes  "  that  the  registratioo  of  any  pattern  or  portion  of  an  article  of 
msmifiKtiire  to  which  a  design  is  apjmed,  instead  or  in  lieu  of  a  coo^, 
dawing,  prints  specification,  or  descnption  in  writing,  shall  be  as  Tsdid 
tod  eflSctnal  to  all  intents  and  purposes  as  if  such  copy,  drawing,  print, 
Bpedfication,  or  description  in  writing  had  been  famished  to  the  registrar 
tmder  The  Copyright  of  Designs  Acts"  (6  &  6  Viet  e.  100).  Held,  by  the 
Exchequer  Cbaml^,  affirming  the  decision  of  the  Queen's  Bench,  that 
it  was  a  sufficient  rep;istration  of  a  design  applicable  to  the  ornamenting 
voTSD  fabrics  comprised  in  class  12  of  stat  5  &  6  Vict.  0. 100. 9. 3.,  to  leave 
vith  the  registrar  a  pattern  or  portion  of  the  article  of  manufacture. 

2,  The  plaintiff  churned  as  his  design  the  particular  collocation  of  the 
■baded  and  bordered  stars  upon  an  ornamented  chain  surface  as  shewn 
in  the  registered  pattern,  thus  forming  together  the  ornamentation  of 
the  woren  fiibric :  the  stars  and  surface  were  old,  but  the  combination 
vas  new:  Held  a  new  design,  capable  of  being  registered. 

rpHE  defendant  having  appealed  against  the  decision 
of  the  Conrt  of  Queen's  Bench  (reported  vol.  5, 
p.  495),  the  case  was  heard  Februaty  Ist  and  2nd ;  before 
Eble  C.  J.,  Pollock  C.  B.^  Willes^  Keating  and  Smith 
JJ.,  and  Martin  and  Pigott  BB.  ;  Channell  B.  being 
X  2 


Friday, 
February  2nd. 

Copyright  of 
Designs  Act, 

im,  21  &  22 

Vict.  c.  70. 
S.5. 

5&QVict. 
e.  100.  s.  3. 
el  12. 

Begisiration. 
New  design. 
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1866.       present  during  the  earlier  part  of  the  argomeni    A 
j|.^j^^j      piece  of  the  woven  doth  registered  was  produced  to  the 
„      ^-  Court. 

HOLDBWORTH. 

Manitty  {Denman  and  Kemplay  with  him)^  for  the 
defendant8.^Stat.  6  &  6  Vict  e.  100.,  relating  to  the 
copyright  of  designs  for  ornamenting  articles  of  manu- 
facture, sect.  8,  class  12,  protects  **  woven  fabrics,  not 
comprised  in  any  preceding  class :"  and  sect  15  requires 
the  party  to  register  them  by  delivering  to  the  registrar 
two  copies,  drawings  or  prints  of  such  designs.  Stat 
6  &  7  Vict  c,  65.  8. 2.  extended  the  protection  to  designs 
for  the  shape  or  configuration  of  articles  of  manufacture 
not  of  an  ornamental  character ;  and  sect.  8  requires 
two  drawings  or  prints  to  be  registered.  Stat.  21  &  22 
Vict  c.  70.  s.  5.  declares  that  "  the  registration  of  any 
pattern  or  portion  of  %n  article  of  manufacture  to  which 
a  design  is  applied,  instead  or  in  lieu  of  a  copy,  drawing, 
print,  specification,  or  description  in  writing,  shall  be 
as  valid  and  effectual  to  all  intents  and  purposes  as  if 
such  copy,  drawing,  print,  specification,  or  description 
in  writing  had  been  furnished  to  the  registrar.''  The 
object  of  this  statute  was  to  supply  a  defect  in  stat.  6  &  7 
Vict  c.  65.  8,  8.,  which  did  not  allow  the  registering 
by  a  coptf  of  articles  not  of  an  ornamental  nature. 
But  Stat.  21  &  22  Vict  c.  70.  $.  6.  did  not  intend  to 
give  a  greater  effect  to  registering  a  portion  of  the 
&bric  than  the  article  itself  would  have  had  before. 
Before  that  Act  it  was  held  that  leaving  a  shawl  to  be 
registered  was  insufficient,  as  it  gave  no  information  of 
the  nature  of  the  party's  claim ;  Norton  v.  Nichotts{a): 
and  a  distinction  is  taken  in  that  case  between  register- 
ing the  design  and  registering  the  article.  It  was  never 
{a)  IRfE.  761. 
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intended  by  the  recent  Act  to  allow  an  article  to  be       1866. 
registered,  consisting  of  several  dififerent  things,  which      U'Crab 
would  not  on  the  view  indicate  what  the  design  was,  hoid8wobth. 
and  leave  that  to  be  determined  as  a  question  by  the 
jniy.   Such  a  system  would  enable  the  party  registering 
to  harass  everybody,  by  shifting  his  daim,  as  occasion 
serred,  from  one  part  of  the  article  registered  to  another. 

MeWsh  (Gray  and  PhUbricl  with  him),  for  the  plain- 
ti^  was  not  called  on. 

Eru  C.  J.  The  judgment  of  the  Court  of  Queen's 
Bench  must  be  afiSrmed.  The  question  is,  whether  The 
Copyright  of  Designs  Act,  1858,  21  &  22  Vict.  c.  70., 
is  saffidently  complied  with  by  the  party  leaving  a 
pattern  of  the  design  which  he  claims  with  the  registrar. 
And  tracing  the  language  of  the  statutes  from  5  &  6 
ykt  e.  100.  to  21  &  22  VicL  c.  70.,  in  order  to  collect 
the  intention  of  the  Legislature,  I  think  the  registering 
tbe  pattern  before  me  is  a  compliance  with  the  last 
mentioned  statute,  and  vests  the  whole  property  in  this 
design  in  the  plaintiff. 

I  take  the  design  to  be  an  entirety.  Although 
every  part  of  the  article  registered  is  the  property 
of  the  party  registering,  still  nothing  but  the  combina- 
tion constitutes  the  design.  That  law  is  for  the  protec- 
tion of  the  public.  The  shape  of  the  stars  and  a  small 
piece  of  the  ground  could  not  give  a  correct  idea 
of  what  the  party  intended  to  have  protected.  But 
I  think  no  danger  will  result  to  the  public  firom  our 
holding  such  a  registration  sufficient  as  was  made  here, 
heing  of  the  entire  combination.  I  am  clearly  of  opinion 
that  if  another  person  were  to  copy  the  star  by  itself. 
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1866.  no  action  could  be  maintained  against  him  hj  the  portr 
H'CiuB  registering.  And  the  same  of  the  chain,  even  though 
HoLDswoBTH.  *^®  f^Ttj  kucw  that  there  must  be  stars,  shading  of 
stars,  a  collocation  of  those  stars,  and  placing  them  on 
a  certain  ground.  The  question  then  whether  the  design 
was  infringed,  and  whether  it  was  a  new  or  an  old  one, 
was  for  the  jury;  but  it  was  for  the  Judge  at  the 
trial  to  decide  judicially,  looking  at  the  statute  and  the 
pattern  registered  as  a  question  of  law,  whether  the 
statute  had  been  complied  with ;  and  we,  sitting  as  a 
Court  of  appeal  without  a  jury  to  assist  us,  are  in  the 
same  situation,  and  we  are  of  opinion  that  it  has. 

The  rest  of  the  Court  concurring, 

Decision  affirmed  (o). 
(a)  See  stat.  24  &  26  Viet,  c,  73. 


[Saturday, 
June  2iii, 
1866.] 

Pocr  rate, 

J)ock  CommiS" 

sioners. 

Arm  of  the  sea, 

JSavigahle 

tidalHver, 

Parochiedity, 

Evidence. 

Conflicting 

umptions. 
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The  Ipswich  Dock  Commissioners,  appts..  The 
Overseers  of  the  Parish  of  St.  Peter,  Ipswich, 
respts. 

.  1.  An  estnazy  or  arm  of  the  sea  is  priin4  facie  extra-parocliial ;  but 
this  presiimption  may  be  rebutted. 

2.  A  wet  dock  was  constructed  on  a  portion  of  land  reclaimed  from  the 
ooze  or  bed  of  a  navigable  tidal  rirer.  In  order  to  prove  that  it  was  not 
part  of  the  a^'oining  parish  evidoDce  of  perambulations  of  that  parish  and 
of  others  ubntting  on  other  portions  of  the  reekimed  land  was  giTen, 
which  seemed  to  shew  that  the  rights  of  those  parishes  extended  only  to 
high-water  mark.  Against  this,  however,  it  appeared  that  in  each  of  the 
parishes  considerable' tracts  were  reclaimed  from  the  ooze  or  bed  of  the 
river,  and  rated  to  the  poor  rate.  Held,  that  the  presomption  of  paro- 
chialitj  arising  from  payment  of  these  rates  outweighed  the  contcuy 
presumption  arising  from  the  perambulations. 

3.  On  appeal  against  a  poor  rate  by  the  Commissioners  of  the  ^ufpi^ 
Docks,  it  appeared  that  by  stat.  45(7.  3.  e.  ci.,  for  rendering  more  commo- 
diovs  the  port  of  Ipswich,  Commissionen  were  appointed  for  improving 
part  of  the  river  Orwdt,  within  the  borough  of  Ipswich  ;  and  sect^  14  en- 
acted, that  certain  duties  should  be  paid  to  uiem  by  the  owners  and  masters 
of  vessels  belonging  to  or  coming  to  the  port  between  Stoke  Bridge  and 
Levington  Creek^  a  distance  of  about  eight  miles,  and  by  the  owners  of 
all  goods,  wares,  merchandise,  and  commodities  exported  from  or  imported 
into  the  port  of  Ipstoich  within  those  limits,  and  for  all  ships  coming 
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into  the  river  within  those  limits.  By  stat  55  &.  3.  c.  xzvi.,  ^ving 
Cofluniflsionen  for  the  town  of  fyawieh  were  empowered,  in  addition  to 
rates  on  houses  and  land,  to  levy  a  certain  duty  on  all  coals  which 
dioold  bo  imported  or  brought  into,  Unded  or  delivered  within  the 
lirer  OnoeU  at  town  of  Ipswich,  or  the  harbour  thereof.  In  1837,  the 
ptving  Commissioners  obtainedanother  Act,  omitting  the  sections  by 
which  they  were  empowered  to  levy  the  coal  duty,  in  i^ursuance  of  an 
irnngement  by  which  the  river  Commissioners,  in  consideration  of  the 
^ving  Commissioners  giving  up  that  dut^,  took  upon  themselves  the 
debts  of  the  latter.  In  the  same  year  the  river  Commissioners  obtained 
itst.  7  IT.  4  &  1  Vict,  c,  Ixxxiv.,  which  repealed  stat.  45  (?.  3.  c.  d.,  and 
appouited  the  Ipswich  Dock  Commissioners.  Under  that  and  subsequent 
Acts  a  wet  dock  was  constructed  and  had  since  been  maintained ;  and 
by  sect  39  the  wharis,  &c.,  and  so  much  of  the  channel  and  ooze  or  mud 
of  the  river  OrweU  as  would  be  enclosed  within  the  area  of  the  dock,  &c., 
was  vestedin  them.  The  Ipswich  Dock  Act,  1852,  15  &  16  Viet,  c,  cxvi. 
f.  40.  re-enacted  sect  14  of  stat.  45G^.  3.  c.  d.  Bj  sect.  42  vessels  navi^t- 
i&g  the  river  above  LevinatanOrtek  shall  be  deemed  to  be  within  the  nver 
of  the  port  as  if  they  had  come  into  the  dock.  By  sect.  43  vessels 
remaining  iu  the  dock  for  more  than  two  months  shall  pay  an  additional 
dntv  per  month.  Sect  52  continues  to  the  Commissioners  the  duty 
of  U  per  ton,  and  the  farther  duty  of  6c{.  per  ton  given  by  former  Acts, 
for  every  ton  of  coal  which  shoidd  be  imported  or  landed  within  the 
river  Orwell  or  town  of  Ipswich,  or  the  harbour  thereof,  or  other- 
wise brottsht  or  delivered  within  the  limits  of  the  Act^  in  addition  to 
all  other  duties.  AH  the  moneys  raised  under  the  Acts  were  ex- 
pended on  the  dock  and  on  improvements  in  the  river,  in  pursuance 
of  the  requirements  of  those  Acts.  The  wet  dock  consists  of  a  portion 
of  the  ooze  and  tidal  channel  of  the  Orwell,  which  is  about  twelve 
miles  in  length,  and  lies  between  the  town  of  Harwich  towards  the 
south  on  the  coast,  and  the  town  of  Ipswich  inland  to  the  north.  The 
river  G,  falls  into  the  Orwell  at  its  northernmost  extremity  at  or  near 
Stoke  Bridge,  The  flow  of  the  tide  reaches  a  point  upwards  of  a  mile 
beyond  Stoke  Bridge,  The  dbannel  of  the  OrweU  is  always  covered  at 
low  water.  Evidence  of  perambulations,  consisting  of  entries  in  a  book 
produced  &om  the  chest  of  the  respondent  parish,  of  the  earlier  of  which 
the  handwriting  could  not  be  identified,  the  later  of  which  were  in  the 
hiodwnting  of  deceased  vestry  clerks,  tended  to  shew  that  the  Orwell 
below  high  water  mark  was  extraparochial.  On  ihe  other  hand  evidence 
was  given  that  between  1797  and  1811  tracts  of  land  were  reclaimed 
from  the  bed  of  the  Orwell  on  the  side  of  the  respondent  and  other 
parishes,  and  that  in  those  cases  persons  who  reclaimed  them  were  rated 
to  the  poor  rate  without  opposition. 

(1.)  QiMPTtf,  wrhether  the  site  of  the  wet  dock  was  an  estuaiy  or  arm 
of  the  sea? 

(2.)  Held,  that  the  wet  dock  was  parochial;  and 

(3.)  That  the  Commissioners  were  rateable  for  the  revenue  derived 
from  the  duties  paid  by  vessels  which  navigated  the  river  above 
LevingUm  Creek,  though  they  did  not  actuaUv  enter  the  dock ;  but 

(4.)  That  they  were  not  rateable  in  respect  of  the  coal  duties,  as  they 
were  not  attached  to  or  connected  with  the  occupation  of  the  docks. 

(5.)  Qftare,  whether  the  earb'er  entries  in  the  parish  book  were 
admissible  in  evidence  ? 


1866. 

Ipswich 
Dock  Com- 
missioners 

V. 

Overseers  of 
St.  Pstbr, 
Ipswich. 


n^HE  appeUants  are  a  Corporation  created  by  sect  19 

of  The  Ipswich  Dock  Act,  1852,  15  Vict.  c.  cxvi., 

"  An  Act  to  consolidate  and  amend  the  Acts  relating 
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1866.  to  the  Ipswich  Dock,  to  allow  certain  drawback^  and 

Ipswich  '°'  Other  purposes." 

^ul^S"^"        By  a  rate  made  in  November,  1868,  for  the  rehef  of 

^^  ^'  the  poor  in  the  respondent  parish,  the  appellants  were 

St.  Pstxb,    assessed  as  owners  and  occupiers  of  '*  part  of  Wet  Dock/* 
Ipswich,  .  *  . 

estimated  extent  24  a.  Ir.  81  p.»  at  the  gross  estioaated 

rental  of  2159/.  and  the  rateable  value  of  1468/. 

Against  this  rate  the  appellants  appealed  to  the 
Quarter  Sessions  for  the  borough  of  Tpswich,  and  the 
parties  agreed  that  the  Quarter  Sessions  should  alter, 
amend,  or  confirm  the  rate  in  accordance  with  the 
decision  of  this  Court,  which  was  to  be  at  liberty  to 
draw  any  inferences  of  £Eu;t  on  the  questions  raised  by 
the  following  case. 

The  wet  dock  was  constructed  in  the  years  1837-8-9 
and  1840  under  the  provisions  of  the  first  Dock  Act, 
7  fF.  4t  k  1  Vict  c.  Ixxiv.,  and  has  been  maintained 
under  the  provisions  of  that  and  subsequent  Acts  of 
Parliament  from  that  time, 

The  wet  dock,  excluding  a  portion  of  the  entrance 
lock  as  to  which  no  question  was  raised,  had  not  nor  had 
the  land  upon  which  it  was  constructed  been  ever  before 
rated  to  the  relief  of  the  poor.  It  consists  of  a  portion 
of  the  ooze  and  tidal  channel  of  the  Orwell  about  twelve 
miles  in  length,  lying  in  a  north  westerly  direction  between 
the  town  of  Harwich  towards  the  south  on  the  coast 
and  the  town  of  Ipswich  inland  to  the  north,  forming 
f»  the  appellants  contended,  but  the  respondents  denied, 
an  estuary  of  the  sea.  The  river  Gipping  falls  into  the 
OrweU  at  its  northernmost  extremity  at  or  near  Stoks 
Bridge.  The  flow  of  the  tide  reaches  a  point  upwards 
of  a  mile  beyond  Stoke  Bridge.  The  channel  of  U^e 
Orwell  is  always  covered  at  low  watey. 
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The  Orwell  in  its  natural  state  and  before  the  passing 
of  the  Act  of  Parliament  next  referred  to  and  before 
any  of  the  works  were  commenced  was  extremely  diffi- 
cult of  navigation  owing  to  the  enclosure  at  different 
times  bj  the  proprietors  of  adjoining  lands  of  portions 
of  the  ooze  or  bed  of  the  river.  The  silting  up  hj 
natural  causes  of  the  only  navigable  channel  was  greatly 
accelerated,  so  much  so  that  vessels  drawing  eight  feet 
of  water  when  at  Dawnham  Reach,  a  distance  of  three 
miles  below  Ipswich^  were  necessarily  lightened  to  enable 
them  to  approach  the  quays  where  the  depth  of  water 
vas  at  ordinary  tides  about  five  feet  The  soil  of  the 
bed  of  the  Ortoell,  excepting  those  portions  to  which 
the  Acts  after  referred  to  apply,  is  vested  in  the  Cor- 
poration of  Ipswich. 

In  1805  Stat  46  G,  8.  c.  ci.,  entitled  <'  An  Act  for 
improving  and  rendering  more  commodious  the  port  of 
Ipnoich,  in  the  county  of  Suffolk,"  after  called  the  River 
Act,  was  passed.  The  preamble  refers  to  the  great 
antiquity  of  the  port  of  the  town  of  Ipswich  and  its  capa- 
bility of  being  rendered  more  commodious  for  carrying 
on  trade  both  foreign  and  coastwise  by  deepening, 
widening,  cleansing,  altering  and  improving  part  of  the 
river  Orwell,  within  the  town  and  borough,  and  appoints 
Commissioners  for  putting  the  Act  into  execution. 

By  sect  5  the  Commissioners  were  empowered  to 
make  bye  laws  for  the  stationing,  &c.,  of  vessels  coming 
into  or  lying  in  the  river  or  port,  and  for  preventing 
nuisances  or  encroachments  within  the  liberties  of  the 
river  or  port. 

By  sect.  14  it  was  enacted  that  there  should  be  paid 
to  the  Commissioners  by  the  owners  and  masters  of 
vessels  belonging  to  or  coming  to  the  port  between  Stoke 
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Bridge  and  Lemngton  Creek,  a  distance  of  about  eigbt 
mUes,  and  by  the  owners  of  all  goods^  wares,  merchan- 
dise, and  commodities  exported  from  or  imported  into 
the  port  of  Ipswich  within  the  said  limits,  and  for  all  ships 
and  vessels  coming  into  the  river  within  the  said  limits, 
except  wherries  or  passage  boats  belonging  to  the  port^ 
the  several  and  respective  rates,  dues,  or  duties  men- 
tioned and  specified  in  the  table  thereunto  annexed. 

By  sect.  20  it  was  enacted  that  the  moneys  raised  by 
the  duties  should  be  applied  by  the  Ck>mmi8sioners 
towards  improving  the  river  in  the  proportion  and 
manner  therein  specified,  and  after  a  certain  event, 
which  had  happened,  the  duties  were  to  cease,  and  in 
lieu  thereof  certain  small  tonnage  rates  on  vessels  were 
to  be  paid. 

By  sect.  38  it  was  enacted  that  all  vessels  coming  into 
the  river  Orwell,  and  navigating  therein  above  Levington 
Creek,  and  the  cargoes  of  which,  or  any  part  thereof, 
should  be  delivered  in  any  part  of  the  river,  or  brooght 
to  the  port  of  Ipswich,  should  be  deemed  to  be  within 
the  river  of  the  port  of  Ipswich  in  such  and  the  same 
manner  as  if  they  came  to  and  used  the  quay  called  the 
Common  Quay,  and  should  be  subject  to  the  rules,  bye 
laws,  and  regulations  to  be  made  by  virtue  of  the  Act. 

The  Commissioners  under  this  Act  constructed  a 
ballast  wharf  on  the  ooze  of  the  river,  built  a  dredging 
engine,  barges,  &c.,  and  by  cutting  new  channels  and 
dredging  at  various  points  between  Ipswich  and  Harwich 
materially  increased  the  depth  of  water  in  the  port  of 
Ipswich. 

In  1798  Stat.  83  G.  8.  c.  92.,  entituled  "An  Act  for 
paving,  lighting,  cleansing,  and  otherwise  improving  the 
town  of  Ipswich,"  &c,  was  passed. 
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The  Commissioners  under  that  statute  having  con- 
tracted a  heavy  debt  in  carrying  out  its  objects^  obtained 
an  amending  Act,  55  G,  8.  c.  xxvi.,  by  which,  after  recit- 
ing tliat  it  was  expedient  that  more  effectual  provision 
should  be  made,  inter  alia,  for  paying  the  interest  of 
that  debt,  the  paving  CommiBsioners  were  empowered 
bf  sect.  6,  in  addition  to  levying  rates  on  houses  and 
land,  to  levy  on  and  after  the  24th  June,  1816,  additional 
duties  of  \$.  per  chaldron  or  M,  per  ton  on  all  coals, 
coke  and  cinders  which  should  be  imported  or  brought 
into,  landed  or  delivered  within  the  river  Orwell  or 
town  o(  Ipswich  or  the  harbour  thereof. 

The  paving  Commissioners,  however,  got  fturther 
into  debt,  and  in  1837  obtained  stat  7  W.  4  b 
1  Viet,  c,  Ixxiii.,  which,  aflier  reciting  that  they  had 
incurred  debts  to  the  amount  of  16,000/.  and  up- 
wards, and  that  a  Bill  was  then  before  Parliament  to 
amend  the  River  Act,  45  G.  8.  c.  cci.,  repealed  previous 
Acts  and  re-enacted,  with  certain  alterations,  the  pro- 
tons as  to  paving,  lighting,  &&,  therein  contained,  but 
omitting  the  sections  contained  in  those  Acts  by  which 
thej  were  empowered  to  levy  the  coal,  coke  and  cinder 
ntes.  This  omission  was  in  pursuance  of  an  arrangement 
aanctioned  by  the  inhabitants  of  the  town  by  which  the 
river  Commissioners,  in  consideration  of  the  paving 
Commissioners  giving  up  such  duties  and  rates,  took 
upon  themselves  the  debts  of  the  latter  body. 

The  river  Commissioners  obtained  the  first  Dock  Act, 
7  Jr.  4  &  1  Viet.  c.  kxiv.,  80th  June,  1887. 

The  preamble,  after  referring  to  the  River  Act  and  what 
^  been  done  under  it,  states  **  Whereas,  since  the  pass- 
iiigof  the  said  recited  Act  the  trade  and  shipping  of  the 
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1866.       port  of  Ipswich  have  greatly  increased,  and  it  would 
Ipswioh      tend  much  to  the  advantage,  not  only  of  the  said 
missioners     P^^^  ^^^  o{  the  neighbourhood  thereof  but  of  that 
Overseers  of    P^^  ^^  ^^^  kingdom  in  which  it  is  situate,  and  it  is 
^Iw^"'    highly  expedient  for  the  security  and  improvement  of 
the  public  revenue  and  for  the  benefit  of  oommeroe^ 
that  a  convenient  wet  dock  and  basin,  with  all  neces- 
sary quays,  &c.  should  be  made  and  constructed,  &c. ; 
and  that  for  the  carrying  into  effect  the  said  purposes  the 
said  recited  Act  should  be  amended,  and  that  the  powers 
and  provisions   therein  contained  should  be  enlaiged 
and  vested  in  the  Commissioners,  hereby  appointed*^' 

Sect.  1  repeals  the  Biver  Act ;  and  sect.  3  appoints 
the  mayor,  aldermen,  and  councillors  of  Ipswich  and 
seventy-two  other  persons  therein  named,  the  then 
river  Commissioners,  Commissioners  for  the  purpose  of 
carrying  the  Act  into  execution,  by  the  name  and  style 
of  ^'  The  Ipswich  Dock  Commissioners.'* 

By  sect.  17,  the  provisions  of  which  are  re-enacted  and 
continued  by  The  Ipswich  Dock  Act,  1852,  the  Commis- 
sioners were  empowered  to  make  and  maintain  upon 
part  of  the  river  Orwell  and  harbour  of  Ipswich,  asweU 
as  the  lands  which  should  be  purchased  by  or  vested  in 
them,  under  the  authority  of  the  Act,  a  navigable  dock 
or  basin,  with  an  entrance  lock  or  locks,  embankments, 
cuts,  with  entrances,  into  and  from  the  same,  and  also  a 
new  out,  channel,  or  river  with  roadways  on  each  side 
thereof,  and  into  and  through  tiie  said  cut  or  channel, 
to  turn  and  divert  the  waters  of  the  river  dipping  and 
the  flow  of  the  tide  of  the  river  OrweU,  and  to  construct 
quays,  wharfe  and  other  works  necessary  or  proper 
for  carrying  into  effect  the  purposes  of  the  Act,  and 
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also  to  ImOd  a  qtiay  80  feet  wide  for  the  trade  and        1366. 
burincss  of  the  town  and  port  along  the  north  and  east      ipswich 

rides  of  the  dock,  to  project  into  the  then  channel  of  '^\^^' 

the  river  in  front  of  the  then  line  of  quays,  the  quay  r^     ^'      ^ 

^     "^  ^     ^      Oyerseen  of 

wall  to  be  the  property  of  the  owners  of  the  quays  in    St.  Petkr, 
fiont  of  which  the  same  should  be  built,  and  to  be 
kept  in  repair  by  them. 

These  works  were  duly  executed  by  the  Commis- 
Qoners. 

Sect.  39  vests  the  wharfis,  quays,  lands,  and  all  erec- 
tions, cuts,  locks,  sluices,  and  other  things  purchased, 
acquired,  or  made  under  the  River  Act,  all  lands,  &c., 
to  be  purchased  under  the  Act,  aU  buildings  to 
be  erected  thereon,  '<  and  so  much  of  the  channel  and 
oose  or  mud  of  the  river  Orwell  as  will  be  enclosed 
within  the  area  of  the  said  intended  dock,''  and  all 
cats,  &C.,  to  be  made  by  virtue  or  in  pursuance  of  this 
Act,  and  all  the  personal  property  vested  in  the  Com-^ 
misrioners  under  the  River  Act  in  the  dock  Commis- 
rioners  appointed  by  virtue  of  the  Act  and  their  suc- 
cessors. 

Sect.  46  imposes  the  rates,  dues,  and  duties  specified 
in  a  Schedule  to  the  Act  on  all  vessels  coming  into  the 
river  between  Stoke  Bridge  and  Lemngton  Creeh^  in 
effect  re-enacting  the  14th  section  of  the  River  Act, 
and  the  same  rates  are  imposed  by  section  40  of  The 
Iptwich  Dock  Act,  1862. 

Sect  48  declares  it  to  be  the  true  intent  and  meaning 
of  the  Act,  that  for  one  arrival  together  with  one  depar- 
ture of  each  vessel  at  and  from  the  port  of  Ipswich 
only  one  tonnage  rate  for  the  dock  shall  be  due  and 
payable  for  each  vessel,  &c. 
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Sect.  50,  which  is  in  effect  re-enacted  by  sect  43  of 
The  Ipswich  Dock  Act,  1852,  but  to  which  there  was  no 
corresponding  provision  in  the  River  Act,  provides  that 
all  vessels  remaining  in  the  dock  for  upwards  of  two 
months,  shall  pay  an  additional  rate  or  duty  per  ton  per 
month. 

Sect.  52  contains  regulations  for  the  payment  of  the 
duties,  referring  to  them  as  dockage  rates. 

Sect  68,  which  is  in  effect  re-enacted  by  section  42 
of  The  Ipswich  Dock  Act,  1862,  enacts  that  vessels 
navigating  the  river  above  Lexington  Creek  shall  be 
deemed  to  be  within  the  river  of  the  port,  in  such  and 
the  same  manner  as  if  they  had  come  into  the  dock. 

Sect.  60,  which  is  recited  and  in  effect  re-enacted 
with  certain  additions  by  section  62  of  The  Iptwich 
Dock  Act,  1862,  and  which  is  in  effect  a  re-enactment 
of  sect  6  of  stat  56  G.  8.  e.  xxvi.,  gives  the 
Commissioners  a  duty  of  one  shilling  for  every  ton 
of  coals,  coke,  and  cinders  which  shall  be  imported 
or  landed  within  the  river  Orwell  or  town  of  Ipswich, 
or  the  harbour  thereof  or  otherwise  brought  or 
delivered  within  the  limits  of  the  Act,  in  addition  to  all 
other  duties  payable  in  respect  thereof  by  any  law  or 
statute  whatsoever. 

Sect.  68  directed  the  appropriation  of  the  monies 
authorized  to  be  collected  to  the  purposes  of  that  and 
the  previous  Acts  exclusively. 

The  Commissioners,  finding  their  means  insufficient 
to  complete  their  works,  obtained  in  1841  stat.  4  ft  5 
Vict  c.  lii.,  the  second  Dock  Act,  empowering  them  to 
raise  in  addition  to  the  sum  of  70,000/.  authorised  to 
be  raised  by  stat.  7  ff.  4  &  1  Vict  c.  Ixxiv.,  a  further 
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Bom  of  20,000^  on  the  credit  of  the  rates  and  duties  1866. 

created  by  the  last  mentioned  Act  to  be  applied  in  j^^^^^^ 

completing  and  improving  the  dock  and  works  antho-  l><>ck  Com- 

need  by  that  Act  to  be  made.  ▼• 

•m .  *      .        ««  .  1  .        Overseers  of 

This  20,000/.  was  also  found  to  be  msufficient,  and  m  8t.  Pstbs, 
1843  the  Commissioners  obtained  stat.  6  &  7  Vict.  c.  zx., 
the  third  Dock  Act,  empowering  them  to  impose  an 
additional  duty  of  6d.  per  ton  on  all  coals,  coke,  and  cin- 
ders imported  within  the  river  Orwell  or  town  of  Ipswich^ 
or  otherwise  brought  or  delivered  within  the  limits  of 
Stat  7  fP.  4  &  1  Vict.  c.  Ixxiv.  to  be  applied  in  the 
same  manner  as  the  duties  granted  by  that  Act. 

Under  stat.  6  &  7  Vict  c.  xx.,  the  Commissioners 
ndaed  the  sum  of  18,500/.,  which,  together  with  the 
sums  of  70,000/.  and  20,000/.  amount  to  108,600/., 
the  whole  of  which  had  been  duly  expended  in  pur- 
Biumce  of  the  requirements  of  the  several  statutes  in 
the  construction  of  the  dock,  and  in  improvements  in 
the  river,  and  which  now  constitute  the  existing  debt. 

The  Commissioners  under  this  Act,  whenever  they 
had  any  surplus  income,  expended  it  in  completing  and 
mamtaining  the  dock  and  channel,  deepening  and 
catting  new  channels,  dredging  and  otherwise  improving 
the  navigation  of  the  river  in  accordance  with  the  re- 
quirements of  the  Act 

The  Iptwich  Dock  Act,  1862,  16  &  16  Vict  c.  cxvi., 
under  which  the  appellants  now  act,  by  sect.  8  repeals 
the  previous  Dock  Act  with  the  exception  of  certain 
provisions  expressly  retained,  by  sect.  2  incorporates 
certain  provisions  of  The  Harbours,  Docks,  and  Piers 
Qauaes  Act,  1847, 10  &  11  Vict.  c.  27.,  by  sect  31  incor- 
porates The  Ijands  Clauses  Consolidation  Act,   1845, 
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18GG.       8  &  9  Vict.  c.  18.,  and  by  sect  4  vests  the  dock,  and  all 

Ipswich      cuts,  quays,  wharfs,  houses,  warehouses,  roadways,  em- 

missioneps'     bankments,  locks,  sluices,  sewers,  drains,  and  other  works 

Overseers  of    *^^  buildings,  tenements,  rights,  privileges,  exemptions, 

^iPMnc^     easements,    hereditaments,    and  real  estate,    and  all 

stocks,  funds,  &c.,   and  personal  estate  belonging  to 

the  Commissioners  under   the  repealed  Acts,  in  the 

Commissioners  incorporated  under  this  Act. 

Sect.  32  re-enacts  the  17th  and  subsequent  sections 
of  the  first  Dock  Act,  7  fF.  4  &  1  Vict.  c.  lixiv., 
empowering  the  Commissioners  under  that  Act  to 
construct  the  wet  dock  as  therein  described,  and 
after  reciting  that  the  Commissioners  had  executed 
those  works,  and  certain  others  in  connection  there- 
with for  the  convenience  of  business  and  for  the 
health  and  recreation  of  the  inhabitants  of  the  town, 
enacts  that  the  works  shall  be  maintained  and  kept 
in  good  order  and  repair,  of  the  form  and  dimensions 
of  which  the  same  had  been  constructed,  and  that  all 
the  powers  of  that  Act  for  dredging  and  deepening 
the  dock  and  basin  should  continue  in  force. 

By  sect  40,  a  re-enactment  of  sect.  14  of  the  River 
Act,  and  of  sect  45  of  the  first  Dock  Act,  the  Commis- 
sioners are  empowered  to  levy  the  rates  specified  in  the 
Schedule  on  the  persons  and  the  owners  and  masters 
having  command  of  vessels  belonging  to  or  coming  to 
the  port,  between  Stoke  Bridge  and  Levington  Creek,  for 
all  vessels  coming  into  the  river  within  those  limits. 

The  4l8t  section  contains  regulations  for  payment 
of  the  rates  and  duties  which  become  payable  on  the 
arrival  or  departure  of  vessels  "at  and  from  the  port 
of  Ipswich.*' 
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Sect  42.  "  All  vessels  coming  into  the  river  OrweU,  jgee, 

and  navigating  therein  above  Levington  Creek,  and  the  ipgwicH 

cargoes  of  which  or  any  part  thereof  shall  be  delivered  ^.^^°™" 

in  any  part  of  the  said  river,  or  brought  to  the  port  of  ^-^^  ^ 

//wwiicA,  shall  be  deemed  to  be  within  the  river  of  the     St.  Psteb, 

Ipswich. 
port  of  Ipgwich,  in  such  and  the  same  manner  as  if  they 

came  into  the  dock,  and  shall  be  subject  and  are  hereby 
declared  to  be  liable  to  the  rates  or  duties  hereby 
granted,  and  to  such  rules,  byelaws,  and  regulations  of 
the  Commissioners  as  shall  be  in  force  immediately  after 
the  passing  of  this  Act,  or  shall  be  hereafter  made  under 
the  provisbns  thereo£'' 

By  sect  43  every  vessel  going  into  the  dock  may  be 
and  remain  there  for  the  space  of  two  months,  to  be 
computed  firom  the  time  of  going  into  the  dock,  on  pay- 
ing the  rates  or  duties  specified  in  the  Schedule;  and  if 
such  vessel  shall  remain  in  the  dock  more  than  two 
months  there  shall  be  paid  and  payable  to  the  Commis- 
sionerB,  or  their  collectors  or  deputies,  in  addition  to 
the  rates  or  duties  aforesaid,  by  the  master,  owner,  or 
consignee  of  such  vessel,  according  to  the  tonnage 
burden  thereof,  for  every  month  which  such  vessel  shall 
remain  in  the  dock,  the  rate  or  duty  of  one  penny  per 
ton  per  month. 

Sect.  52  recites  the  duties  on  coals,  coke,  and  cinders, 
leviable  under  the  Dock  Acts,  the  sums  the  Commissioners 
were  authorized  to  borrow  on  the  credit  of  those  duties, 
and  that  the  same  powers  of  levying  those  duties  were 
intended  to  be  reserved  to  the  Commissioners  notwith- 
standing the  repeal  of  those  Acts;  and  enacts  that 
from  and  immediately  after  the  passing  of  the  Act  there 
shall  be  paid  to  the  Commissioners  the  duty  or  sum  of 
VOL.  VII.  Y  B.  &  s. 
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1866.  one  shilling,  and  also  the  further  duty  or  sum  of  sixpence 

Ipswioh  ^^'  every  ton  weight  of  coals,  coke,  and  cinders,  and  so 

^MiraoM  ^^  proportion  for  any  less  quantity  which  shall  or  may 

^     ^-      ,  be  imported  or  landed  within  the  river  OrweU  or  toim 

Orereeere  of  *^ 

St.  Petbb,     of  Ipswich,  or  the  harbour  thereof,  or  otherwise  brought 
Ipswich.  « 

or  delivered  within  the  limits  of  the  Act,  such  rates  or 

duties  to  be  paid  in  addition  to  all  other  duties  and 

impositions  payable  or  to  become  payable  in  respect 

thereof  by  any  law  or  statute  whatsoever. 

Sect.  64  directed  the  application  of  all  moneys  then  in 
the  hands  of  the  Commissioners  or  due  to  them  at  the 
time  of  the  passing  of  the  Act,  together  with  all  moneys 
which  should  be  borrowed  under  its  provisions  upon  the 
credit  of  the  rates  and  duties  thereby  authorized  to 
be  taken,  and  all  other  moneys  to  be  collected  and 
received  by  them  under  its  authority. 

The  appellants  duly  levied  and  collected  the  tonnage 
rates  and  coal  duties  authorized  to  be  levied  and  col- 
lected by  them  under  the  Acts  of  Parliament  before 
referred  to  in  the  manner  most  conducive  to  the  main- 
tenance and  encouragement  of  the  trade  of  the  port, 
and  according  to  the  rates  by  which  the  largest  amount 
of  revenue  could  be  collected,  and  duly  applied  that 
revenue  to  the  objects  and  purposes  and  according  to 
the  provisions  of  the  Acts,  and  did  not  receive  or  ap- 
propriate to  themselves  any  benefit,  pecuniary  or  other- 
wise, out  of  the  proceeds  of  any  such  rates  or  duties, 
and  managed  and  conducted  the  necessary  business 
connected  with  the  port,  harbour  and  dock  without  any 
remuneration  or  aUowance  for  expenses  as  directors  or 
otherwise  of  such  port,  harbour,  or  dock. 

There  was  still  due  and  owing  the  sum  of  18,500/. 
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borrowed  on  the  credit  of  the  additional  duty  of  sixpence        1866. 

per  ton  on  coals,  coke,  and  cinders  authorized  to  be  levied      ipswich 

by  the  hmt  mentioned  Act  ^^^^^ 

In  order  to  maintain,  and  if  practicable  extend,  the  q^^^^^'^^  ^f 

trade  of  the  port  of  Ipswich,  to  give  facilities  for  the  use     St.  Pbteb, 

xfswicb« 
of  the  harbour,  and  to  enable  vessels  to  reach  the  docks, 

it  bad  hitherto  been  found  necessary  to  expend  consider- 
able sums  in  each  year  in  dredging,  cleansing,  widening 
and  improving  the  cats  in  the  river.  Since  The  Ipswich 
Dock  Act,  1852,  came  into  operation,  the  surplus 
revenue,  after  paying  the  costs,  charges  and  expenses  of 
and  attending  the  passing  of  the  Act  and  incidental 
thereto,  and  after  paying  the  interest  on  the  money 
borrowed,  which  had  never  amounted  to  80001.,  had 
always  been  required  for  maintaining  the  dock  and  fbr 
the  necessary  works  in  the  river,  and  was  always  so 
applied  by  the  appellants. 

Before  the  construction  of  the  dock  and  works  the 
maritime  commerce  of  Ipswich  was  conducted  in  that 
part  of  the  river  Onr^// which  now  forms  the  wet  dock ; 
the  water  at  high  tide  extended  to  the  quays  and  banks 
on  each  side  of  the  river,  but  at  low  tide  receded  to  a 
narrow  channel  on  the  north  side,  leaving  the  ooze  on 
the  aouth  uncovered. 

Portions  of  land  above  high  water  mark  on  both  sides 
the  river,  were  admitted  by  the  appellants  to  be  in  the 
respondent  parish.  The  promoters  of  the  first  Ipswich 
Bode  Bill  proposed  to  convert  this  space  into  a  wet  dock, 
and  accordingly  took  the  powers  conferred  in  sect  17  of 
that  Act  The  Act  having  passed,  the  Commissioners  pro- 
ceeded to  carry  out  their  plans  in  the  following  manner, 
viz. :  They  purchased  a  large  quantity  of  land  in  the 
respondent  parish  and  in  the  parish  of  St.  Mary,  Stoke. 

Y  2 


22*  [trinity  term.]  . 

1866.        They  then  excavated  a  large  cut  or  channel  through 

Ipswioh  •     that  land  intersecting  the  river  Orwell  above  and  below 
Dock  Com-        -  '  n    ■%         '  1  11  11 

missionera  that  portiou  of  the  nver  to  be  enclosed  as  a  dock. 
Oreneen  of  Having  thus  provided  a  new  channel  for  the  receptioQ 
Inmo^  and  diversion  of  the  river  waters,  they  constructed 
banks  and  quays  at  points  in  the  Ortoell,  which  they 
proposed  enclosing ;  and  finaUy,  making  an  entrance  lock 
fix>m  the  new  channel  into  that  enclosure,  completed 
the  wet  dock  and  its  approaches  as  they  now  subsist. 

The  only  access  to  the  wet  dock  is  through  the  new 
cut  and  lock  in  the  respondent  parish.  The  quantity  of 
land  claimed  by  the  respondent  parish  in  the  wet  dock 
and  lock  is  24  a.  1  r.  31  p.  And  the  only  question  now 
before  the  Court  is  as  to  the  rateability  of  the  24  a. 
1  h  81  p. 

For  several  centuries  past  the  parish  of  SL  Peter  has 
comprehended  certain  lands  on  both  sides  of  the  river. 

A  piece  of  land  called  Cordingley,  on  the  north  east 
corner  of  that  portion  of  the  parish  of  St  Peter  which 
is  on  the  southern  side  of  the  river  Orwell,  was  reclaimed 
from  the  ooze  of  the  river  some  time  between  the  years 
1797  and  1811  and  built  upon^  and  has  been  since 
rated  to  the  relief  of  the  poor  of  that  parish. 

A  large  piece  of  land  on  the  St.  Clemenfs  side  of  the 
river,  consisting  of  several  acres,  was  in  like'  manner 
reclaimed  from  the  ooze  of  the  river,  and  improved 
and  built  upon,  and  afterwards  rated  to  the  relief  of  the 
poor  of  that  parish. 

Before  the  first  Dock  Act  was  obtained  the  ordinary 
course  of  perambulation  by  the  parish  officers  and  in- 
habitants of  St  Peter\  as  far  back  as  living  memory 
extends,  commenced  at  a  point  on  the  north  side  of  the 
river,    commonly  called   Alexander's   Key.      Here  the 
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perambulators  crossed  tbe  river  by  a  boat  to  the  opposite 
shore,  where  some  landed  in  the  mud,  and  proceeded  by 
an  embankment  on  the  margin  of  the  river  Orwell,  on 
which  embankment  there  was  no  public  right  of  road, 
to  the  extreme  bound  of  the  parish  at  the  south  east 
comer,  called  ITie  Point,  carefully  comprehending  in 
sQch  perambulation  the  portion  of  land  reclaimed  by 
Cardmffley  after  that  had  been  won  firom  the  river. 
The  rest  of  the  party  went  down  by  the  same  boat 
along  the  stream  of  the  Orwell,  to  the  same  point,  where 
the  whole  party  met  and  continued  their  course  by  land 
along  the  undisputed  boundary  of  the  parish,  till  they 
again  reached  the  bank  of  theriver  a  little  above  the  bridge 
called  Stoke  Bridge.  Here  one  or  more  swam  straight 
across  the  river  to  a  point  on  the  opposite  bank,  while 
others  walked  round  by  the  bridge  to  the  same  point. 
From  this  point  the  perambulating  party  proceeded  along 
the  north  bank  of  the  river  to  the  bound  of  the  parish, 
whence,  after  crossing  several  marshes,  they  reached  the 
rivor  Gipping  a  little  to  the  south  west  of  Handford  MUl, 
where  they  crossed  and  proceeded  along  the  north  bank 
of  the  river  until  they  arrived  at  a  point  where  they 
turned  down  the  Handford  Road  into  Tanner'a  Lane, 
and  again  reached  the  river  Gipping  which  they  crossed 
and  kept  along  the  west  bank  until  they  reached  a  place 
called  The  Hole  in  the  WaU,  where  they  crossed,  and 
then  continued  the  undisputed  bounds  to  the  place 
whence  they  started. 

The  ordinary  course  of  perambulation  by  the  parish 
officers  and  inhabitants  of  the  adjoining  parish  of  St. 
Mary  Key  before  the  first  Dock  Act  was  obtained  was 
from  SL  Mary  Key  Church  to  the  margin  of  the  river 
at  the  left  hand  side  oi  Alexander's  Yard.     From  this 
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1866.  point  a  line  of  private  quays  extended  to  tlie  extreme 

IP8WICH  boundary  of  the  parish  at  the  east  end  on  the  OrweU  side 

^^ion^'  of  the  parish,  which  quays  were  railed  and  fenced  off 

OveMc      f  ^^^  ^^^  other  80  as  to  make  it  impossible  or  dangerous 

St.  Pbtbb,  to  walk  along  the  top  of  the  quays  on  the  margin  of  the 

IpflWIOH.  " 

river.  Some  of  the  perambulators  went  down  by  boat 
on  the  OrweU  from  one  extreme  point  to  the  other, 
alongside  the  quay  but  necessarily  outside  the  vessels 
moored  to  the  quays,  so  that  the  perambulation  might 
comprehend  all  the  quay  property  which  was  rated  to 
the  relief  of  the  poor.  The  others  proceeded  by  the 
public  streets  to  the  same  point  at  the  east  end^  where 
they  met  the  party  landing  from  the  boat,  and  aU  pro* 
ceeded  together  to  perambulate  the  inland  boundary  of 
the  parish. 

In  the  parish  of  St.  Clement,  which  extended  about 
two  milps  and  a  half  on  the  Orwell  side,  the  ordinaiy 
course  of  perambulation  was  for  one  portion  of  the  per- 
ambulators to  proceed  from  the  extreme  point  on  the 
east  to  the  extreme  point  on  the  west  by  boat  along  the 
river,  necessarily  in  the  middle  of  the  diannel  when  the 
tide  was  out;  another  proceeded  by  land  on  the  margin 
of-  the  river.  When  these  came  within  a  few  hundred 
yards  of  the  point  at  the  extreme  west  several  warehouses 
projected  towards  the  river  so  as  to  leave  no  proper 
footing  between  such  warehouses  and  the  river.  A  few 
of  the  more  active  of  the  party  contrived,  with  difficulty, 
to  crawl  or  scramble  between  these  warehouses  and  the 
river  for  the  avowed  purpose  of  going  the  whole  river 
boundary,  comprehending  in  such  boundary  the  land 
reclaimed  from  the  river,  while  the  residue  took  the 
ordinary  roads  on  the  land  side  of  these  obstacles. 

After  the  first  Dock  Act  was  obtained,  and  more  par- 
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ticularly  after  the  formation  of  the  docka^  the  ofScers        1866. 
and  parishioners  of  all  the  three  parishes^  in  perambu-      ipswicb 
lating  their  respective  boundaries  on  the  Orwell  side,      miggiouSs 
carefully  pursued,  as  accurately  as  they  could  trace  it,     OTcrseera  of 
the  line  of  the  centre  of  the  old  channel  of  the  river.  ^7-  ^'"■»« 

The  appellants  tendered  in  evidence  entries  in  a  book 
produced  from  the  chest  of  St.  Peter^s  parish  purporting 
to  contain  accounts  of  the  disbursements  of  the  church- 
irardens  of  SL  Peter^s  parish,  some  of  which  purported  to 
ha?e  been  signed  as  passed  by  the  outgoing  and  incoming 
churchwardens,  a  few  by  the  minister  and  others  assem- 
bled in  vestry;  also  copies  of  church  rates  and  rates  for 
the  maintenance  of  the  minister  under  the  powers  of  a 
local  Act,  and  of  the  distribution  of  various  charitable 
donations,  and  occasional  memoranda  about  parochial 
affidrs,  such  as  resolutions  at  parish  meetings  to  try 
questions  arising  out  of  the  removal  of  paupers,  purport- 
ing to  be  signed  by  the  churchwardens  and  overseers. 
The  dates  in  the  book  ran  from  1748  to  1860,  but  after 
the  year  1756  the  entries  consisted  chiefly  of  accounts,  of 
which  some  purported  to  have  been  signed  and  some  were 
not  signed.  The  entries  and  signatures  where  they 
occurred  appear  to  have  been  genuine,  and  made  at  the 
time  when  tiiey  are  respectively  dated.  The  book  bore 
no  title  inside  or  out,  but  was  referred  to  in  a  later  paro- 
dual  book  as  a  book  for  churchwardens'  accounts. 

In  this  book  appeared  at  the  proper  places,  according 
to  their  respective  dates,  certain  unsigned  entries,  copies 
of  which  were  set  out  in  an  appendix  to  the  case.  In 
1771,  among  the  directions  for  perambulating  the 
bounds  of  the  parish,  was  the  following,  "  From  Mr. 
Fowkr^s  great  gate  in  the  street  go  through  his  yard  to 
the  salt  river,  which  cross  passing  along  the  bank  of  the 
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1866.  •aid   river:''  in   1781  and  1797   there  waa  a  similar 

jjf^^icR  entry:   in  1811  the  direction  waa  to  paaa  *' along  the 

Dock  Com-  border  of  the  same  until  kc    (taking  in  a  new  piece  of 


miflsioners 


▼•  ground  belonging  to  Mr.  Robert  Fulcher^   which  lays 

St.  Petxb,  between  the  channel  and  bank  of  the  said  river)^  proceed 
along  the  same  border."  In  1828,  the  entry  was  the 
same,  calling  it  ''  a  new  piece  of  ground  belonging  to 
Mr.  William  CordingleyP  In  each  of  these  years  the 
direction  where  the  river  Gipping  formed  the  boundary 
of  the  parish  was  *'  proceed  to  Handford  Mitt^  be.,  pass- 
ing along  the  bank  of  the  river  leading  to  Handford 
Bridge,  Sec,  so  as  to  comprehend  one-half  of  the  said 
river.'* 

The  handwriting  of  the  earlier  entries  of  1 771, 1781 
and  1797  could  not  be  identified.  The  entry  of  1811 
was  in  the  handwriting  of  William  Angell,  since  deceased, 
who  appeared  by  other  entries  to  have  been  acting  at 
that  time  as  vestry  clerk.  As  to  the  entry  of  1823 
the  heading  and  latter  half  of  the  description  was  in  the 
handwriting  of  James  Haill,  since  deceased,  who  was 
then  the  vestry  clerk,  and  the  residue  of  the  entry  was 
in  the  handwriting  of  one  Bruce,  since  deceased,  who 
was  at  that  time  a  clerk  of  James  Haiti. 

These  entries  were  objected  to  by  the  respondents' 
Counsel  as  inadmissible  in  evidence. 

The  appellants  contended :  First  That  they  had  no 
such  beneficial  occupation  as  to  render  them  liable  to 
be  rated  to  the  relief  of  the  poor. 

Secondly.  That  the  whole  of  their  revenue  accruing 
under  the  Acts  of  Parliament  referred  to  was  specifically 
appropriated,  to  the  exclusion  of  any  liability  to  be  rated 
to  the  relief  of  the  poor. 
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Thirdly.  That  if  rateable  at  all  they  were  not  rateable 
in  the  respondent  parish. 

Fourthly.  That  if  rateable  at  all  such  part  only  of 
the  revenue  was  rateable  as  was  derived  from  vessels  which 
remained  for  upwards  of  two  months  in  the  dock.  That 
part  amounted  to  10/.  a  year. 

Fifthly.  That  if  the  tonnage  duties  were  rateable  at 
all  such  part  only  was  rateable  as  was  derived  from  the 
tonnage  duties  paid  by  vessels  which  actually  entered 
the  dock. 
BeTenne  fiom  tonnage  duties  for  one 

yew  ...  .     JE2000    0    0 

20  per  cent,  on  an  ayerage  of  the 
toniuige  of  yessels  ooming  within 
the  limite  of  the  port  nerer  enter 


the  dock 


400    0    0 


QroBB  Revenne 
Sixthly.  If  the  revenue  derived  from  coal 
duties  were  rateable  at  all^  such  part  only  was 
rateable  as  was  derived  from  vessels  which 
actually  entered  the  dock. 
Bereaoe  from  coal  duties  less  draw- 
backs for  one  year  .  5360    0    0 
10  per  cent,  on  an  arerage  of  the  coal 
landed  within  the  limits  of  the  port 
from  Teasels  which  neyer  entered 
the  dock.    The  appellants  claimed 
not  to  be  rateable 


£1600    0    0 


536    0    0        4824    0    0 


^06400    0    0 
In  order  to  ascertain  the  net  rateable  value,  if  any, 

the  parties  agreed  to  certain  disbursements  on  an  average 

of  the  three  years  1861,  1862  and  1863. 
The  appellants  also  claimed  various  deductions,  which 

raised  questions,  if  any,  of  fact  for  the  Sessions,  and 
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further  contended  that  no  part  of  the  rateable  revenae 
was  earned  by  their  occupation  of  the  wet  dock  in  the 
respondent  parish^  and  if  any  portion  of  their  rateable 
revenue  was  so  earned  then  the  proportion  of  rateable 
revenue  in  the  respondent  parish  was  that  which  the 
area  of  the  portion  of  the  wet  dock  occupied  by  ihem  ia 
that  parish  bears  to  the  area  of  the  river  of  the  port  of 
Ipswich, 

Area  of  wet  dock  in  respondent  parish^  24  a;  1  r.  81  p. 

Area  of  the  river  of  the  port  of  Ipstrich^  2097  & 

The  questions  for  the  opinion  of  this  Court  were : — 

First  Whether  the  appellants  were  rateable  to  the 
relief  of  the  poor  of  the  respondent  parish  in  respect  of 
the  24  a.  1  r.  81  p.  of  the  wet  dock,  or  in  respect  of  so 
much  thereof  as  was  formerly  above  low  water  mark. 

Secondly.  If  rateable  at  all,  whether  they  were  not 
rateable  for  that  portion  of  their  revenue  only  which 
was  derived 

(1.)  From  vessels  remaining  more  than  two  months 
in  the  dock. 

(2.)  From  the  tonnage  dues  on  vessels  which  actually 
entered  the  dock* 

(3.)  From  the  coal  duties  paid  by  vessels  which 
actually  entered  the  dock. 

Thirdly.  If  rateable  at  all,  whether  they  were  not 
entitled,  in  estimating  the  net  rateable  value  of  their 
revenue,  to  deduct  the  per  centages  claimed  on  the 
capital  invested  in  the  dock  and  in  the  river. 

Fourthly.  If  rateable  at  all,  whether  they  were  rate- 
able in  respect  of  their  occupation  of  part  of  the  wet 
dock  in  the  respondent  parish,  and,  if  so  rateable,  what 
proportion  of  their  revenue  was  there  rateable. 
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1866, 


FHe    St.Pktk*, 
^  InwioB. 


Manishf  {Cherry  with  him),  for  the  respondents. — 
First    Since  the  decision  of  the  House  of  Lords  in      Ipswioh 
Tht  Meney   Docks  and  Harbour  Board   Trustees  v.     ^i^ew 
Cameron  {a)  it  must  he  taken  that  the  appellants  are    q^q^„  ^ 
liable  to  be  rated  as  occupiers  of  the  wet  dock, 
refened  to  stat  7  FT.  4  &  1  Vict  c.  Izziy.  ss.  46.  58. 
60. 68.] 

Secondly.  The  mid  channel  of  the  river  OrtcM  is  the 
boondaiy  between  the  parish  of  St  Peter  and  the  parish 
cSSt.  Clement  on  the  opposite  side  of  the  river ;  and  there- 
fore the  area  of  the  wet  dock,  which  is  between  high  and 
low  water  mark,  and  partly  below  low  water  mark,  is  within 
the  parish  of  St.  Peter.  Higher  up  the  river  than  the  wet 
dock  the  parish  of  St.  Peter  comprehends  the  lands  on 
both  sides  of  the  river.  Stat  7  ^.  4  &  I  Vict.  c.  Ixxiv. 
«.  39.  vests  in  the  dock  Ciommissionera  the  wharfr,  quays, 
knds  and  all  erections  thereon,  &c.,  ''  and  so  much  of 
the  channel  and  ooze  or  mud  of  the  river  OrweU  as 
will  be  inclosed  within  the  area  of  the  said  intended 
dock,^  thereby  treating  it  as  part  of  the  channeL 
[Blackburn  J.  Is  this  dock  part  of  the  mud  banks  of 
the  river  or  part  of  the  bottom  of  the  sea?  The 
dividing  line  is  where  the  sea  ends  and  the  river  begins ; 
and  that  is,  I  suppose,  to  be  left  as  a  question  of  &ct  to 
a  jury»  as  some  other  questions  of  difficult  solution.  He 
referred  to  Hale  de  Jure  Maris,  Pars  prima,  cap.  4, 
Bargrave  Law  Tracts,  p.  10.]  In  Acts  of  Parliament 
and  the  ordnance  map  it  is  called  the  river  Orwell;  and 
it  is  a  river  in  the  ordinary  acceptation  of  that  term. 
[Blackburn  J.  I  do  not  feel  that  calling  it  river  or  sea 
has  much  weight.]  The  sea  shore  between  high  and 
(a)  11  K  L.  a  443. 


332  [TRINITY  TERM.] 

1866.  low  water  mark  is  prima  facie  extra-parochial ;  Beg.  v. 
Ipswich  Musson  (a).  But  in  the  case  of  a  tidal  river  the  primS 
nUMi^en  ^^^  presumption  is  that  the  parish  extends  to  the 
Overseers  of  middle  of  the  iiver ;  Mc  Cannon  v.  Sinclair  {b)\  where 
St.  Pbteb,  it  was  held  that  a  pier  leading  from  the  bank  of  the 
Thames  into  the  river  beyond  the  low  water  mark 
was  liable  to  be  rated  to  the  poor  rate.  The  evidence 
to  rebut  the  primS  facie  presumption  would  be  that 
it  had  always  been  treated  as  extra-parochiaL  In 
Reg,  V.  Cunningham  («),  an  indictment  for  feloniously 
cutting  and  wounding  with  intent  to  do  grieyous 
bodily  harm^  it  appeared  that  the  offence  was  com- 
mitted on  board  a  ship  in  the  Penarth  Boads,  in  the 
Brietcl  Channel^  three  quarters  of  a  mile  from  the 
Glamorganshire  coast,  at  a  spot  never  left  dry  by  the 
tide,  but  within  a  quarter  of  a  mile  from  the  land,  which  is 
left  dry  by  the  tide ;  and  it  was  held  that  the  part  of  the 
sea  where  the  vessel  was  at  the  time  when  the  offence 
was  committed  was  within  the  body  of  the  county  of  6r2a- 
morgan  ;  but  nothing  was  decided  as  to  parochiality ;  and 
it  was  unnecessary,  for  in  determining  whether  a  place 
is  in  a  county  the  question  of  parochiality  is  immaterial. 
In  Rex  V.  The  Inhabitants  of  Landulph  {d),  which  was 
an  indictment  for  the  non-repair  of  a  road  which  led 
across  a  small  inlet  or  estuary  of  the  river  Tamar,  not 
far  from  its  mouth,  one  of  the  contentions  being  that  the 
road  was  not  in  the  parish  of  Landulph,  Pattesan  J.  held^ 
"  in  reference  to  the  question  of  boundary,  that  where 


(a)  8E,  fJB.  900. 

(h)2E.fK5S;  S,a28L,J.M,  C.247;  S^ur.  JST/A  1302. 

(c)  BeU  a  a  72.  (d)  1  J\f.  f  Bob.  393. 
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two  parishes  are  separated  by  a  river,  and  there  is  no 
positive  evidence  of  the  boundary  line  between  them,  it 
is  to  be  presumed  to  coincide  with  the  middle  line  of  the 
channd."  That  case  was  not  disputed  in  Lord  v.  The 
Commsnonersfor  tlie  City  of  Sydney  (a),  where  it  was  held 
that  a  grant  made  by  the  Crown  of  land  bounded  by  a 
creek  in  Botany  Bay,  in  New  South  Wales,  passed  the 
•  soil  ad  medium  filum  aquae.  [Blackburn  3.  There  the 
creek  mentioned  in  the  grant  was  an  unnavigable  stream 
of  fresh  water;  nothing  turned  on  the  distinction  between 
an  arm  of  the  sea  and  a  river.]  In  Mc  Cannon  v. 
Sinclair  {b)  salt  and  fresh  water  were  combined  in  the 
tide. 

Thirdly.  In  order  to  rebut  the  presumption  of  paroch- 
iality  the  appellants  relied  on  the  perambulations,  and 
put  in  evidence  a  series  of  documents  produced  from 
the  parish  chest  of  St.  Peters,  which  was  the  proper 
custody ;  but  the  entries  in  the  disbursement  books  were 
not  signed.  The  entries  tended  to  shew  that  before  the 
first  Dock  Act  the  parishioners  of  St,  Peter's,  in  beat- 
ing the  bounds,  kept  dose  along  the  bank.  But  in 
MeCannon  v.  Sinclair  (b)  Lord  Campbell  said,  pp.  65-6, 
"It  may  be  that  the  parish  authorities  of  Rotherhithe  go 
as  near  to  the  boundaries  as  the  land  will  permit,  on 
the  assumption  that  it  is  well  known  that  the  parish 
really  extends  to  the  middle  of  the  river.''  [Blackium 
J.  These  entries  seem  to  be  admissible  as  evidence  of 
reputation ;  but  if  the  respondents  do  not  object  to 
them  it  is  not  necessary  to  decide  as  to  their  admissi- 
bUity.] 
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(a)  12  Moo,  P.  a  a  473. 


{b)  2E.fE.  53. 
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18G6.  Pickering  {A.  K.  SUphenion  with  him),  for  the  appel- 

"^Ip«wich~  lants.— It  is  a  prima  fade  presumption  that  the  soil  of 
i^ionew     *^®  channel  where  the  tide  flows  and  reflows  is  in  the 
Overseers  of    ^rown ;  and  the  onus  is  on  the  respondents  to  prove 
^Imwwh"'     *^^*  ^*  "  parochial     In  Com.  Dig.  Pansh  (B.  2.)  it  is 
said,  "  So,  land  shall  not  be  within  any  parish,  unless 
by  prescription,  or  Act  of  Parliament,'*  citing  Banister 
V.   Wright  (a).     The  channel  of  the  Orwell^  in  which  - 
the  wet  dock  is,  is  an   estuary  or  arm  of  the  sea. 
**  An   arm  of   the  sea    is    said  to  extend    into  the 
land  so  far  as  the  flow  and  reflow  goeth;"   CoBu  an 
SewerSf  p.  66.     The  same  is  aaid  in   Com.  Dig.  Navi- 
gation  (B),    citing    2    BoB.     Ahr.,    p.    169,    L    12. 
Comyra   adding,    "And    every*  arm  of  the    sea,   or 
navigable  river  so  high  as  the  sea  flows  and  reflows, 
belongs  to  the  king,  and  he   has  the  same  property 
therein  as  in  alto  mari/^  citing  the  case  of  The  Royal 
Fishery  of  the  Banne  (A),  2  RoU.  Abr.  Prerogative  le  Boy, 
170,  1.  20.       But  in  Com.  Dig.  Navigation  (A)  it  is 
said,  '*  So,  the  property  of  the  soil  in  all  rivers,  which 
have  the  flux  and  reflux  of  the  sea,  belongs  to  the  king, 
and  not  to  the  lord  of  the  manor  adjoining,  without 
grant   or  prescription,"  citing  Bulstrode  v.   Hall  {c); 
and  this  was  held  to  be  so  in  the  case  of  the  Thames 
as  high  as  Bichmond  Bridge;  Bex  v.  Smith  (d);  where 
Lord  Mansfield  said,  p.  444,  *'that  the  case  did  not 
state,  whether  the  water,  when  the  tide  rises  at  Bichmondy 
is  fresh  or  salt,  but  that  it  rather  took  it  for  granted  that 
it  is  salt,  describing  the  Thames  generally  as  a  navigable 


{a)  Sty.  137.  (6)  Dav.  56. 

(c)  1  Sid,  148,  9.  (rf)  2  Dovgl  441. 
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riyer/*    [Blackburn  J.    I  should  have  taken  for  granted        1866. 

that  the  water  of  the  names  there  was  fresh,  the  tide      Ipswiob 

being  occasioned  by  the  pressure  backwards  of  the  river     miBsionen 

water.]     [He  also  cited  Phear  on  BighU  of  Water,  p.    Oveweem  of 

41  (a).]  In  The  Lord  Advocate  of  Scotland^.  Hamilton  (6)     ^ip.^"*"* 

the  trustees  appointed  under  an  Act  of  Parliament  for 

improving  the  navigation  of  the  river  Cfyde,  &&,  had  in 

former  times  proceeded  upon  the  principle  of  narrowing 

and  deepening  the  channel,  the  consequence  of  which 

operation  was  an  accumulation  of  soil  at  the  sides  of  the 

rifer.    Of  later  years  they  had  become  satisfied  that 

the  proper  course  of  improving  the  navigation  was  not 

to  narrow  but  to  widen  the  channel;  and  in  this  process 

it  became  necessary  to  resume  certain  soil  which  had 

previously  formed  a  part  of  the  alveus  or  bed  of  the 

river.    Thereupon  a  question  arose  with  the  adjacent 

hndowners^  and   an  Act,  8  ft  4   Vict.  e.  cxviii,  was 

obtained,  section  20  of  which  carried  out  a  compromise, 

by  which  the  soil  in  question  was  to  be  valued,  and  the 

landowners  were  to  accept  half  the  estimated  value  in 

M  satisfaction  of  all  their  demands.    This  money  was 

claimed  by  and  decreed  by  the  Court  of  Session  to 

belong  to  the  Crown.     On  appeal,  the  House  of  Lords 

reversed  this  judgment;    but  Lord  SL  Leonards  C. 

said,  p.  49,  ''With  respect  to  the  question  which  has 

been  mooted  as  to  the  right  of  the  Crown  to  the  alveus 

or  bed  of  the  river,  it  really  admits  of  no  dispute. 

Beyond  all  doubt,  the  soil  and  bed  of  a  river  (we  are 

speaking  now  of  navigable  rivers  only)  belong  to  the 

Crown;"  and  Lord  Brougham,  p.  54,    "We  generally 

speak  of  the  soil  of  a  navigable  river  as  being  in  the 

(a)  See  also  HaU  on  the  Sea  Shores,  p.  3.  {h)  1  Macq.  46. 
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Crowiij  not  only  in  Scotland,  but  in  England.^  \Lmk  J. 
By  the  term  ''navigable''  the  learned  Judges  probably 
meant  "tidal.'']  In  The  Attorney  General  v.  Cham- 
bers  {a\  in  which  the  Lord  Chancellor  requested  the 
assistance  of  Alderson  B.  and  Maule  J.,  on  an  information 
against  the  owners  and  occupiers  of  lands  contiguous  to 
the  shore  of  an  arm  of  the  sea^  near  to  the  harbour  of 
LlaneUy,  for  erections  on  the  sea  shore^  it  was  held 
that  the  right  of  the  Crown  to  the  sea  shore  was  limited 
to  the  line  reached  by  the  average  of  the  medium  high 
tides^  between  the  spring  and  the  neap,  in  each  quarter 
of  a  lunar  revolution  during  the  whole  year.  [Black- 
bum  J.  The  decision  in  Mc  Cannon  v.  Sinclair  {b), 
being  in  an  action,  might  have  been  taken  to  a  Court  of 
error.  That  case  establishes  that  the  bed  of  the  river 
Thames  is  parochial  as  low  down  as  Rotherhithe  (c). 
In  Rex  V.  The  Inhabitants  of  Barnes  {d}^  it  was  taken 
for  granted  that  one  half  of  the  bed  of  the  river  was  in 
Barnes,  and  the  other  half  in  Hammersmith;  though 
argued  by  very  eminent  counsel,  it  was  not  suggested 
that  the  bed  of  the  river  was  extra-parochial  (e).  Ac- 
cording to  the  report  of  Mc  Cannon  v.  Sinclair,  in  28  Law 
Joum.  M.  C.  247«  the  decision  there  was  wholly  on  the 
effect  of  the  evidence  from  the  perambulations  in  Rother- 
hithe, and  the  adjoining  parish.     In  Reg.  v.  Musson  (/) 


(fl)  ADeG.  M.^G.  206. 

(A)  2E.^E.5S;2S  L.  J.  3/.  C,  247;  6  Jur.  N.  8.  1302. 

(c)  See  also  Farrestf  appt.,  T%e  Ovtrseers  oj  Greenwich,  respts^  8  E. 
#5.890. 

{d)  \B.^Ad,m. 

{e)  See  staU  5  G,  4.  c,  cxii.  *.  137.  Beg,  t.  Th€  Hammersmiik  Bridge 
C(mpany,  \b  Q.  B.  309. 

(0  8A\#jB.  890. 
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land  on  the  sea  shore  Wtis  lield  to  be  prim^  facie  extra- 
parochial,  though  it  belongs  to  the  adjoining  county ; 
and  for  this  purpose  there  is  no  distinction  between  the 
open  sea  and  an  arm  of  the  sea  or  a  navigable  tidal  river. 
[LutA  Ju  When  portions  of  the  bed  of  the  Orwell  have 
))een  reclaimed  and  buildings  erected  on  them,  the  occu- 
piers have  been  rated  in  respect  of  them.]  If  there  is 
an  insensible  accretion  to  the  land  above  high  water  mark, 
it  belongs  to  the  owner  of  the  adjacent  land^  and  would 
become  parochial :  if,  on  the  other  hand,  there  was  a 
sadden  encroachment  of  the  tidal  waters,  the  land  oveir- 
flowed  would  remain  within  the  area  of  the  parish. 
[BbcJcburn  J.  The  case  means  that  the  land  was 
reclaimed  by  embankment;  this  was  not  insensible 
accretion.  Lush  J.  In  two  of  the  entries  the  per- 
ambulation is  to  be  made  so  as  to  take  in  what  is 
caUed  a  new  piece  of  land.  Land  so  reclaimed  from  the 
sea  would  not  become  part  of  the  parish.]  The 
evidence  of  the  perambulations  is  different  from  that 
in  Mc  Caiman  ▼.  Sinclair  (a).  The  ordinary  course  of 
perambulations  shews  that  no  part^  of  the  wet  dock 
formed  part  of  the  respondent  parish,  and  that  the 
Oncell  below  high  water  mark  is  e&tra-parochial.  The 
docaments  coming  from  the  chest  of  the  respondent 
parish  may  be  referred  to  as  evidence  against  that  * 
parish;  at  aU  events  the  documents  which  are  in 
the  handwriting  of  deceased  vestry  clerks  are  admissible. 
These  entries  shew  that  in  the  years  1771, 1781,  1797, 
1811,  1823,  the  bounds  were  taken  along  the  bank  or 
border  of  the  salt  river;  and  where  it  was  intended  to 
claim  beyond  the  bank,  as  along  a  portion  of  the  river 
Gqfpmg,  the  bounds  were  taken  so  as  to  comprehend 

(a)  2E.^E.  53. 
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]866.  one  half  of  that  river.     The  perambulations  made  after 

Ipswich  t^©  formation  of  the  dock,  and  the  entry  of  the  peram- 

^sBion^'  Ij'ilation  made  in  1847,  after  the  dock  had  been  Qom- 

Overseers  of  ^^'^^^^  ^'^  ^®*  *^®  ^'^^  bounds  of  the  respondent 

St.  Pktbb,    parish. 
Ipswich.       -^ 

The  principle  on  which   the   appellants   have  been 

assessed  is  erroneous.  As  to  the  dock  dues,  the  Com- 
missioners are  rateable  only  on  the  revenue  accroing 
from  vessels  which  actually  enter  and  use  the  dock.  The 
soil  of  the  dock  is  vested  in  the  Commissioners.  The 
soil  lower  down  the  Orwell  is  in  the  Corporation  of 
Ipswich :  the  Commissioners  have  only  an  easement  m 
exercising  their  power  of  widening  and  deepening  the 
channel  as  far  as  Lemngton  Creek. 

The  dues  paid  by  vessels  which  do  not  enter  the  dock, 
but  the  cargoes  of  which  are  delivered  in  any  part  of 
the  river  or  brought  to  the  port,  is  a  naked  toll,  for  which, 
because  not  connected  with  the  occupation  of  the  soil, 
the  Commissioners  are  not  rateable.  These  are  like  the 
town  dues  received  by  the  Corporation  of  Sumntea  for 
landing  goods  on  or^  shipping  goods  from  the  quays  and 
wharfs  on  the  shore  of  the  harbour  of  Swansea,  within 
the  borough,  some  of  those  quays  and  wharfis  being  the 
property  of  a  third  person ;  Lewis^  appt,  The  Oveneen 
of  Swansea^  respts.  (a).  [^Btackbum  J.  In  some  turn- 
pike Acts  there  is  a  clause  making  toll  payable  by 
persons  who  come  in  carriages  or  on  horseback  within 
100  yards  of  the  turnpike  gate ;  and  if  turnpike  gates 
were  rateable  they  would  be  rated  in  respect  of  those 
tolls.  Stat.  16  &  16  Vict.  c.  cxvi.  $.  42.,  enables  the 
Commissioners  to  take  dock  dues  whether  the  ships  enter 
the  dock  or  not ;   they  get  the  dues  by  reason  of  the 

(a)  bK^B,  508. 
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occnpation  of  the  land  by  their  dock ;  if  they  let  the 
dock  a  hypothetical  tenant  would  receive  these  dues.] 
Bat  the  Commissioners  are  not  rateable  in  respect  of 
the  whole-  [Bhckbum  J.  Yes  they  are :  subject  to 
the  deductions  in  The  Parochial  Assessments  Act,  6  &  7 
IF.  4  c.  96.  In  Bex  v.  TIte  Inhabitants  of  Barnes  {a) 
the  proprietors  of  the  Hammersmith  Bridge  were  held 
rateable  for  the  land  occupied  by  them  in  the  parish  of 
Barnes  for  the  purpose  of  facilitating  the  passage  over 
the  ITuanes,  though  the  tolls  were  taken  in  the  parish 
of  Hammersmith.  I  never  heard  that  a  deduction  should* 
be  made  from  the  tolls  payable  by  steamboats  at  a  pier, 
because  they  must  have  consumed  coals  in  reaching  it.] 
The  dues  paid  by  vessels  navigating  above  Levington 
Creek  which  do  not  enter  the  dock  are  paid  for  the 
transit  along  the  channel,  which  has  been  made  navig* 
able  by  the  Commissioners.  Suppose  a  canal  Com«> 
pany  has  an  easement  through  several  parishes,  and  in 
one  of  them  has  land,  and  a  toll  at  a  mileage  rate  is 
charged,  it  is  immaterial  where  the  toll  is  collected,  it 
is  earned  equally  through  the  whole  distance.  [Lush  J. 
The  dues  are  paid  to  the  Commissioners  for  the  use 
of  their  dock  ?]  In  Bex  v.  The  Leeds  and  Liverpool 
Canal  Company  (b)  Lord  EUenborough  said,  p.  330, 
''I  agree  with  the  principle  of  those  cases,  that 
the  toll  is  only  due  and  can  only  be  taxable,  if 
at  all,  at  the  place  where  the  voyage  ends  for 
which  the  goods  were  contracted  to  be  carried,  and 
that  it  is  not  to  be  portioned  out  amongst  the 
several  parishes  through  which  the  goods  may  inter- 
mediately pass :  but  where  the  Legislature  have  expressly 
exempted  a  particular  line  of  navigation  from  being  rate- 
la)  IB.i  Ad.  113.  {h)  5  East  325. 
z  2 
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1866.  aWe  in  respect  of  the  tolls,  along  which  line  the  gopds 

Ipbvjch  ^^^  ^^^  carried  in  respect  of  which  in  part  the  toll  is 

Bock  Com-  calculated,  there  is  nothing  which  should  preyent  us  from 

mission  Arei  ^  O  * 


missioners 


Q  ^*  -  giving  eflfect  to  this  exemption  by  saying  that  where  the 
St.  Pkteb,  toll  is  receiyed,  it  may  be  taxed  for  that  proportion  of  it 
accruing  along  the  line  which  is  taxable,  but  that  it 
shall  not  be  taxed  for  that  proportion  which  accrued 
along  the  line  which  is  exempted/'  [Blackburn  J.  It 
was  not  then  determined  that  for  ascertaining  the  rate- 
able value  of  a  canal  or  other  undertaking  in  several 
parishes  the  tolls  must  be  apportioned  ;  therefore  the 
case  does  not  throw  much  light  on  the  present  point.] 
Suppose  the  Commissioners  owned  the  soil  of  the  whole 
channel,  which  has  been  made  narigable  at  their  ex- 
pense ;  a  portion  of  the  dues  would  be  earned  by  the 
use  of  the  land  in  the  several  parishes  through  which 
the  vessels  passed,  so  as  to  make  the  Commissioners 
rateable  in  those  parishes  respectively.  [Blackburn  J. 
That  would  not  make  any  difference.  Lush  J.  A 
vessel  does  not  occupy  the  soil  or  make  any  use  of  it 
in  passing  along  a  public  navigable  river  unless  it  casts 
anchor.  Blackburn  J.  The  owner  of  the  soil  of  a 
navigable  river  has  no  more  claim  to  toll  than  the 
owner  of  the  soil  over  which  is  a  public  highway  for 
carriages  passing  along  it.]  In  Reff.  v.  The  HuU  Dock 
Company  (a)  the  dock  Company  were  held  rateable  in 
the  parish  of  T.  for  the  duties  on  vessels  which  entered 
the  dock,  those  duties  being  profits  of  the  Company's 
lauds  in  that  parish,  but  not  rateable  in  respect  of  duties 
which  were  paid  by  vessels  not  entering  or  using  it 

As  to  the  coal  dues,  they  are  not  incident  to  the 
occupation  of  the  soil :  they  were  originally  granted  by 

(a)  7  Q.  B.  2. 


Ipswich. 
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8tat65  G.  8.  cxxvi.,  for  paying  the  interest  of  the  debt  \^m. 

contracted  by  the  Paving  Commissioners^  and  a  further  ipgwicH 

dnty  was  granted  to  the  Dock  Commissioners  by  stat  ^^^^^' 

15  &  16  Vict.  c.  cxvi.  9.  52.    By  stat.  43  G.  8.  c.  xxxiv.  ^     ▼       . 

•'  ^  OTeneers  or 

f.  17.)  the  Corporation  of  London  "meitB  authorised  to  take     St.  Piter, 

ooal  dues  firom  ships  coming  within  the  port  of  London^ 

fat  establishing  and  maintaining  the  Coal  Exchange^  but 

the  parish  in  which  the  Coal  Exchange  is  situated  could 

not  be  rated  in  respect  of  those  dues.     \^Blackbum  J. 

Those  dues  are  wholly  unconnected  with  the  occupation 

of  the  soil  on  which  the  Exchange  stands.]     It  is  like 

the  right  of  shooting  in  The  Overseers  of  Hilton  and 

Wakefield^  respts.,  The  Overseers  of  Bowes^  appts.  (a). 

Further.  The  whole  area  of  the  dock  is  not  stated : 
the  wet  dock  is  in  sereral  parishes,  and  the  rate  upon 
80  much  as  lies  in  St.  Peter^s  parish  must  be  assessed 
according  to  the  acreage  principle;  Reg.  v.  The  Hull 
Dock  Company  (&). 

Manistg,  in  reply. — In  1  Russell  on  Crimes,  p.  153, 
4th  ed., ''  It  is  clear  that  upon  the  open  sea  shore  the 
oommon  law  and  the  Admiralty  have  alternate  jurisdic- 
tion between  high  and  low  water  mark ;  but  it  is  some- 
times a  matter  of  difficulty  to  fix  the  line  of  demarca- 
tion between  the  county  and  the  high  sea  in  harbours, 
or  below  the  bridges  in  great  rivers.  The  question  is 
often  more  a  matter  of  fact  than  of  law,  and  determin- 
able by  local  evidence."  [Blackburn  J.  We  need  not 
trouble  you  on  the  question  as  to  the  dock  being 
parochial  and  rateable.] 

The  duties  paid  by  vessels  navigating  the  river  above 
Lemngton  Creek  enhance  the  rateable  value  of  the  dock. 
(ff)  Ante,  p.  223.  (6)  18  Q,  B,  32.*). 
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1866.       It  is  no  objection  that  they  are  not  earned  at  the  dock: 

Ips^jch      they  are  called  and  treated  as  dock  dues.    [BlackbnmJ. 

m'i^i^n^"    ^^'  Pickenng  did  not  at  last  feel  much  confidence  on 

^     ^'      ^    thut  point.] 
OyprseeM  of  r  j 

St.  Pstkb,        The  coal  dues  are  applicable  to  the  maintenance  of 
Ipswich, 

the  dock.  [Blackhurn  J.  They  are  part  of  the  revenue  of 

the  Dock  Commissioners,  but  it  does  not  follow  that 
they  enhance  the  rateable  value  of  the  dock.  Mr. 
Pickering^  illustration  of  the  coal  dues  levied  by  the 
Corporation  of  London  applies  here.]  The  dock  would 
be  valueless  unless  the  coal  dues  were  received.  \^Ln$h.  J. 
The  large  income  of  a  landed  proprietor  does  not 
enhance  the  rateable  value  of  the  house  in  which  he 
resides.  Suppose  a  large  legacy  bequeathed  to  the  Dock 
Commissioners,  the  income  of  which  was  to  be  applied 
to  the  maintenance  of  the  dock.  It  matters  not  where 
the  funds  for  the  maintenance  of  the  dock  come  from. 
Blachburn  J.  The  present  is  very  Vik^Rcberts  and  others^ 
appts.,  The  Overseers  of  Ayhsbury^  respts.  {a\  where 
tolls  on  goods  sold  in  the  market  were  held  not  the 
subject  of  a  rate,  though  the  market  was  the  meritorious 
cause  of  the  payment  of  those  tolls.  Suppose  a  rate  on 
all  rateable  property  in  the  town  of  Ipswich  for  the 
purpose  of  maintaining  the  dock,]  Suppose  the  occu- 
pier of  a  particular  house  were  entitled  to  an  annuity 
of  1000/.  and  in  consideration  of  it  would  give  2000L 
a  year  for  the  lease  of  the  house.  [Slackbum  J,  If 
the  owner  of  a  house  gives  a  man  100/.  a  year  to 
reside  in  it  and  keep  it  in  order,  the  occupier  would 
not  be  rateable  in  respect  of  the  receipt  of  that  sum. 
Lush  J.  referred  to  Allison  v.  The  Overseers  of  Monk- 
icearmouth  Shore  {b)  and  The  Overseers  of  Sunderland, 
(a)  IK^B,  423.  (*)  4  £  #  B,  13, 
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appts.,  The  Guardiatu  of  Sunderland  Union,  respts.  (a).        1866. 
Blackburn  J.     I  cannot  see  the  distinction  between       ivbwioh 

this   and    the    grant  of    a  manor  or    land  for  the  ^"l^i^ne™ 

purpose  of  maintaining  the  dock.     The  question  is,  o^gjcewof 

whether  the  coal  dues  are  so  attached  to  the  real  St.  p«t«b, 

IPSIVICH. 

sabject  as  that  under  a  demise  of  it  the  lessee  would 
Imye  a  right  to  receive  them.]  A  hypothetical  tenant 
of  the  dock  would  take  them  with  all  the  rights  as 
well  as  liabilities  of  the  Commissioners.  \_MeUor  J. 
The  coal  duties  are  not  a  profit  arising  firom  the  dock.] 
Bat  they  give  additional  value  to  it.  [ZttfA  J. 
Suppose  the  Commissioners  closed  the  dock  for  the 
purpose  of  repairing  it  they  would  still  receive  the 
dues.]  The  Commissioners  have  the  right  to  take  these 
dues  by  reason  of  the  occupation  and  maintenance  of 
the  dock:  the  dues  are  charged  only  on  the  coals 
imported  or  landed  within  the  river  OrweU  or  town  of 
Ipswkh,  or  the  harbour  thereof,  or  otherwise  brought  or 
delivered  "  within  the  limits  of  the  Act.*'  IBlackbum  J. 
But  they  are  not  confined  to  the  coals  brought  into  the 
dock  which  is  the  real  property  to  be  rated] 

Blackburn  J.  We  are  all  agreed  on  three  points. 

The  first  point  is  one  of  considerable  nicety.  The 
appellants  are  rated  in  respect  of  their  occupation  of 
part  of  the  wet  dock  alleged  to  be  within  the  parish  of 
Sl  Peter,  Iptwich.  The  objection  to  their  rateability 
is  that  no  part  of  the  wet  dock  is  in  that  parish.  The 
dock  was  made  in  1837, 1838, 1839  and  1840  in  the  bed 
and  tidal  channel  of  the  river  OrweU,  partly  between 
high  and  low  water  mark  and  partly  in  the  channel, 
which  is  always  covered  at  low  water,  and  the  appellants 
contend  that  the  OrweU  at  this  point  was  a  continuation 
(a)  IBC,B.N.8.S31. 
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1806.  of  an  estuary  or  arm  of  the  sea^  which  being  part  of  the 
Ipswica  s^  is  primft  facie  extra-parochial,  and  therefore  the  dock 
miLionffl»  "^^  "^*  rateable  because  not  within  any  district  for 
Oveneeps  of  ^^^^^  *  "^*®  ^^  ^  levied.  We  do  not  give  a  positive 
St.  Pbtkb,  determination  on  this  sttbrect.  When  a  question  is  out 
of  the  ordinary  run  it  is  better  not  to  decide  more 
than  is  necessary.  In  Hale  de  Jure  Marisy  Pars  prima, 
cap.  4,  Hargr.  Law  Tracts^  p.  10,  a  distinction  is 
laid  down  between  the  sea  and  what  he  calls  arms  of 
the  sea,  which  may  be  within  the  body  of  a  county; 
and  afterwards  he  says,  p.  12,  ''that  is  called  an 
arm  of  the  sea  where  the  sea  flows  and  reflows, 
and  so  far  only  as  the  sea  so  flows  and  reflows;  so 
that  the  river  of  Thames  above  Kingston  and  the 
river  of  Severn  above  Tewkesbury,  &c.  though  they  are 
public  rivers,  yet  are  not  arms  of  the  sea.  But  it 
seems,  that,  although  the  water  be  fresh  at  high  water, 
yet  the  denomination  of  an  arm  of  the  sea  continues,  if 
it  flow  and  refiow  as  in  Thames  above  the  bridge.''  Cases 
have  been  quoted  which  point  out  that  prim&  fade  the 
OrweU  would  be  considered  an  arm  of  the  sea,  and  the 
consequences  which  would  follow  from  that.  In  Reg.  v. 
Mussan  (a)  it  was  rightly  decided  that  what  Lord  Hak 
'  calls  the  main  sea  is  prima  facie  extra-parochial,  and  in 
the  absence  of  evidence  that  it  forms  part  of  a  parish 
it  liiust  be  taken  that  it  does  not;  and  the  same  reason, 
that  it  is  part  of  the  waste  and  demesnes  and  dominions 
of  the  Crown,  would  apply  to  an  estuary  or  arm  of  the 
sea  :  it  is  a  part  of  the  great  waste,  both  land  and  water, 
of  *  which  the  king  is  lord.  This  seems  to  be  so,  prima 
facie,  whatever  evidence  there  may  be  to  rebut  it. 
Lord  HaUy  in  the  first  part  of  the  same  chapter,  Hargr. 
JLato  Tracts,  p.  10»  says,  "Thus  much  concerning 
(«)  Se.fJ5. 900. 
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fireith  waters  or    inland    rivers,  irhicli,  though    ihey 

empty  themselves  mediately  into  the  sea,  are  not  called 

arms  of  the  sea,  either  in  respect  of  the  distance  or 

smallness  of  them/'    The  distance  from  the  sea  and 

the  small  size  of  the  stream  are  two  of  the  elements 

for  determining  how  far  the  river  extends  and  when  the 

arm  of  the  sea  begins,  npon  which  depends,  prim& 

fade,  whether  it  is  to  be  considered  parochial  or  not  In 

McCannan  v.  Sinclair  (a),  which  bears  very  much  on  the 

present  case,  and  where  the  question  was  as  to  the  paro- 

cbiality  of  the  bed  of  the  Thames  in  a  part  much  farther 

from  the  main  sea  than  the  dock  here  in  question  and 

mnch  more  like  an  arm  of  the  sea  than  the  channel  of 

the  Orwdl  at  this  point,  the  Court  decided  according  to 

the  report  in  2  i?.  jf  E.  53,  that  the  presumption  was 

against  parochiality,  but  that  it  might  be  proved  by 

evidence,  and  it  was  proved,  that  the  bed  of  the  river 

was  not  extra-parochiaL    So  in  the  river  Orwell,  looking 

at  the  distance  of  the  dock  from  the  sea  and  the  size  of 

the  stream,  inasmuch  as  the  tide  flows  and  reflows,  and 

the  channel  is  navigable,  the  prim&  fade  presumption 

aeems  to  be  that  it  is  extra-parochial. 

Then  we  have  to  see  whether  upon  the  preponderance 
of  the  evidence  this  wet  dock  is  extra-parochial  or  not. 
One  class  of  evidence  which  is  of  considerable  weight  is 
the  course  of  perambulations  made  by  the  respondent 
and  the  neighbouring  parishes  abutting  on  the  OrtoelL 
Another  class  of  evidence  consists  of  acts  of  ownership. 
Both  are  equally  admissible  to  shew  parochiality,  whe- 
ther in  the  case  of  the  bed  of  a  salt  river,  as  it  is  called 
in  some  cases,  or  a  fresh  river.  Looking  at  the  evidence 
of  perambulations  and  the  directions  for  perambulating 
the  bounds  of  St,  Peter^s  parish,  the  conclusion  is  rather 
{a)  2E.fK53, 
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1866.  in  favour  of  the  appellantsi  for  the  parish  officers  and 

Ipswich  inhabitants  appear  to  have  taken  some  pains  to  go 

^i^ere  *^o°g  *®  ^a"^  <>f  *^®  "^er  OrweU,  and  to  have  had 

Overseers  f  ^^  ^^^  *^**  *^®  rights  of  the  parish  extended  only 

St.Pktbb,  to   high  water  mark.    But    against    that    it  appears 

J.P8WICH, 

that  in  each  of  the  parishes  abutting  on  the  Orwell, 
considerable  tracts  have  been  redaimed  from  the  ooze 
or  bed  of  the  river  and  warehouses  built  upon  them, 
and  these  were  constantly  rated  to  the  poor  rate.  In  St, 
Peter^B  parish  a  piece  of  land  was  reclaimed  between  the 
years  1797  and  1811  and  built  upon^  and  had  since  been 
rated  to  the  relief  of  the  poor.  And  in  St.  Ckmenfs 
parish,  a  large  piece  of  land  was  in  like  manner  reclaimed 
and  built  upon,  and  afterwards  rated.  So  that  for  more 
than  fifty  years  the  occupiers  of  land  so  reclaimed  have 
been  rated  without  opposition.  I  attach  more  weight 
to  those  acts  which  raise  a  question  of  money  value  {a) 
than  to  the  evidence  of  reputation  from  perambulations  ; 
and  I  draw  the  conclusion  of  fact  in  favour  of  the  res- 
pondents that  the  bounds  of  the  parishes  abutting  on 
the  Orwell  go  down  to  the  middle  of  the  channel,  as  in 
Mc  Cannon  v.  Sinclair,  the  reports  of  which  in  2  J?.  $* 
E.  58,  and  28  Law  Journ.  M.  C.  249  (ft)  are  not  quite 

(a)  This  seems  an  application  of  the  rule  laid  down  by  the  civiliaDS, 
and  apparently  adopted  by  the  common  law,  that  special  presumptions 
take  precedence  of  general  ones.  "  Specialis  preesumptio  etst  fortior 
generaJi :"  Huberus,  JPral  Jur,  Civ.,  lib.  22,  tit.  3,  N.  17.  It  rests  on 
the  obvious  principle  that,  as  aU  general  inferences  (except,  of  course, 
such  as  are  juris  et  de  jure)  are  rebuttable  by  direct  proof,  they  will 
naturally  be  affected  by  that  which  comes  nearest  to  it ;  namely,  specific 
proximate  facts  or  circumstances,  which  give  rise  to  special  inferences, 
negativing  the  applicability  of  the  general  presumption  to  the  particular 
cases.  The  payment  of  money  under  a  claim  of  rateability  is  obviously 
stronger  and  more  proximate  to  the  issue  whether  the  place  is  rateable 
than  a  perambulation  (which  may  or  may  not  have  been  correctly  made) 
in  which  that  place  is  excluded. 

(6)  Also  reported  5  Jur.  N.  S.  1302. 
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consistent  as  to  whether  there  is  a  presumption  against 
parochiality  or  not. 

As  to  rating  the  Commissioners  in  respect  of  the  dock 
dues  the  principle  is  clear.  In  ascertaining  the  rateahle 
value  the  Court  are  to  consider  everything  attached  to 
and  connected  with  the  occupation  of  the  dock,  so  that 
it  would  pass  in  a  lease  to  a  hypothetical  tenant,  exdu- 
ding  that  which  belongs  to  the  occupier  in  his  individual 
right,  and  which  would  not  so  pass.  The  difiSculty  is  to 
apply  the  principle  in  particular  cases.  Here  the  ships 
which  navigate  the  Onoell  above  Levington  Creek  pay  dock 
dues  in  the  same  manner  as  if  they  entered  the  dock  and 
remained  there.  Mr.  Pickering  says  that  the  dock  dues 
are  given  to  the  Commissioners  for  widening  and  deep* 
ening  the  channel,  and  that  part  of  the  dues  paid  by  the 
vessels  navigating  above  Levington  Creek  are  in  respect 
of  sailing  on  this  improved  highway.  But  this  is 
analogous  to  the  rateable  value  of  a  farm :  if  there  are 
good  parish  roads  in  the  neighbourhood  a  tenant  would 
pay  a  higher  rent  for  the  farm,  and  would  be  rated  higher. 

Then  Mr.  Manisty  says  the  Commissioners  are  assess- 
able for  the  coal  duties.  They  were  originally  given  by 
statute  to  the  paving  Commissioners  to  enable  them  to 
pay  the  interest  of  the  debt  contracted  by  them.  I  agree 
that  if  the  duties  were  attached  to  the  occupation  of  the 
dock  it  would  not  matter  that  formerly  they  were 
received  by  a  different  body  than  the  Dock  Commissioners. 
But  they  are  not  annexed  or  knit  to  the  occupation  of 
the  dock  :  at  one  time  they  belonged  to  a  body  of  Com* 
missioners  who  had  no  connection  with  the  dock :  they 
were  granted  to  them  personally.  If  the  dock  was 
demised  to  a  hypothetical  tenant,  these  duties  would 
not  pass  to  him  :  it  may  be  that  without  them  the  dock 
would  be  a  damnosa  hsereditas ;  but  that  is  a  point  with 
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which  the  Sessions  must  deal  They  are  not  receiTcd 
in  respect  of  the  ownership  of  the  land  which  has  heen 
converted  into  the  wet  dock. 

Our  jadgment  is  that  the  rate   be   supported^  but 
reduced. 

Mellor  and  Lush  JJ.  concurred. 

Judgment  for  the  respondents  as  to 
the  parochiality  of  the  dock  and 
the  dock  duties;  for  the  appellants 
as  to  the  coal  dues  {a). 

(a)  See  the  next  case. 


\WednB8day, 
yovemberHh.] 

Highway  rate. 
Tidal  river. 
Land  between 
high  and  low 
water  mark. 
Parochiality. 
Presumption. 
6#6#.4. 
c.60.«.  5. 


The  Trustees  of  the  Duke  of  Bbidgwatbb, 
appellants,  The  Surveyors  of  Highways  for 
the  Township  of  Bootlb  cum  Linacbb,  res- 
pondents. 

1.  Land  on  which  docks  had  been  constructed  was  sitnated  on  the  fore- 
shore of  the  river  Mersey,  between  the  ordinary  high  and  low  water 
mark,  but  that  land  had  been  reclaimed,  and  the  tides  no  longnr  flowed 
oyer  it.  Before  the  construction  of  the  docks  the  township  of  B.  extended 
on  its  western  side  along  part  of  its  course  as  far  as  the  sea^  and  along  . 
other  part  as  far  as  the  mouth  of  the  Mersey.  There  was  nothing  to 
shew  whettier  the  township  along  its  western  side  extended  beyond  the 
ordinary  high  water  mark.  On  appeal  against  a  highway  rate :  held, 
(1.)  That  the  presumption  was  that  the  land  was  not  within  the 

township  of  B. 
(2.)  That  it  was  not  within  a  district  maintaining  its  own  highways 
within  Stat.  5  &  6  ^.  4.  0.  50.  s.  5. 
^  2.  With  respect  to  the  presumption  of  extra-parochiaUt;|r,  there  is  no 
distinction  between  the  sea  shore  and  the  shore  of  a  tidal  rirer. 

3.  Semble,  per  Mellor  J.,  that  Bex  v.  The  Inhabitants  of  Landulph, 
I  M.  f  Bob.  303,  is  not  correctly  reported. 


npHE  respondents  having  assessed  the  premises  occu- 
pied    bj   the  appellants    to    the    Bootle   highway 
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rate,  and  the  appeUants  having  given  notice  of  appeal,        I866. 
the  following  case  waa  stated  by  consent,  pursuant  to     TruateM  of 

m.nkisvtct.c.4&...n.  b.?^'™ 

Prior  to  the  passing  of  The  Mersey  Dock  Acts  a  "*  f 
Conaolidation  Act,  1858,  21  &  22  Vict  c.  xcii-,  the  Bootle. 
boundaries  of  the  borough  of  Liverpool  -were,  by  stats. 
5  &  6  »^.  4.  c.  76.  and  2  &  3  ^.  4.  c.  64.,  defined  to  be, 
on  the  western  side  thereof  the  high  water  mark  of  the 
river  Mersey,  and  on  the  northern  side  thereof  a  line 
mnning  nearly  at  right  angles  from  the  western  line 
and  continuing  inland  to  the  eastern  boundary. 

The  township  of  Booik  is  the  adjoining  township  in 
the  borough  of  Liverpool  at  the  north  end  of  the  river 
Mersey,  and  no  part  of  the  township  is,  unless  so  made 
by  rirtae  of  the  provisions  of  The  Mersey  Dock  Acts 
Consolidation  Act,  1858,  within  the  borough.  The 
northern  boundary  of  the  borough  is  drawn  along  the 
ancient  boundary  line  which  divided  the  township  of 
BooUe  from  the  township  of  Ktrkdae^  the  whole  of  the 
latter  township  being  now  within  the  borough. 

Before  the  extension  of  the  docks  the  township  of 
Bootle  extended  on  its  western  side  along  part  of  its 
conne  as  far  as  the  sea^  and  along  other  part  as  far  as 
the  mouth  of  the  river  Mersey.  There  is  nothing  to  shew 
whether  the  township  of  Bootle  along  its  western  side 
extends  beyond  the  line  of  the  ordinary  or  medium  high 
water  mark ;  and,  if  necessary  for  the  purposes  of  this 
case,  the  Court  is  to  decide  what  is  the  western  bound- 
ary of  the  township. 

The  Liverpool  Docks  have  of  late  years  been  ex- 
tended in  a  northwardly  direction,  and  some  portion  of 
such  extension  has  been  carried  to  the  northward  of 
and  beyond  the  northern  boundary  line  of  the  borough. 

The  premises  occupied  by  the  appellants  form  part  of 
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1866.        that  extension,  and  are  a  part  of  and  situated  within  the 

Trustees  of     T-werpocl  Docks,     The  land  upon  which  those  premises 

Ba^DQWATiB   ^®  situated  has  been  properly  taken,  according  to  The 

Supve^'      f    ^^^^^  Dock  Acts  Consolidation  Act,  1858/  and  the 

BooTLB.       other  Acts  incorporated  therewith  or  relating  thereto, 

and  forms  part  of  the  Liverpool  Docks  within  the  mean- 

ing  of  those  Acts. 

The  land  on  which  the  docks  occupied  by  the  appel- 
lants have  been  constructed  was  situated  on  the  fore- 
shore of  the  river  Mersey,  between  the  ordinary  or 
medium  high  and  low  water  mark,  but  that  land  has 
been  reclaimed  and  the  tides  no  longer  flow  over  it 

By  The  Mersey  Dock  Acts  Consolidation  Act,  1858, 
21  &  22  FicL  c.  xciL  s.  344.,  <'  All  lands  and  docks 
which  may  for  the  time  being  form  part  of  the  Liverpool 
Docks  shall  for  all  the  purposes  of  this  Act  and  of"  stat. 
5  &  6  fT.  4.  c.  76.,  '*  and  of  the  Act  therein  referred  to," 
2  &  3  ^.  4.  c.  64, ''  and  of  other  Acts  in  any  way 
relating  to  or  affecting  the  borough,  be  and  be  deemed 
and  taken  to  be  within  and  shall  be  part  of  the 
borough  :  Provided  that  nothing  herein  contained  shall 
extend  to  confer  any  elective  or  other  franchise  in 
respect  of  any  such  lands/' 

Three  of  the  purposes  of  stat.  5  &  6  W.A^c.  76.  are, 
the  making  and  levying  of  a  borough  rate,  a  watch  rate, 
and  a  lighting  rate,  by  the  council  of  the  borough,  upon 
all  property  by  law  rateable  to  the  relief  of  the  poor. 
By  The  Liverpool  Sanitary  Act,  1846,  9  &  10  Vict, 
c.  cxxvii.,  the  council  are  empowered  to  make  and  levy 
a  sewer  rate,  a  paving  rate,  and  a  general  rate,  upon 
all  property  rateable  to  the  relief  of  the  poor;  and  by 
The  Liverpool  Sanitary  Amendment  Act,  1864,  17  &  18 
Vict.  c.  XV.,  that  general  rate  was  made  chargeable  with 
the  costs  of  certain  improvements  to  be  made  there- 
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ntoder.    By  The  Lwerpool  Corporation  Waterworks  Act,        1866. 
1662,  25  &  26  VicL  e.  cvii.,  the  council  are  empowered     Trustees  of 
to  make  and  levy  a  water  rate  upon  all  such  property,   bridowater 
By  the  Act  for  the  improvement,  good  government,  and    soireyon  of 
poKce  r^ulation  of  the  borough  of  Lioerpooly  5  &  6  Vict      Bootlb. 
e,  cvL,  the  council  are  empowered  to  make  and  levy  a 
fire  pohce  rate  upon  all  such  property.     By  three  Acts 
for  the  improvement  of  Lwerpool  passed  in  1868,  1861, 
and  1864,  the  council  were  also  empowered  to  make  and 
levy  an  improvement  rate  upon  all  such  property. 

The  mayor,  aldermen  and  burgesses  of  the  borough, 
in  exercise  of  the  powers  claimed  by  them  under  sect. 
844  of  The  Mersey  Dock  Acts  Cousolidation  Act,  1858, 
assessed  the  premises  of  the  appellants,  and  which  were 
exdosively  occupied  by  them,  to  such  of  the  rates  as 
the  mayor,  aldermen  and  burgesses  thought  necessary 
to  make  and  levy,  on  the  ground  that  by  the  Act  firstly 
above  named  all  the  land  and  docks  were  by  law  within 
and  part  of  the  borough. 

The  surveyors  of  highways  of  the  township  of  Booth, 
in  exerdse  of  the  powers  claimed  by  them  under  the 
Highway  Act,  5  &;  6  fF.  4.  c.  50.,  assessed  the  premises 
occupied  by  the  appellants  to  the  Booth  highway  rates, 
OQ  the  ground  that  those  premises  were  beyond  the 
northern  boundary  of  the  borough,  as  the  same  was 
defined  by  stat.  2  &  8  fF.  4.  c.  64.,  and  as  they  con- 
tended were  within  the  township  of  Booth,  and  that 
such  premises  were  therefore  not  within  or  part  of  the 
borough,  but  within  and  part  of  the  township. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  appellants  were  liable  to  be  rated  by  the 
respondents  in  respect  of  the  premises,  the  parties 
admitting  that,  if  the  premises  were  liable  to  be  assessed 
to  the  Booth  highway  rates,  the  appellants  had  been 
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1866.       rightly  rated  in  respect  thereof  by  the  respondents,  fl&d 

Trustees  of    that^  if  the  premises  were  liable  to  be  assessed  to  the 

Bridqwatbb  '^^  ^^^  ^^^  borough  of  Liverpool,  the  appellants  had 

Surveyopsof  ^^^^  rightly  rated  in  respect  thereof  by  the  mayor, 

BooTLB.      aldermen  and  bnrgesses  of  the  borongh  of  Liverpool 

The  Court  to  have  power  to  draw  inferences  of  fact 
The  Corporation  of  Liverpool  were  to  be  at  liberty 
to  appear  on  the  hearing  of  the  case  in  support  of  flieir 
rates  on  their  agreeing  by  their  counsel  to  be  bound 
by  the  decision  of  the  Court,  and  were  to  be  at  liberty 
to  contend  that  the  appellants  were  liable  to  be  rated 
by  the  Corporation  of  Liverpool  whether  they  were 
liable  to  be  rated  by  the  township  oi  Boode  or  not. 

AspinaU  (Leofric  Temple  with  him),  for  the  respon- 
dents.— First.  The  land  upon  which  the  premises  in 
question  were  constructed  before  it  was  reclaimed  was 
between  high  and  low  water  mark  on  the  banks  of  a 
tidal  river  and  not  on  the  sea  shore  {a).  In  Reg. 
V.  MusBon  (&),  which  was  decided  on  the  authority 
of  a  passage  in  Hale  de  Jure  Maris,  Pars  prima, 
cap.  6,  Hargrave  Law  Tracts,  p.  27,  it  was  held 
that  there  was  no  prim&  facie  presumption  that  the  sea 
shore  between  ordinary  high  water  mark  and  ordinaiy 
low  water  mark  was  parochial  But  here  the  tide  is 
excluded  by  the  erection  of  the  docks;  and  there  is  a 
distinction  between  the  sea  shore  and  the  shore  of  a 
tidal  river.  In  Rex  v.  The  Inhabitants  of  Landulph  (c), 
where,  on  an  indictment  for  the  non-repair  of  a  highway 
which  led  across  a  small  inlet  or  estuary  of  the  river 
Tamar  not  far  from  its  mouth,  it  was  contended  that 
the  road  was  not  in  the  parish  of  Landulph,  Patteson  J. 

(a)  See  Seff-  v.  Gee,  1  E.  f  E.  1068. 

{b)  8E,^B.  900.  {€)  1  Hi.  4' Hob,  303. 


BOOTLB. 


XXX.  VICTORIA.]  358 

beld,^  in  reference  to  the  question  of  boundary,  that  1866. 
where  two  parishes  are  separated  by  a  river,  and  there  rprnstees  of 
is  no  positive  evidence  of  the  boundary  line  between  b^^watke 
them,  it  is  to  be  presumed  to  coincide  with  the  middle  ^  J-^^  ^^ 
of  the  river."  In  McCannon  v.  Sinclair  (a),  where  it  was 
held  that  the  bed  of  the  Thames  was  parochial  at 
BotherhUhey  Lord  CamjAett,  p.  56,  distinguished  between 
the  case  before  the  Court  and  Reg.  v.  Musson  (&),  say- 
ing, ''There  the  parish  abutted  upon  the  sea."  [Lush  J. 
In  MeCannon  y.  Sinclair  {a)  the  Court  inferred  from 
the  bed  of  the  river  in  an  adjoining  parish  being  shewn 
by  evidence  of  perambulations  to  be  parochial  it  was  so 
abo  in  Rotherhithe :-  that  case  was  discussed  in  The 
Ipswich  Dock  Commissioners,  appts.,  TTie  Overseers  of 
St.  PdeTj  Ipswich,  respts.  (c).  [MeHor  J.  referred  to 
The  Duke  of  Somerset  v.  FogtoeU{i)  and  Gann,  appt,  The 
Free  Fishers  of  Whitstabld,  respts.  (e).]  The  presumption 
as  to  the  ownership  of  the  soil  is  the  same  whether  in 
an  estuary  or  arm  of  the  sea,  or  on  the  sea  shore;  but^ 
looking  to  the  origin  of  parishes,  the  presumption  as  to 
parochiality  is  different.  The  probability  is  that  the 
boundary  of  the  parish  would  be  conterminous  with  the 
only  other  geographical  division,  viz.,  that  of  the  county. 
Secondly.  If  not  within  the  township  of  Bootle,  the 
docks  are  within  a  highway  district.  By  the  interpreta- 
tion clause,  sect.  5,  of  stat.  5  &  6  fT.  4.  c.  60.,  ''  the 
word  parish  shall  be  construed  to  include  parish,  town- 
ship. See.,  or  any  other  place  or  district  maintaining  its 
own  highways.'^     The  scope  of  the  Highway  Act  is  to 

la)2RfE.5S;28L.J.M,  C.  247;  5  Jur.  N.  8, 1302. 
{b)  SE.fB.  900.  (c)  See  the  preceding  case. 

(<0  6J?.#C.876. 

(«)  nH.L.C.  102.  Sec  also  Malcolmon  t.  (yJDca,  10  Id,  593. 
VOL.  VII.  2    A  B.    &   S. 
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1866.       throw  the  liability  to  repair  the  highways  on  a  district 
Trustees  of     maintainiBg  its  own  highways.    In  the  case  of  a  parish 
Bmdqwatb*  ac^oining  the  sea  or  a  tidal  river  the  shore  is  within  such 
Surveyors  of    ^  district;  for  it  must  be  an  object  of  the  inhabitants 
BooTLB,      to  get  down  to  the  sea  or  river.      [Litsh  J.     The 
question   is  whether  the  docks  are   in  the  township 
or  not :  there  is  the  same  presumption  that  they  are 
not  in  the  township  as  there  would  be  that  they  were 
not  in  a  parish ;  and  the  land  before  it  was  reclaimed 
had  not  been  accustomed  to  contribute  to  the  repair 
of  any  highways.     Either  the  burden  is  on  the  respon- 
dents to  shew  that  the  premises  rated  are  within  their 
township,  or  the  inference  that  thoy  are  not  in  their 
township  is  against  them.] 

MeUish  (C  Cromptan  with  him),  for  the  appel- 
lants, was  desired  to  confine  his  argument  to  the 
first  point — The  premises  in  question  are  not  within 
the  township  of  Booth.  The  presumption  is  that 
the  bed  of  a  tidal  river  between  high  and  low  water 
mark  is  extra-parochial.  No  person  dweUs  there,  and 
prim&  fade  it  has  no  value  which  can  be  assessed 
to  the  highway  rate.  There  is  no  difference  in  this 
respect  between  the  sea  shore  and  the  shore  of  an 
estuary ;  and  the  case  does  not  state  where  the  mouth 
of  the  river  Mersey  he^u'^  or. ends.  [He  cited  Hak 
de  Jure  Maris^  Pars  prima,  Hargrave  Law  Tracts^ 
pp.  12.  25.  26.  27.]  [Lush  J.  In  Rex  v.  Tlie  Inhabitants 
of  Landulph  {a)  the  only  question  on  the  mind  of  the 
Judge  was  how  far  the  parish  on  one  side  of  the 
river  would  extend.] 

Mihoard  appeared,  for  the  Corporation  of  Liverpool, 
to  contend  that  the  premises  in  question  must  be  con- 
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sidered  to  be  within  the  borough  of  Liverpool  for  rating        ig^g^ 
pnrposes.    But  the  Court  said  that,  notice  of  appeal  not  "^^^^^^^^^ 
having  been  given  against  the  rate  made  by  the  Corpo-      ^4^t,r 
ration,  the  appellants  could  not  record  the  judgment  of   ^     ▼• 

,    -,  ''  Smreyoreof 

toe  Court  as  between  them  and  the  Corporation,  and  the  Bootlx. 
Court  ought  not  to  give  an  opinion  on  the  question 
between  those  parties,  unless  it  was  authoritative.  Ac- 
cordingly all  the  dauscR  in  the  case  relating  to  the 
Corporation  of  Liverpool  were  considered  as  struck  out 
of  the  case. 

Mbllor  J.  We  are  all  of  opinion  that  our  judgment 
must  be  for  the  appellants.  It  appears  to  us  that  as  to 
the  part  of  the  shore  of  the  Mersey  between  ordinary 
high  water  and  low  water  mark,  where  the  tide  flows 
and  reflows,  there  is  no  presumption  that  it  is  parochial ; 
and  it  lies  upon  the  respondents  to  shew  by  acts  done 
or  in  some  other  manner  th^t  it  is  within  their  parish. 
I  think  the  presumption  is  the  other  way,  viz.,  that  it 
ia  extra-parochial ;  and  the  respondents  have  given  no 
evidence  to  take  the  case  out  of  that  presumption.  There 
must  have  been  some  misapprehension  in  the  report  of 
the  ruling  of  Patteem  J.  in  Rex  v.  The  Inhabitants  of 
Landulph  (a).  At  any  rate,  if  not  capable  of  explanation 
Mith  reference  to  the  circumstances  of  that  case,  it  is 
inconsistent  with  the  other  authorities  on  the  point,  by 
which  we  must  be  guided.  There  is  no  distinction  in 
this  respect  between  the  sea  shore  and  the  shore  of  a 
tidal  river.  The  respondents  must  shew  that  the  pre- 
mises they  have  rated  to  the  highway  rate  are  within 
their  township :   they  have  failed  to  do  so  either  by 

(a)  lM.fRob,dQ3, 
2  A  2 


356 


[MICHAELMAS  TERM.] 


1866.       evidence   or  on   the  oonstrnction  of  sect.  5  of  atat. 


Trustees  of     5  So  6  fV.  4h  c.  50.}  therefore  the  rate  had  no  wiflficient 

Duke  of  . ,      .^_ 

Bbidgwawb  authority. 
▼. 

Surveyors  oi 

^<^"*         Shu  and  Lush  JJ.  eoncorred. 

Judgment  for  the  appellants  (a). 

(a)  See  the  preceding  case. 


Thursday, 
Fdtruary  \wX, 


Jeffs  against  Dat. 


Reported  ante,  p.  250. 


Saturday, 
Ftbruary  lOtb. 


Ash,  appt.,  Lynn,  respt. 
Reported  ante,  p.  255. 
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GASES  1806. 


ABOUED  AND  DETEBMINEO 
» 


THE  QUEEN'S  BENCH, 

or 

EASTEE    TEEM, 

XXIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBUBN  G.  J.         I  ShEB  J. 

Blackbubn  J.         I         Lush  J. 


HoLBiES  and  others  against  Jaques.  Uandw, 

Apnl  IGth. 


Infltrament  m  follows:  *' On  demand  I promifle  to  pay  to  tha  tnuieM  n.,^- 

of  tlie  Weskjan  Chapel,  Harrogate,  or  their  treaanrer  for  the  time  being,  Pf^>''i*i990fy 

lOCNL  in  fonr  eonal  inatalmenta,  ftc^  for  ? alue  reoei?ed."    Held  a  promia-  *^^ 

wny  note,  aa  tne  payees  were  oertain  at  the  time  of  the  makings  the  Payment  to 

tnaanrer  being  simply  agent  of  the  tmstees  to  reoeiTe  payment  trusUea  or 

^  their  trtoiurtr* 

r\ECLABATION  on  a  prominory  note  for  1007., 
payaUe  hj  four  yearly  instalments  of  i!&l,  in  1861, 
1862, 1868, 1864. 

Flea.  Non  fecit 

iMoe. 
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1866.  On  the  trial  before  Shee  J.,  at  the  Spring  Assises 

Holmes       ^r  Leeds,  it  appeared  that  the  action  was  brought  by 

Jaqw.       *^®  plaintiflb,  surviving  trustees  of  the  Harrogate  Wes- 

leyan  Chapel  appointed  by  deed  in   1856,  upon  the 

following  instrument : — 

"  lOOZ.  Harrogate,  March  18th,  1861. 

On  demand  I  promise  to  pay  to  the  trustees  of  the 
Wesleyan  Chapel,  Harrogate,  or  their  treasurer  for  the 
time  being,  the  sum  of  One  hundred  pounds  in  four 
equal  instalments  of  twenty-five  pounds  each,  each  of 
such  instalments  to  be  due  and  payable  on  the  first  day 
of  October  annually,  for  value  received.  As  witness  my 
hand. 

'*  Witnesses,  *\  WiUiam  JaquStt^ 

"P.  PaUiser. 
*'Leon^.  HobkuuonJ' 
A  verdict  was  g^ven  for  the  plaintifi,  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  defendant 

Manisty  moved  for  a 'rule  nisi  accordingly. — First 
This  is  not  a  promissory  note.  An  instrument  which 
makes  a  sum  payable  on  an  alternative  or  to  a  fluctuat- 
ing person  is  not  a  valid  promissoiy  note  within  stat 
3  &  4  Ann,  c.  9. ;  Blanckenhagen  v.  BlundeU  (a),  Come 
V.  Sterling,  in  error  {b).  J^Cockbum  C.  J.  Suppose  a 
note  is  made  payable  in  the  alternative  to  two  persons 
substantially  the  same,  one  being  the  agent  of  the  other.] 
If  the  effect  is  to  make  a  contract  with  each  it  would 
not  be  a  promissory  note.  Would  it  be  an  answer 
to  the  present  action  that  the  defendant  had  paid  the 
treasurer?     IBlachbum  J.    Yes:    If  he  had  paid  him 

(fl)2A#^.417.  (6)  6£.  #A333. 
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liefore  his  authority  to  receive  was  revoked.]     In  Yate$  J-866. 

T.  Nuh  (ci)  it  was  held  that  a  bill  of  exchange  drawn  Holmm 

payable  to  the  order  of  the  treasurer  for  the  time  being  jiqoes. 
of  a  benevolent  institution  was  void. 

CocKBUBN  C.  J.  There  should  be  no  rule.  I  fully 
concur  in  the  proposition  that  the  payee  of  a  pro- 
missory note  must  be  a  person  certain  or  capable  of 
being  ascertained  at  the  time  of  the  making;  but  by 
this  instrument  the  amount  is  made  payable  primarily 
to  the  trustees^  the  maker  having  the  option  of  paying 
the  treasurer  of  the  trustees  as  their  agent  The 
treasurer  is  simply  authorised  to  receive  payment  on 
behalf  of  the  trustees  and  has  no  authority  to  sue  upon 
the  note.  It  is  the  same  as  if  the  note  had  been  made 
payable  to  their  banker  or  other  agent  on  their  behalf. 
There  is  no  uncertainty  as  to  the  person  who  is  to  be 
paid ;  and  to  hold  that  this  was  not  a  valid  promissory 
note  would  be  introducing  unnecessary  strictness,  and 
defeat  justice. 

Blackbuiin  J.  The  instrument  in  question  properly 
construed  means  ^^  I  promise  to  pay  to  the  trustees  or  their 
agent "  which  latter  would  be  implied  by  law,  with  a  noti- 
fication on  the  face  of  the  note  that  the  treasurer  for  the 
time  being  is  authorised  to  receive  the  amount;  and  then 
the  case  comes  within  the  intimation  of  Bayley  J.  in 
Blanekenhaffen  v.  BlundeU  (6),  *^  If  there  had  been  any 
community  of  interest  stated  between  the  payees  so  as 
in  any  respect  to  identify  Darner  and  Blanckenkagen,  it 
is  possible  that  an  action  might  have  been  maintained 

(a)  8  a  B,  N.  8.  581.  (b)  2B.^A.  417. 419-420. 
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on  this  note.''  If  indeed  the  treasurer  was  payee  of  the 
note  so  as  to  have  the  power  of  indorsing  it^  supposing 
it  was  made  payable  to  order,  or  to  sne  upon  it,  that 
would  have  created  an  uncertainty  which  would  have 
vitiated  it  as  a  promissory  note;  but  that  is  not  the 
proper  construction  of  the  instrument. 

Shbb  J.  concurred. 


Lush  J.  In  YoUm  t.  NoMh  (a)  and  Cawie  v.  SUr- 
Ung  {b)  the  instrument  did  not  mention  any  person  to 
whom  the  money  could  be  paid  except  tiie  officer  finr 
the  time  being,  who  was  a  fluctuating  person;  and 
striking  out  that  name  no  payee  was  named.  Here 
the  trustees  are  named  as  payees,  and  the  pronuse 
is  to  pay  them  either  personally  or  by  the  hand  of  thdr 
treasurer  for  the  time  being. 

Rule  refused. 


(a)  8  a  B.  N.  &  681. 


(6)  6  Jg?.  #-8.333. 


Tuesday, 
AprU  fi4\h. 


Foster  against  Dodd  and  Another. 
[Reported  ante,  p.  140.] 


Wednesday^ 
May^Didu 


Smith,  appt.,  Redding,  respt* 

[Reported  with  Washington,  appt.,  Scott,  respt,  and 
WiNDsoB,appt,  jBFFEBY,respt.,  ToL  6,  pp.  617.  621.] 
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Ex  parte  Pbppebcorn.  JwiTth 

8ut  23  &  24  Viet.  e.  127. 9. 10.  prohibits  an  articled  derk,  during  the  Attomw. 
tenn  of  flemce,  fix>m  holding  any  oflice  or  engaging  in  any  employment  Articled  elerk 
vhatsoerer  other  than  that  ckF  den  to  the  attorney  to  whom  he  lb  bound,  holdina  office, 
•od  le^uiree  that  before  beins  admitted  an  attorney  he  shall  prore  by  23  ^JA  Vict, 
sffidant  that  he  has  not  held  any  office  or  encaged  in  any  employment  c.  127.  «.  10. 
emtraiT  to  that  enactment.    The  fiither  of  P.,  an  articled  clerk,  was  Steward  of 
steward  of  the  manor  of  K,  and  upon  his  death  P.  was,  during  his  manor. 
aitieieSk  ^>pQinted  stewaid  bv  his  brother  in  law,  who  was  lord  of  the 
Bumor,  as  trustee  for  his  mother,  who  had  a  life  interest  in  the  manor, 
▼hieh  at  her  death  would  be  diyisible  between  himself,  his  brothers  and 
Bflters.  He  appointed  a  deputy,  but  on  three  occasions  attended  Courts 
vith  his  principal's  consent  to  admit  tenants  and  take  surrenders.    Held, 
tliat  the  case  was  within  the  enactment^  which  the  Court  had  no  dis- 
ere&)n  to  relax,  and  therefore  the  service  was  not  good  (a). 

^HIS  was  an  application  for  an  order  requiring  the 
Examinersi  appointed  to  examine  persons  claiming  to 
be  admitted  attorneys^  to  grant  a  certificate  of  the  fitness 
and  capadty  of  W.  Peppercorn  to  act  as  an  attorney, 
pnnaant  to  Beg.  Oen.  HiL  Term^  1858,  Begnlations 
for  the  Examination  of  Persons  applying  to  be  admitted 
as  Attorneys,  Y.  (See  \  E.^  B.,  Appx.,  p.  IxL) 

The  aflSdavit  of  the  applicant  stated  that  on  the 
9th  Fdnruary,  1861,  he  entered  into  articles  of  derk- 
ahip  with  a  solicitor,  and  on  the  22nd  June,  1865, 
vaa  sflsigned  to  another  solicitor  for  the  remainder  of 
lua  term  of  five  years;  that  in  Hilary  Term  last  he 
was  duly  examined  by  the  Examiners,  and  they  certi- 
fied that  they  had  examined  him  in  pursuance  of  the 
roles  made  for  that  purpose,  and  found  him  fit  and 
capable  to  act  as  an  attorney  and  in  the  usual  business 
transacted  by  attorneys;  but  withheld  their  certificate 

(o)  Sec  howeTcr  the  note  at  the  end  of  the  ca^o. 
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1866.  until  he  obtained  an  order  from  this  Coart  to  the  effect 
Ex  parte  that  the  sendee  under  the  articles  had  satisfied  the 
BPFBRcoRK.  ^^^  ^£  Parliament :  that  his  father,  William  Peppercorn, 
was  steward  of  the  manor  of  Headinffton,  in  the  county 
of  Oxford,  up  to  the  time  of  his  death,  in  July,  1864 ; 
that  the  brother-in-law  of  the  applicant  was  before  his 
father's  death  and  since  lord  of  the  manor,  formerly 
as  trustee  for  his  father  and  since  for  his  mother,  who 
had  a  life  interest  in  the  same  under  his  fiither's  will; 
that  upon  the  death  of  his  mother  the  mlmor  would 
become  divisible  amongst  himself,  his  brothers  and 
sisters  in  equal  shares;  that  his  father  always  expressed 
a  desire  that  he  should  upon  his  death  be  appointed 
steward  of  the  manor  in  his  place,  and  upon  his  death 
his  brother-in-law  accordingly,  and  also  by  desire  of  his 
family,  appointed  him  steward,  and  in  which  capacity 
he  first  acted  in  December,  1864 ;  that  he  appointed  a 
solicitor  to  act  as  his  deputy,  and  the  general  business 
of  the  manor  had  been  transacted  by  him ;  the  only 
way  in  which  he  had  acted  in  the  business  of  the  manor 
had  been  to  be  present  at  the  Courts  to  admit  the 
tenants  and  take  the  surrenders,  for,  as  the  conduct 
of  the  manor  would  be  left  to  him  when  he  should  be 
admitted,  he  considered  it  his  duty  to  become  as  much 
acquainted  with  the  customs  of  the  manor  and  duties 
of  a  steward  as  possible ;  that  he  had  been  absent  during 
his  articles  on  three  occasions  of  one  day  each  for  the 
purpose  of  being  present  at  the  courts,  with  his  prin- 
cipal's consent ;  that  the  fees  of  the  courts  had  by 
agreement  been  divided  between  him  and  his  deputy 
steward ;  that  the  appointment  of  a  steward  of  a  manor 
did  not  necessarily  fall  on  a  solicitor ;  that  the  money 
he  had  received  had  been  hardly  sufficient  to  defray  his 
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expeDses  out  of  pocket;  and  the  whole  control  of  the        i860, 
manor  haying  been  with  his  family  for  so  long,  he      ex  parte 
looked  upon  his  appointment  more  in  the  light  of  P"'»«>»»- 
prifate  property  than  otherwise. 

A  E,  Turner,  in  support  of  the  application* — Stat.  28 
&  24  Firf-  c.  127.  8.  10.  enacts  that  •'  no  person  here- 
after bound  by  articles  of  clerkship  to  any  attorney  or 
solicitor  sliall,  during  the  term  of  service  mentioned  in 
such  articles^  hold  any  ofiSce  or  engage  in  any  employ- 
ment whatsoever  other  than  the  employment  of  clerk 
to  such  attorney  or  solicitor,  and  his  partner  or  partners 
(if  any)  in  the  business,  practice,  or  employment  of  an 
attorney  or  solicitor,  save  as  by*'  stat.  6  &  7  VicL  c.  78. 
"or  this  Act  otherwise  provided;  and  every  person 
bonnd  as  aforesaid  shall,  before  being  admitted  an  attor* 
ney  or  solicitor,  prove  by  the  a£Sdavit  required  under 
sect  14  of*  Stat  6  &  7  Vict  c.  78.  "that  he  has  not 
held  any  o£Eice  or  engaged  in  any  employment  contrary 
to  this  eitfu^tment,  and  the  form  of  such  afiSdavit  as 
aforesaid  shall  be  varied  by  such  addition  thereto  as  may 
be  necessary  for  this  purpose.''  The  savings  in  sect.  10 
do  not  apply  to  the  case  of  the  applicant.  But  though 
appointed  steward  of  the  manor  on  the  death  of  his 
father,  he  only  attended  three  times  to  hold  courts,  and 
the  main  part  of  his  duties  was  performed  by  deputy, 
and  his  object  in  attending  the  courts  was  to  learn  his 
business.  [Blackburn  J.  He  has  accepted  the  ofiSce 
and  is  within  the  letter  of  sect  10 ;  has  the  Court  a  dis- 
cretionary power  to  relax  the  enactment  ?]  It  may  be 
argued  that  the  Court  has  not,  because  an  affidavit  is 
necessary  negativing  that  the  clerk  has  held  any  office 
contrary  to  the  enactment    [Blackburn  J.  But  sect.  10 
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I860.        cloea  not  state  the  conaequence  of  his  holding  an  office: 
Ej^purte      perhaps  it  is  left  to  our  general  discretionary  power.]  If 
FxFFSBooRv.    ^|jg  ckmrt  puts  an  equitable  construction  on  the  enact- 
ment it  has  been  complied  with.    The  steward  of  a  manor 
is  not  necessarily  a  solicitor. 

Ck)CKBURN  C.  J.  Stat.  28  &  24  VirJ.  c.  127.  s.  la  is 
absolute,  and  requires  that  a  clerk  before  being  admitted 
to  be  an  attorney  shall  make  an  affidavit  that  he  had 
not  held  any  office  during  his  derkship.  That  this  appli- 
cant cannot  do.  Looking  into  the  authorities  it  is  dear 
that  the  stewardship  of  a  manor  is  an  office  within  the 
words  of  the  section. 

Blackbubn  J.  This  is  a  very  hard  case,  which  the 
Legislature  could  hardly  have  contemplated ;  and  if  we 
had  the  power  we  should  assist  the  applicant.  But  we 
have  no  discretion. 

Shbe  and  Lush  JJ.  concurred. 

Application  refused. 


R.  E.  Turner  afterwards  made  the  same  application 
to  the  Court  of  Common  Pleas  upon  an  affidavit  in  sub- 
stance the  same  as  that  used  here;  and  that  Court,  after 
conferring  with  the  Judges  of  this  Court,  granted  it 
(See  IH.^R.  487.) 
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Strauss  against  pRANCia  Mat 


1.  Ommsel  ratained  to  oondnet  a  esuM  is  dothed  with  an  apparent   MthorUy  of 
anthority  to  do  tsrerything  beloneinff  to  Uie  oondaet  of  it  which,  in  the    eoufueL 
oerciM  of  hifl  discretion,  he  thiiScs  oest  for  the  interests  of  his  client ;    Conducting 
iadnding  the  withdrawing  of  a  juror ;  and  if  acting  within  the  limits  of   cauae. 

tins  apparent  authority  he  enters  into  an  agreement  with  the  counsel    Withdrawal 
tor  the  other  side  as  to  the  cause,  this  agreement  is  binding  on  the  client    of  juror, 

2.  Sembb,  aUter,  when  he  makea  a  oompzomise  of  a  matter  collateral 
to  thi  cause. 

3.  Goimsel  has  no  ris^t  to  manage  a  cause  qfai$ut  the  will  of  hit 
client,  or  to  make  a  binding  agreement  as  to  it,  if  the  other  side  were 
infomied  that  his  i^ypaient  general  anthofitj  had  been  in  ftct  limited. 

'PHIS  was  an  action  for  a  libel  contained  in  a  review 
of  a  novel  called  The  Old  Ledger,  of  which  the 
plaintiff  was  the  author. 

The  defendant  pleaded  not  guilty ;  on  which  issue  was 
joiiied. 

On  the  trial  before  Erie  C.  J.^at  theiSWrey  Assises  at 
KhigeUm,  the  counsel  for  the  plaintiff,  having  put  in  the 
alleged  libel  and  called  a  witness  to  prove  that  it  applied 
to  The  Old  Ledger^  closed  his  case.  The  counsel  for 
the  defendant  then  commenced  his  case,  and  having  read 
and  commented  on  several  extracts  from  the  book, 
which  he  contended  justified  the  criticism  in  the  review, 
the  counsel  for  the  plaintiff  interposed,  stating  that  he 
could  not  carry  the  case  farther ;  and  an  arrangement 
was  made  between  the  counsel  on  both  sides  that  the 
cause  should  be  settled  by  the  withdrawal  of  a  juror, 
which  was  accordingly  done. 

It  was  now  sought  to  set  aside  the  proceedings  at  the 
trial  and  to  obtain  a  new  trial,  on  the  ground  that  the 

▼01.  Tii.  2  b  b.  &  8. 
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1866.       withdrawal  of  a  juror  was  against  the  express,  wish  of 

STBAVB8      the  plaintiff  and  without  his  consent. 

YjJicu.  '^^  affidavit  of  the  plaintiff  stated  that  he  was  present 
at  the  trial  ready  to  be  examined  in  the  case,  and  had 
in  Court  several  witnesses  of  high  literary  standing  and 
competent  scholarship  ready  to  give  evidence  that  the 
chaises  and  imputations  made  against  the  novel  in  the 
review  were  unfounded;  that  in  the  midst  of  the  address 
of  the  defendant's  counsel  to  the  jury  he  was  beckoned 
out  of  Court  by  his  attorney's  clerk,  who  informed  him 
that  his  counsel  intended  to  throw  up  the  case  and  to 
propose  that  a  juror  should  be  withdrawn ;  that  he  at 
once  energetically  protested  against  this,  and  insisted 
that  the  book  should  be  put  in  evidence,  and  told  the 
clerk  that  no  consideration  would  induce  him  to  with- 
draw the  case  from  the  cognizance  of  the  juiy  or 
to  consent  to  such  withdrawal ;  but  when  he  returned 
into  Court  he  was  only  just  in  time  to  hear  the  con- 
cluding remark  of  the  defendant's  counsel  in  reply  to 
his  counsel's  proposition  to  withdraw  a  juror  and  the 
Lord  Chief  Justice's  final  observations ;  that  if  he  had 
been  in  time  he  would  have  protested  against  the  pro- 
posed abandonment  of  his  case,  and  would  have  asked 
his  counsel  for  the  brief  and  to  allow  him  to  conduct 
his  own  case ;  that  his  counsel  in  omitting  to  put  in  the 
novel  as  evidence,  and  to  call  him  and  his  witnesses^ 
acted  entirely  on  his  own  personal  responsibility  and 
discretion  as  counsel ;  that  he  never  authorised  him  to 
propose  that  a  juror  should  be  withdrawn;  that  his 
instructions  to  him  were  to  let  the  case  go  to  the  jury, 
no  matter  what  the  issue  might  be.  The  affidavit  of 
the  managing  derk  of  the  plaintiff's  attorney  stated 
that  having  the  management  of  the  case  he  attended 
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the  trial  and  did  not  sanction  the  withdrawal  of  a  jnror,        1866. 
but  requested  coonsel  to  let  the  case  go  to  the  jury,      Siraum  ~^ 
and  informed  him  that  the  plaintiff  would  not  consent      fa^ou. 
to  the  withdrawal  of  a  juror ;  and  that  the  counsel  for 
the  plaintiff  acted  on  his  own  judgment  in  consenting 
to  sach  withdrawal. 

Kmeabf  moved  for  a  rule  accordingly. — Counsel  at 
a  trial  has  no  power  to  abandon  the  cause  of  his  client 
and  consent  to  withdraw  a  juror  without  consulting  him. 
There  can  be  only  one  dominus  litis,  and  counsel  does 
not  fill  that  character :  he  can  only  act  according  to 
the  instructions  contained  in  his  brief  or  communicated 
to  him  in  consultation.  A  plaintiff  cannot  be  non- 
suited against  his  will,  Dewar  v.  Purday  {a\  and  he 
most  be  called.  [Blackburn  J.  A  nonsuit  cannot  be 
entered  unless  the  plaintiff  is  supposed  to  be  absent.] 
A  barrister  is  retained  for  his  advocacy  and  not  for  the 
exercise  of  his  judgment  and  discretion  in  settling  a 
cause ;  he  has  less  authority  for  that  purpose  than  an 
attorney;  and  it  is  reasonable  that  should  be  so,  for 
he  is  not  liable  to  an  action  for  negligence  as  an  at- 
twneyis.  It  is  clear  that  counsel  has  not  unlimited 
authority ;  Smnfen  v.  Swinfm  (ft),  Prestwich  v.  Poley{c). 
[Mdlar  J.  In  the  former  case  there  was  a  compromise 
hj  which  an  estate  was  partitioned;  and  Crowder  J., 
1  C.  B.  N.  S.,  401-2»  takes  a  distinction  between  such 
a  compromise  and  one  which  deals  with  the  suit. 
Shee  J.    In  Surinfen  v.  Lord  Chelmtford  (d)  the  Court 

(a)3il#£166. 

(&)  18  C.  ^.  485;  1  C.  B.  2f.  8.  SMt;  2i  Beav.  549;  2  BeG,  fj. 
881. 

(e)  IS  C.  B.  a;  iSL  806.  (d)  5^.#A:8g0.922. 

2  B  2 
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1866.  of  Exchequer  held  that  "counsel  has  complete  an- 
Steadm  thority  over  the  suit,  the  mode  of  conducting  it,  and 
FaABow  ^  *^*^*  ^*  incident  to  it."  When  I  was  at  the  bar  I 
never  thought  that  I  possessed  such  a  wide  authority. 
MeUor  J.  Lord  AUnger^  the  greatest  advocate  of 
modem  times,  gained  many  verdicts  by  his  judgment 
in  not  calling  witnesses  contrary  to  the  wish  of  his 
client.]  That  is  the  exercise  of  discretion  in  the  con- 
duct of  the  cause.  There  is  no  difference  in  principle 
between  a  compromise  by  which  an  estate  is  divided 
between  parties  and  a  compromise  in  such  a  suit 
as  the  present,  which  has  the  effect  of  putting  an  end  to 
the  plaintiff's  right  of  action :  character  is  not  of  lew 
value  than  property.  [Mdlor  3.  In  order  to  make  a 
special  arrangement  with  reference  to  the  subject-matter 
of  a  suit  a  special  authority  is  necessary ;  but  by  the 
retainer  of  counsel  a  general  authority  is  communicated 
with  reference  to  all  ordinary  matters  in  the  cause. 
Blackburn  J.  It  has  never  been  decided  that  counsel 
has  not  authority  to  refer  a  cause,  if  he  does  so  fairly 
and  honestly.]  If  the  counsel  for  the  plaintiff  bad 
authority  to  settle  this  cause,  that  authority  was  with- 
drawn ;  and  the  holding  the  agreement  to  withdraw  a 
juror  not  binding  on  the  plaintiff  is  no  hardship  on  the 
defendant,  for  he  should  have  enquired  whether  authority 
to  do  so  had  been  given  by  the  plaintiff  to  his  counsel 

Blackburn  J.  We  are  all  agreed  that  it  would  not 
be  right  to  grant  a  rule  in  this  case.  At  the  trial  the 
counsel  for  the  plaintiff  thought  it  was  for  the  interest 
of  his  client  that  a  juror  should  be  withdrawn;  the 
plaintiff  expressed  himself  as  opposed  to  that  course,  and 
his  counsel  was  told  that  he  would  be  dissatisfied  with 


Fkahcis. 
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it  Bnt  this  was  remonBtrance^  rather  than  prohibition :  1866. 
the  authority  originally  conferred  upon  counsel  was  not  straubs 
withdrawn;  he  was  not  required  to  give  up  his  brief; 
nor  is  there  anything  on  the  affidavits  to  shew  that  he 
had  consented  to  do  so  unprofessional  a  thing  as  to 
undertake  the  conduct  of  the  cause,  giving  up  all  discre- 
tion as  to  the  manner  in  which  he  should  conduct  it. 

Mr.  Eenealy  argued  that  the  retainer  of  counsel  in  a 
cause  simply  implies  that  he  is'  to  furnish  his  powers  of 
urgoment  and  eloquence  on  behalf  of  his  client ;  but  it 
ia  ako  within  his  province  to  exercise  the  qualities  of 
judgment  and  discretion  on  emergencies  arising  in  the 
course  of  a  cause.  No  counsel  would,  I  think  accept 
a  brief  on  the  terms  of  being  simply  the  mouthpiece 
of  Ms  client.  However  that  may  be,  when  counsel  is 
retained  to  conduct  a  cause,  he  is  clothed  with  an 
apparent  authority  to  do  everything  belonging  to  the 
conduct  of  it  which,  in  the  exercise  of  his  discretion,  he 
may  think  best  for  the  interests  of  his  client,  and  if 
acting  within  the  limits  of  this  apparent  authority  he 
enters  into  an  agreement  with  the  counsel  for  the  other 
side  as  to  the  cause,  this  agreement  is  binding  on  the 
dient. 

The  case  of  Swinfen  v.  Swinfen  was  peculiar.  There 
counsel  of  great  eminence,  who  were  conducting  the 
issue  on  both  sidee^  thought  it  best  for  their  clients  to 
agree  to  terms  by  which  a  compromise  was  effected. 
When  the  case  first  came  before  the  Court  of  Common 
Pleas  on  the  motion  for  an  attachment  (a)  against  the 
plaintiff  for  refusing  to  perform  the  agreement  which  had 
been  made  a  rule  of  Court,  the  three  very  eminent 
Judges,  Cresnoett,  Williams  and  WUks  J  J.,  concurred  in 
(a)  18  a  B.  486. 
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1866.  holding  that  counsel  had  apparent  authority  to  make  the 
Straum  compromise,  and  that  the  client  was  bound  by  his  act, 
Fbahois.  ^^^  *^**  *^®  Court  would  not  enquire  into  the  exiatence 
or  the  extent  of  his  actual  authority*  But  the  motion 
failed  on  a  technical  objection.  On  a  subsequent  appli- 
cation (a)  CressweU  and  IVilUami  JJ.  retained  their 
former  opinion,  but  Crowder  J.  was  dissentient;  and  for 
that  reason,  according  to  the  usual  practice,  an  attach- 
ment was  not  issued,  the  defendant  being  left  to  resort 
to  a  Court  of  equity.  But  eyen  the  dissentient  Judge 
put  his  dissent  on  the  ground  that  the  compromise  ex- 
tended to  collateral  matter,  and  was  not  confined  to  the 
cause  itself:  he  said,  p.  400-1,  402,  Counsel  ''professes, 
in  conducting  a  cause,  to  act  entirely  upon  his  own 
judgment  and  discretion,  uncontrolled  by  his  client :  and 
the  client  leaves  the  whole  management  of  the  cause  to 
the  counseL  But,  where  a  compromise  is  contemplated, 
and  litigation  is  to  cease  upon  terms  to  be  arranged, 
counsel  then  can  only  act,  as  I  believe,  under  special  in- 
structions. ....  It  would  seem  a  strong  thing  to  hold 
that  counsel  receiving  a  brief  from  the  plaintiff  in  a 
feigned  issue  out  of  Chancery  to  try  whether  or  not  there 
was  a  valid  devise  of  a  large  estate  to  her,  has  inciden- 
tally an  implied  authority  to  decide  that  his  client  shall 
agree  to  waive  the  question,  and  give  up  all  claim  to  the 
estate,  upon  her  receiving  a  certain  annuity  for  life.'' 
And  when  the  case  came  before  the  Court  of  Chan- 
cery (ft)  upon  a  bill  for  specific  performance,  the  Master 
of  the  Bolls,  and  the  Lords  Justices  affirming  his  judg- 
ment, refused  to  give  effect  to  the  compromise,  partly 
on  the  groimd  of  the  proceeding  being  an  issue  directed 

(fl)  1  C.  B.  N.  8, 364  (*)  24 Beav.  549 ;  22>c  (?.  #  J. 381. 
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to  infonn  the  consdenoe  of  the  Courts  and  partly  on  the        ISBQ. 
gronnd  that  it  was  not  a  case  in  which  specific  perform-      straubs — 
anoe  ought  to  be  decreed.    In  Swinfen  v.  Lord  Chelms-      Yalvcia. 
ford  {a),  the  Court  of  Exchequer  took  the  same  ground 
as  Crowder  J.    PoUock  C.  B.,  in  delivering  the  judgment 
of  the  Court,  p.  922,  makes  a  distinction  between  the 
aothoritj  which  counsel  has  over  all  matters  incident  to 
the  suit  and  the  mode  of  conducting  it,  in  which  he  ex- 
pressly includes  withdrawing  a  juror,  and  his  authority 
orer  matters  collateral  to  the  suit     In  Prestwkh  v. 
foleg  ifi),  where  the  question  was  as  to  the  authority  of 
an  attorney  to  settle  the  action,  the  Court  of  Common 
Pleas  held  that  the  compromise  was  within  the  general 
scope  of  the  attorney's  authority,  and  was  binding  even 
between  attorney  and  client,  there  being  no  express 
prohibition  to  the  client  to  compromise,  and  he,  as 
well  as  ByUs  and  Keating  J  J.,  comment  on  Swinfen  v. 
Swinfen  as  a  very  peculiar  case,  and  do  not  treat  it 
as  an  authority  to  guide  in  any  case  not  similarly 
drcomstanced* 

In  deciding  that  the  withdrawal  of  a  juror  in  the 
present  case  is  binding  as  being  within  the  apparent 
authority  of  counsel,  I  do  not  mean  to  say  that  counsel 
has  a  power  of  managing  the  cause  against  the  will  of  his 
dient,  or  that  he  could  make  a  binding  agreement  as 
to  it,  if  the  other  side  were  informed  that  the  apparent 
general  authority  of  the  opposing  counsel  had  been  in 
&ctUmited. 

If  counsel  cannot  induce  his  client  to  act  on  his  advice, 
it  would  be  his  duty  to  return  his  brief,  and  say  I  will 
not  be  a  party  to  the  continuance  of  the  litigation. 

(a)  5  A  #  N,  890.  922.  (6)  18  C  B,  N.  8.  806. 
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1866.  MsLLOR  J.    I  am  of  opinion  that  no  case  ia  made  out 

^^^^  on  the  affidavits  to  disturb  the  airangement  entered  into 
Fejurois.  ^^  ^^^  ^™'''  '^^  matter  then  transacted  was  within  the 
apparent  authority  of  counsel  on  both  sides;  and  unless 
it  was  shewn  that  the  attempt  of  the  plaintiff  to  limit 
this  authority  of  his  counsel  had  been  brought  to  the 
knowledge  of  the  other  side,  it  was  within  his  compe- 
tency to  make  a  valid  agreement  with  them.  In  this 
country  I  have  no  doubt  that  counsel  would  not  aooqpt 
a  brief  in  a  cause  on  the  terms  of  hiring  out  his  l^al 
knowledge  and  power  of  argument  and  eloquence  at 
the  dictation  of  his  client;  and  I  should  be  sorry  that 
any  counsel  should  consent  to  take  a  brief  with  a  con- 
dition that  he  was  not  to  conduct  it  except  in  accordance 
with  that  dictation.  If  a  client  attempted  to  deprive  his 
counsel  of  all  discretion  as  to  the  mode  of  conducting  the 
cause,  the  duty  of  the  counsel  would  be  to  return  the 
brie^  and  I  have  seen  that  done.  When  counsel  perceives 
that  his  client's  case  has  become  desperate^  or  that  an 
overwhelming  answerwiU  be  made  out  by  the  adversaiy, 
it  is  within  the  ordinary  exercise  of  his  discretion  to 
enter  into  a  compromise.  We  do  not  decide  that 
counsel  has  unlimited  authority.  Nor  is  it  necessary  to 
decide  whether  he  could  in  defiance  of  his  client  wiUi- 
draw  a  juror;  but  he  should  say  *'  If  you  will  not  allow 
me  to  exerdse  my  discretion  it  will  be  my  duty  to 
return  my  brief.'*  Swmfen  v.  Lard  Chelmsford  (a)  lays 
down  the  rule  that  the  withdrawing  a  juror  is  included 
within  the  ordinary  authority  of  counsel,  and  that  the 
meaning  of  the  judgment  of  Crawder  J.  in  Swinfen  v. 
Swinfen  {b)  was,  that  the  compromise  was  not  binding 
on  the  ground  that  it  was  against  the  assent  of  the 
(a)  6  &fN,  890.  922.  (6)  1  C.  B,  N.  &  9&L 
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dient  in  a  matter  collateral  to  the  action ;  which  dis-  isoe. 

tujgnishes  that  case  both  in  the  Common  Pleas  and  in  g^^^^ 

fke  Courts  of  equity  from  the  present.  p  ^• 


Sheb  J.  We  most  not  confound  the  question  as  to  the 
Cuect  of  an  agreement  made  by  counsel  in  the  conduct 
of  the  cause^  and  the  question  what  is  the  proper  course 
for  counsel  to  pursue  when  his  client  wishes  to  limit  the 
general  aut&ority  given  to  him  by  a  retainer  to  conduct  a 
cause.   The  question  in  the  present  case  is  not  whether 
It  would  have  been  better  that  counsel  should  have 
consulted  his  client,  and  if  he  refused  to  act  on  his 
^^ke  have  thrown  up  his  brief;   but  whether  the 
plaintiff  is  bound  by  what  his  counsel  did.    We  are 
concluded  by  authority  that  upon  the  retainer  of  couu- 
^  he  can  Innd  his  client  in  any  matter  within  the 
Knuts  of  the  conduct  of  the  cause ;  and  it  would  be 
uijurious  to  the  interests  of  the  client  if  he  could  not,  for 
^  many  cases  a  compromise  is  obviously  for  his  bene- 
fit If  Mr.  Kenealy'%  argument  were  correct  a  cause 
^d  not  be  settled  by  withdrawing  the  record  or  a  juror 
^ess  the  client  himself  were  present  to  give  his  assent. 
^ere  would  be  great  inconvenience  in  that,  as  well  as 
^i^  to  the  client.     In  Swinfen  v.  Lard  Chelmsford  (a) 
theieal  question  was,  whether  the  defendant  was  liable 
to  an  action  for  having,  as  counsel,  consented  to  a  com- 
Pmise  by  withdrawing  a  juror  on  terms  which  he  had 
^0  authority  to  make ;  and  it  was  only  decided  that  no 
action  would  lie  for  an  honest  exercise  of  the  discretion 
entmsted  to  him;   but  the  judgment  of  the  Court, 
delivered  by  Pollock  C.  B.,  went  farther,  for  he  says, 
P*922,  '' Although  a  counsel  has  complete  authority 
(a)  bH,iN,  890. 


FjuLMCia. 
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1866.  over  the  soit^  the  mode  of  conducting  it,  and  all  that 
St&auss  i*  incident  to  it — such  as  withdrawing  the  record,  with- 
FEANCI8.  d'^^^g  &  juror,  calling  no  witnesses,  or  selecting  such 
as,  in  his  discretion,  he  thinks  ought  to  be  called,  and 
other  matters  which  properly  belong  to  the  suit  and 
the  management  and  conduct  of  the  trial — we  think  he 
has  not,  by  virtue  of  his  retainer  in  the  suit,  any  power 
over  matters  that  are  collateral  to  if  It  is  there 
unequivocally  laid  down  that  counsel  when  he  consents 
to  the  withdrawing  of  a  juror  has  authority  to  bind  his 
client ;  and  this  gives  to  the  opposite  party,  who  agreed 
to  the  withdrawal,  a  right  to  insist  upon  the  arrangement 
being  carried  out 

It  is  another  question  whether  cotmsel  is  right  in 
compromising  an  action  contrary  to  the  express  wish 
of  his  client,  particularly  in  a  case  in  which  personal 
honour  or  literary  character  may  be  involved.  If  the 
client  wishes  to  fetter  his  counsel's  discretion,  and 
nsbts  on  a  course  which  counsel  cannot  approve,  the 
right  step  for  him  to  take  is  to  return  his  brief* 

We  do  not  say  that  counsel  has  imlimited  authority 
to  bind  his  client  in  the  conduct  of  a  cause,  but  that  he 
has  a  general  authority,  which  is  to  be  guided  by  the 
opinion  of  his  client. 

Rule  refused. 
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1866. 


Hadlet  and  others,  appellants.  Perks  and 
another,  respondents. 

MetropolUan 
JPoiic$  ttfui 
1-  ^  2  ft  3  Vkt.  e.  47.  «.  66.  empowers  a  Metropolitan  Police  PoUce  Courts, 
?^°wie  to  stop,  search,  and  detain  any  yeflsel,  boat,  cart,  or  carriage,   2^3  Vict, 
'°of  iipoQ  ^}jj^  ^^^  ^y^  ^  reason  to  suspect  that  any  thing  stolen  e,  47.  s.  66.  - 
^  luutvfblly  obtsined  may  be  found,  and  aiso  any  person  who  may  be  e.  71.  m.  24. 26. 
^I^ubly  suspected  of  haying  or  eonyeying  in  any  manner  any  thing  Having  in 
^or  BnUwfuUy  obtained.    Stat.  2  i  3  Vict.  c.  71.  «.  24.    Eyeiy  poueation  or 
P^®oj^wlio  shall  be   "brought  before'*  any  Metropolitan  magistrate  conveying 
^*iged  with  haying  in  his  possession  or  eonyeying  in  any  manner  any  thing  mapeded 
^^  which  may  be  reasonably  suspected  of  being  stolen  or  unlawfully  of  being  stolen 
^taiaed,  and  who  shall  not  giye  an  account  to  uie  satisfaction  of  the   or  unlawfully 
^^fj^te  how  he  came  by  it,  shall  be  deemed  guilty  of  a  misdemeanor  obtained, 
tJ  '^li^ble  to  a  penalty  or  imprisonment    Sect.  26.  When  any  person  Person 
'^  be  brought  before  any  such  magistrate  charged  with  haying  or   "  brouaht 
^Tmoj;  any  thing  stolen  or  unlawfully  obtained,  and  shall  declare   brfor/'  a 
^*t  he  leceiTed  the  same  from  some  other  person,  or  that  he  was  em-   magistrate, 
poyed  SB  a  carrier,  agent,  or  seryant  to  convey  the  same  for  some  other 
P^BOD,  the  magistrate  is  to  cause  eyery  such  person,  &c  to  be  brought 
^onhim  and  examined,  and  examine  witnesses  touching  the  same; 
J^  u  it  shall  appear  that  any  person  had  possession  of  such  thing,  and 
f|»l  reasonable  cause  to  belieye  the  same  to  haye  been  stolen  or  unlaw- 
^  obtamed,  he  shall  be  liable  to  a  penalty  or  imprisonment.    By 
^^  ^  of  c  71,  that  and  lite  former  Act  are  to  be  construed  together 
^^  Act    Held,  that  the  jurisdiction  of  the  magistrate  under  c.  71, 
^«iwas  oonfined  to  cases  in  which  a  constable  could  arrest  under 
^^7,  B.  66;  which  appUee  to  persons  haying  or  eonyeying  thines  in  the 
"^^  and  not  to  persons  haying  possession  of  things  in  a  house  or 


\  Semble,  per  Blackburn  J.,  that  sect  26  of  stat  2  &  3  Vict.  c.  71 .  is 
^med  to  cases  in  which  the  things  haye  been  actually  stolen  or  unlaw- 
%  obtained. 

»•  Upon  informations  against  the  appellants  charging  that  they 
iinlavfiilly  had  in  their  possession,  and  contrary  to  the  statute,  a 
^mhet  of  sacks  the  property  of  the  respondents,  and  which  were 
'^^^bly  suspected  of  oeing  stolen  ana  unlawfully  obtained,  the 
''^'ffstrate  issued  summonses  to  the  appellants  to  appear  before  hun  to 
^sver  the  informations  &c. ;  they  appeared  accordingly  and  were  con- 
^cted:  the  sacks  were  found  at  the  steam  flour  mills  of  the  appellants. 
Held, 

(I.)  That  the  appellants  were  "  brought  before"  the  magistrate 

within  the  meaning  of  stat.  2  &  3  Vict.  c.  71.  s.  24. ;  but 
(2.)  That  they  had  not  possession  of  the  sacks  within  that  section, 
aad  therefore  the  conyietion  could  not  be  supported. 

pASE  stated  by  the  Lord  Mayor  of  London,  being 
one  of  the  justices  for  that  city,  under  stat  20  &  21 
Vict.  c.  43. 
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1866.  On  the  10th  May,  1865,  three  seyeral  infonnations 

Hadlbt  '^^^  preferred  by  the  respondents,  who  were  millers  at 
Pkuj.  ^Aa</  Thamett  against  the  appellants,  jointly  charging 
three  offences,  viz.,  that  each  of  them  on  the  three 
several  days  after  mentioned,  in  Upper  Thames  Streelf 
unlawfnlly  had  in  their  possession,  and  contrary  to  the 
statute,  certain  goods,  that  is  to  say,  on  the  11th  Aprilt 
1865,  twelve  sacks;  on  the  18th  April,  1865,  nine  sacks; 
and  on  the  24th  April,  1865,  fourteen  sacks  respectively; 
the  property  of  the  respondents,  and  which  were  reason- 
ably suspected  of  being  stolen  and  unlawfully  obtained. 
The  informations  were  laid  under  The  Metropolitan 
Police  Courts  Act,  2  &  8  Vict.  c.  71.  «.  24,  the  powers 
in  which  are  given  by  stat  3  &  4  Vict  c.  84.  #•  6.  to 
two  city  justices,  and  by  stat  11  &  12  Vict.  c.  4S.  «.  S4 
to  one  such  justice. 

Upon  the  information  being  laid,  the  Lord  Mayor 
issued  summonses  to  the  appellants,  commanding  them 
''to  be  and  appear''  before  him  on  Friday,  the  19th 
May,  1865,  at,  &c.,  or  before  such  other  justice  or  jus- 
tices of  the  peace  for  the  city  as  might  then  be  there, 
to  answer  to  the  informations,  and  to  give  an  account  to 
the  satisfaction  of  such  justice  or  justices  how  they 
came  by  the  goods  respectively,  and  to  be  further  dealt 
with  according  to  law ;  and  the  appellants  accordingly 
appeared  by  themselves  and  their  counsel  and  attorney 
on  that  day,  and  severally  pleaded  not  guilty  to  the 
charges,  when  an  objection  was  taken  by  the  appellants' 
counsel  that  the  Lord  Mayor  had  no  jurisdiction  to 
entertain  the  case  as  they  were  not  properly  brought 
before  him,  which  was  by  consent  reserved  until  the 
dose  of  the  evidence  for*  the  respondents. 

It  appeared  that  on  the  three  days  alleged  in  the 
informations  the  number  of  sacks  named  marked  with 
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the  brand  of  the  respondents^  amongst  a  lai^e  number        1866. 
of  sacks  of  other  owners,  were  found  at  the  steam  flour      hadwt 
mills  of  the  appellants,  J.  L.  Hadky  and  J.  Hadley,  in       pi^Vu. 
Upper  Thames  Street,  at  which  James  Ebden  was  the 
foreman,  by  an  officer,  who  was  also  a  constable  of  a 
society  known  as  The  Sack  Protection  Society,  formed 
among  the  millers  of  the  Metropolis  and  the  neighbour- 
ing counties  for  the  protection  of  the  flour  sacks  of  the 
members,  and  for  the  prosecution  of  persons  having 
illegal  possession  of  such  sacks. 

The  counsel  for  the  appellants  objected  to  the  juris- 
diction of  the  Lord  Mayor  on  six  grounds.  [They  are 
noticed  in  the  argument  for  the  appellants.]  The  Lord 
Mayor  being  of  opinion  that  he  had  jurisdiction,  evi- 
dence was  then  given  for  the  appellants. 

The  details  of  the  evidence  on  both  sides  were  con- 
tained in  two  Appendices,  which  were  to  be  taken  as 
part  of  the  case. 

The  Lord  Mayor  was  of  opinion  and  was  advised : 

First.  That  the  appellants  were  properly  brought 
before  him  within  the  meaning  of  stat.  2  &  8  Vict. 
c.7L#.  24. 

Secondly.  That  sect.  24  created  a  new  offence  and  that 
its  provisions  were  specially  intended  to  provide  an 
additional  and  summary  remedy  for  protecting  property 
in  those  cases  where  an  indictment  could  not  be  sus- 
tained, or  it  was  inexpedient  to  adopt  that  course  of 
proceeding,  and  that  therefore  it  was  not  necessary  that 
there  should  be  positive  evidence  that  an  actual  larceny 
or  a  firaud  had  been  committed  with  respect  to  them, 
reasonable  suspicion  being  sufficient. 

Thirdly.  That  the  appellants  had  brought  themselves 
within  the  operation  of  that  section,  inasmuch  as  they 
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1866.       had  poesession  of  the  sacks  which  ^ere  reasonably  sos- 
Hadlbt      pected  of  being  stolen  or  unlawfuUy  obtained* 
PeI'kb  Fourthly.  That  the  appellants  had  not  given  him  a 

satisfactory  account^  as  required  by  the  section,  how  they 
came  by  the  sacks. 

He  therefore  conricted  them  of  the  offence  upon 
each  of  the  three  days. 

The  question  for  the  opinion  of  this  Conrt  was, 
whether  he  was  right  in  point  of  law  in  convicting 
them. 

Stat.  2  &  8  Vict  c.  4nr.  s.  66.  ''Any  person  found 
committing  any  offence  punishable  either  upon  indict- 
ment or  as  a  misdemeanor  upon  summary  conviction, 
by  virtue  of  this  Act,  may  be  taken  into  custody 
without  a  warrant  by  any  constable,  or  may  be  appre- 
hended by  the  owner  of  the  property  on  or  with  respect 
to  which  the  offence  shall  be  committed,  or  by  his  ser- 
vant or  any  person  authorized  by  him,  and  may  be 
detained  until  he  can  be  delivered  into  the  custody 
of  a  constable  to  be  dealt  with  according  to  law ;  and 
every  such  constable  may  also  stop,  search,  and  detain 
any  vessel,  boat,  cart,  or  carriage  in  or  upon  which 
there  shall  be  reason  to  suspect  that  any  thing  stolen 
or  unlawfully  obtained  may  be  found,  and  also  any 
person  who  may  be  reasonably  suspected  of  having  or 
conveying  in  any  manner  any  thing  stolen  or  unlaw- 
fully obtained ;  and  any  person  to  whom  any  property 
shall  be  offered  to  be  sold,  pawned,  or  delivered,  if  he 
shall  have  reasonable  cause  to  suspect  that  any  such 
offence  has  been  committed  with  respect  to  such  pro- 
perty, or  that  the  same  or  part  thereof  has  been  stolen 
or  otherwise  unlawfully  obtained,  is  hereby  authorised, 
and  if  in  lus  power  is  required,  to  apprehend  and 
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detaiB^  and  as  soon  as  may  be  to  deliver  sucli  ofiender  18G6. 
into  the  custody  of  a  constable,  together  with  such  hadlst 
property,  to  be  dealt  with  according  to  law/'  Puss. 

Sect.  69.  ''  Every  person  taken  into  custody  by  any 
constable  belonging  to  the  Metropolitan  Police,  without 
warranty  except  persons  detained  for  the  mere  purpose 
of  ascertaining  their  name  or  residence,  shall  be  forth- 
with delivered  into  the  custody  of  the  constable  in 
charge  of  the  nearest  Station  House,  in  order  that  such 
perBon  may  be  secured  until  he  can  be  brought  before  a 
magistrate,  to  be  dealt  with  according  to  law,  or  may 
give  bail  for  his  appearance  before  a  magistrate,  if  the 
constable  in  charge  shall  deem  it  prudent  to  take  bail  in 
the  manner  hereinafter  mentioned.'' 

Stat.  2  &8  VicL  c.  71.  s.  iA.  "Every  person  who 
shall  be  brought  before  any  of  the  said  magistrates 
charged  with  having  in  his  possession  or  conveying  in 
any  manner  anything  which  may  be  reasonably  suspected 
of  being  stolen  or  unlawfully  obtained,  and  who  shall 
not  give  an  account  to  the  satisfaction  of  such  magistrate 
how  he  came  by  the  same,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  liable  to  a  penalty  of  not  more 
than  5/.,  or,  in  the  discretion  of  the  magistrate,  may  be 
imprisoned  in  any  gaol  or  house  of  correction  within  the 
Metropolitan  Police  district,  with  or  without  hard  labour, 
for  any  time  not  exceeding  two  calendar  months." 

Sect.  25.  ''If  information  shall  be  given  on  oath 
to  any  of  the  said  magistrates  that  there  is  reason- 
able cause  for  suspecting  that  anything  stolen  or 
unlawfully  obtained  is  concealed  or  lodged  in  any 
dwelling  house  or  any  other  place,  it  shall  be  lawful 
for  such  magistrate,  by  special  warrant  under  his  hand 
directed  to  any  constable,  to  cause  every  such  dwelling 
house  or  other  place  to  be  entered  and  searched  at  any 


380  EASTER  TERM. 

1866.       time  of  the  day,  or  by  night  if  power  for  that  purpose. 
Hadlby      ^  given  by  such  warrant;  and  the  said  magistrate,  if 

PbbVls.  ^^  ^^^  appear  to  him  necessary,  may  empower  such 
constable  with  snch  assistance  as  may  be  found  neoes- 
sary,  such  constable  having  previously  made  known  sadi 
his  authority,  to  use  force  for  the  effecting  of  such  entiji 
whether  by  breaking  open  doors  or  otherwise^  and  if 
upon  search  thereupon  made  any  such  thing  shall  be 
found,  then  to  convey  the  same  before  a  magistrate,  or 
to  guard  the  same  on  the  spot  until  the  offenders  are 
taken  before  a  magistrate,  or  otherwise  dispose  thereof 
in  some  place  of  safety,  and  moreover  to  take  into 
custody  and  carry  before  the  said  magistrate  every 
person  found  in  such  house  or  place  who  shall  appear 
to  have  been  privy  to  the  deposit  of  any  such  thing, 
knowing  or  having  reasonable  cause  to  suspect  the  same 
to  have  been  stolen  or  otherwise  unlawfully  obtained.^' 

Sect.  26.  **  When  any  person  shall  be  brought  before 
any  such  magistrate  charged  with  having  or  conveying 
any  thing  stolen  or  unlawfuUy  obtained,  and  shall 
declare  that  he  received  the  same  firom  some  other 
person,  or  that  he  was  employed  as  a  carrier,  agent,  or 
servant  to  convey  the  same  for  some  other  person,  such 
magistrate  is  hereby  authorized  and  required  to  cause 
every  such  person,  and  also,  if  necessary,  every  former 
or  pretended  purchaser,  or  other  person  through' whose 
possession  the  same  shall  have  passed,  to  be  bnioght 
before  him  and  examined,  and  to  examine  witnesses  upon 
oath  touching  the  same ;  and  if  it  shall  appear  to  such 
magistrate  that  any  person  shall  have  had  possession  of 
such  thing,  and  had  reasonable  cause  to  believe  the 
same  to  have  been  stolen  or  unlawfully  obtained,  every 
such  person  shall  be  deemed  guilty  of  a  misdemeanor, 
and  to  have  had  possession  of  such  thing  at  the  time 
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a&d  place  when  and  where  the  same  shall  have  been       1866. 
found  or  seized ;  and  the  possession  of  a  carrier,  agent,      haduby^ 
or  servant  shall  be  deemed  to  be  the  possession  of  the       pe^'x& 
person  who  shall  have  employed  such  other  person  to 
oonyey  the  same^  and  shall  be  liable  to  a  penalty  of  not 
more  than  5/.,  or,  in  the  discretion  of  the  magistrate^ 
mty  be  imprisoned  in  any  gaol  or  house  of  correction 
within  the  Metropolitan  Police  district)  with  or  without 
hard  labour,  for  any  time  not  exceeding  three  calendar 


The  case  was  argued  on  AprU  21,  25,  and  judgment 
given  on  the  latter  day. 

Cfffard  (Poland  with  him),  for  the  respondents. — ^The 
conviction  is  under  sect.  24  of  the  Metropolitan  Police 
Courts  Act,  2  &  3  Vict,  c.  71.,  and  the  first  objection  is 
that  that  section  creates  no  offence,  but  that  the  offence 
is  created  by  sect  66  of  the  Metropolitan  Police  Act| 
2  &  3  rict  c.  47.,  which  Act  and  stat  2  &  3  Vict 
c.  71.  are  by  sect  55  of  the  latter  to  be  construed 
together  as  one  Act  But  sect.  66  of  stat.  2  &  3  VicL 
c.  47.  does  not  create  an  offence,  it  only  gives  powers 
of  apprehension  and  search  when  persons  are  found 
committing  any  offence  punishable  under  the  Act,  or 
are  reasonably  suspected  of  having  or  conveying  any 
thing  stolen  or  unlawfully  obtained ;  whereas  by  sect.  24 
of  2  &  3  VicL  c,  71.  a  person  charged  with  having  in  his 
possession  &c.  anything  reasonably  suspected  of  being 
stolen.or  unlawfully  obtained  and  who  shall  not  account 
to  the  satisfaction  of  the  magistrate  how  he  came  by  tlie 
same  is  guilty  of  a  misdemeanor. 

The  second  objection  is  that  the  appellants  not  being 
in  custody,  but  only  appearing  on  summons,  were  not 
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1866.  brought  before  the  Lord  Mayor  within  the  meaniBg  of 
Haolbt  »ect.  24  of  Stat.  2  &  8  Fici.  c.  71. ;  bat  when  that 
PsRKg^  flection  says  '^  every  person  who  shall  be  brought  before 
any  of  the  said  magistrates/'  it  means  by  legal  process 
whether  summons  or  warrant.  Sect.  19  gives  power  to 
the  police  magistrate  to  summon  the  party  charged 
with  any  matter  which  he  is  authorised  to  hear  and 
determine  summarily.  And  by  sect.  26^  when  a  person 
brought  before  the  magistrate  charged  with  having  or 
conveying  anything  stolen  or  unlawfully  obtained,  de- 
clares that  he  received  the  same  from  some  other  person, 
&C.,  the  magistrate  is  required  to  ''cause  every  such 
person,  and  also,  if  necessary,  every  former  or  pretended 
purchaser,  or  other  person  through  whose  possession  the 
same  shall  have  passed,  to  be  brought  before  him/'  it 
could  not  have  been  meant  that  every  such  person 
should  be  apprehended  and  brought  in  custody.  [Luih  J. 
There  are  three  modes  by  which  a  person  may  be  brought 
before  the  magistrates,  viz.  by  summons,  by  warrant, 
and  by  the  act  of  the  constable.  Blackburn,  J.  It  would 
be  an  unnecessary  harshness  to  issue  a  warrant  against 
the  party  if  his  attendance  could  be  obtained  without 
it.]  Also  the  form  of  conviction  given  in  Schedule  (B.), 
which  by  sect  48  is  applicable  to  all  offences  punish- 
able summarily  under  the  Act,  states  that  the  party  was 
"  brought  before''  the  magistrate,  which  must  mean  in 
due  course  of  law.  [Shee  J.  Sect.  22  makes  a  distinc* 
tion  between  a  witness  coming  before  the  magistrate  on 
summons  and  being  brought  before  him  by  warrant.] 
*  Suppose  a  summons  issued  against  a  party,  and  after- 
wards a  warrant,  and  the  party  was  brought  up  in 
custody,  it  seems  absurd  that  the  magistrate  should 
have  jurisdiction  in  the  latter  case  and  not  if  the  party 
appeared  in  obedience  to  the  summons. 
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The  third  objection  is  that  the  daas  of  persons  against        1866; 
whom  Stat  2  &  8  Vict  ec.  47.  7L  arc  directed  is  an       Baclit 
enatic  dass,  who  are  wandering  about  in  mannal  pos-       Pbbks. 
session  of  suspected  property,  with  which  they  would 
escape  if  not  arrested  on  the  spot ;  but  the  possession 
contemplated  by  stat  2  &  8  Viet.  c.  71.  is  any  posses- 
sion which  gives  the  party  dominion  over  the  articles  in 
respect  of  which  he  is  charged. 

The  fourth  objection  is  that  sect  24  does  not  apply 
to,  goods  in  possession  of  known  residents  deposited  on 
their  premises ;  but  there  is  nothing  in  the  terms  of  the 
section  to  prevent  it  from  applying  to  such  goods. 

The  fifth  objection  is  that  the  24th  section  of  stat 
2  &  3  Vict,  c.  71.  defining  the  duties  of  the  magistrates 
when  persons  are  brought  befoUe  them  charged  with 
having  in  their  possession  or  conveying  any  thing  stolen 
or  nnlawfoDy  obtained^  shews  that  the  offence  is  created 
by  sect  66  of  stat  2  &  8  Vict  c.  47. ;  but  sect  24  of 
>tat  2  &  8  Viet  c.  71.  is  not  limited  to  cases  in  which 
the  constable  has  exercised  the  powers  given  to  him  by 
sect  66  of  stat  2  &  8  Vict  c.  47. 

The  6th  objection  is,  that  stat  2  &  3  Vict  c.  71.  was 
intended  to  refer  to  goods  suspected  of  being  stolen  or 
unlawfully  obtained,  and  not  to  goods  of  which  posses- 
sion had  been  taken  under  circumstances  which  would 
render  a  person  civilly  responsible.  No  doubt  the  magis- 
trate must  find  a  mala  mens;  but  it  is  not  necessary 
that  there  should  be  proof  of  the  goods  having  been 
in  fact  stolen  or  unlawfully  obtained.  The  Legislature 
intended  to  give  a  summary  remedy  where  proof  of 
stealing  or  unlawfully  obtaining  was  impracticable ;  it  is 
tnffident  to  shew  that  the  owner  never  parted  with  his 
property  in  the  goods,  and  it  is  for  the  magistrate  to 
2  c  2 
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1866.  form  his  opinion  of  the  knowledge  of  that  fact  by  the 
Hadljbt  party  charged  and  of  the  account  which  he  gives  for  his 
Pbbka.  possession  of  them :  circumstantial  evidence  is  suffi- 
cient. [Blackburn  J.  The  enactment  includes  the 
case  of  an  innocent  possessor  of  goods  who  may  not  be 
able  to  give  an  account  of  his  possession  of  them  by 
reason  of  the  death  of  his  witness.] 

It  is  no  objection  that  the  goods  were  not  in  the 
manual  possession  of  the  appellants;  it  is  sufficient 
under  sect  24  of  stat  2  &  3  Vict  c.  71.  if  they  were  on 
the  premises  of  the  party  with  his  knowledge.  [Lush  J. 
Sect.  26  contains  an  express  provision  that  the  posses- 
sion of  the  agent  shall  be  the  possession  of  the  prin- 
cipal.] 

Parry  Serjt  ( fVaddy  with  him),  for  the  appellants. — 
First.  The  Lord  Mayor  had  no  jurisdiction  in  this  case. 
Stat.  2  &  3  Vict  c.  47.  s,  66.  gives  more  power  to  police 
constables  than  they  had  at  common  law  for  arresting 
persons  without  warrant  and  bringing  them  before  ma- 
gistrates :  stat  2  &  3  VicL  c.  71.  8.  24.  is  supplementary 
to  this,  and  gives  correlative  powers  to  the  magis- 
trates to  commit  the  persons  so  brought  before  them. 
The  object  of  sect.  66  of  stat.  2  &  3  VicL  c.  47.  is 
to  arrest,  and  of  sect.  24  of  stat.  2  &  3  Vict, 
c,  71.  to  punish  the  same  class  of  offenders.  Sect.  66 
of  the  former  Act ;  which  is  very  similar  to  sect  7  of 
stat.  10  G.  4.  c.  44.,  evidently  refers  to  a  vagrant  class 
of  persons  who  are  wandering  about  in  possession  of 
goods  suspected  to  have  been  stolen  or  unlawfully 
obtained  with  which  they  would  escape  if  not  arrested 
on  the  spot,  and  whom  therefore  it  is  necessary  to  bring 
before  a  magistrate  to  account  for  the  possession  of  the 
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goods:  the  party  must  either  have  manual  possession  of  1866. 
them  or  have  them  in  a  vessel,  boat,  or  carriage.  The  hadlet 
possession  of  such  goods  in  a  house  is  provided  for  in  pbbkb. 
sect  25  of  Stat.  2  &  8  Fict  c.  71. ;  but  then  there  must 
be  proof  that  they  were  stolen  or  unlawfully  obtained. 
[Lush  J.  Sect.  25  applies  to  the  case  of  stolen  goods 
brought  to  the  house  of  a  third  person.  Sect  24  does 
not  enable  the  magistrate  to  deal  with  the  person  who 
brought  them  there.  Poland.  Sect  80  directs  what  is 
to  be  done  with  the  goods.  Lush  J.  In  order  to  obtain 
a  search  warrant  under  sect.  25  there  must  be  an  infor- 
mation on*Oath  that  the  things  were  actually  stolen  or 
unlawfully  obtained,  and  it  is  inconsistent  with  that 
provision  that  on  mere  suspicion  of  goods  having  been 
stolen  or  unlawfully  obtained  a  person  may  enter  a 
boose  without  warrant  to  take  them  out  of  it.]  A  person 
stopped  in  the  street  with  things  in  his  possession  is 
'^conveying*'  them  as  much  as  if  they  were  in  a  carriage. 
[He  referred  to  sect.  26.]  [^Blackburn  J.  That  section 
describes  persons  having  or  conveying  ''any  thing  stolen 
or  unlawfully  obtained  :"  not  *'  any  thing  which  may  be 
reasonably  suspected  of  being  stolen^'  or  unlawfully 
obtamed  as  in  sect.  24.] 

Polandy  in  the  absence  of  Giffard,  was  heard  in  reply. 
—[Bkckbum  J.  The  Court  desire  to  hear  you  on  the 
point  whether  the  jurisdiction  of  the  magistrate  under 
sect.  24  of  stat.  2  &  3  VicL  c.  71.  is  not  confined  to 
cases  in  which  a  constable  can  arrest  under  sect.  66  of 
Stat.  2  &  3  VicL  c.  47.,  that  is,  where  the  goods  sus- 
pected to  have  been  stolen  or  unlawfully  obtained  are  in 
transitu.  We  all,  as  at  present  advised,  think  that 
where  the  facts  justify  the  taking  a  person  into  custody 
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1866.  the  jurisdiction  of  the  magistrate  is  not  ousted  bj 
HadZit  reason  of  his  haying  been  summoned  instead  of  brought 
Pbbxs.  l>efore  the  magistrate  by  warrant  or  in  custody.] 
Sect.  24  of  Stat.  2  &  8  Vict.  c.  71.  applies  to  cases  in 
which  the  person  has  possession  of  goods  suspected  to 
be  stolen  or  unlawfully  obtained  whether  he  have  them 
in  a  street,  in  a  shop^  or  elsewhere.  Suppose  the  owner 
of  the  goods  could  not  be  found  within  eight  days, 
beyond  which  time  the  power  of  the  magistrate  under 
Stat.  11  &  12  Vict.  c.  42.  s.  21.  to  remand  a  party 
accused  does  not  extend^  the  person  in  possession  of  the 
goods  would  be  entitled  to  be  discharged  firoA  custody; 
but  this  enactment  interposes  and  makes  it  an  offence 
if  under  circumstances  of  suspicion  he  does  not  shew 
how  he  obtained  possession  of  the  goods.  It  cannot 
make  any  difference  whether  the  thing  suspected  to  hare 
been  stolen  or  unlawfully  obtained  is  in  the  pocket  of  a 
person  out  of  doors  or  on  the  counter  of  a  shop.  [^Black- 
bum  J.  In  the  latter  case  there  might  be  a  doubt 
whether  it  was  expedient  to  grant  a  summary  power  to 
a  magistrate^  and  the  Legislature  may  have  intended  that 
the  offence  should  be  proved  before  a  jury.  A  summary 
jurisdiction  is  not  to  be  extended  without  dear  words. 
Lush  J.  Under  sect.  25  goods  cannot  be  taken  out  of  a 
house  except  upon  an  information  that  there  is  reason- 
able cause  for  suspecting  that  they  have  been  stolen  or 
unlawfully  obtained^  nor  can  a  person  be  apprehended 
in  a  house  without  a  warrant|  except  upon  such  an 
information.]  That  is  because  he  has  a  known  place  of 
dwelling.  [Blackburn  J.  Sect.  25  gives  a  power  beyond 
that  given  by  the  common  law,  because  it  extends  to 
goods  '' unlawfully  obtained/'  the  having  of  which  at 
common  law  is  only  a  misdemeanor.]     The  language  of 
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sect  66  of  the  former  Act  is  almost  the  same  as  that  of  1866. 
aect.  25  of  the  later.  [Lush  J.  Sect.  66'  applies  when  SI^HT" 
there  is  a  suspicion  that  "  anything  stolen^  or  unlawfully 
obtained  may  be  found.''  Blackburn  J.  In  the  one 
case  a  summary  act  is  to  be  done  by  a  constable;  in 
the  other  a  deliberate  information  on  oath  is  to  be  made 
before  a  warrant  is  granted.]  Sect.  26  of  stat  2  &  8 
VicL  e.  71.  enables  a  magistrate  to  cause  to  be  brought 
before  him  any  person  through  whose  possession  the 
thing  stolen,  or  unlawfully  obtained  passed  to  the 
party  charged,  and  ''if  it  shall  appear  to  such  magis- 
trate that  any  person  shall  have  had  possession  of  such 
thing,  and  had  reasonable  cause  to  beUeve  the  same  to 
have  been  stolen  or  unlawfully  obtained/'  he  shall  be 
guilty  of  a  misdemeanor;  but  he  may  have  had  posses- 
sion of  it  in  his  house,  or  it  may  have  been  found  or 
seized  in  the  possession  of  a  carrier,  agent  or  servant. 
If  the  meaning  of  the  word  "  possession"  in  sect  24  is 
confined  as  contended  for,  the  word  will  have  different 
meanings  in  the  same  statute.  Again,  suppose  a  broker 
with  whom  goods  stolen  or  unlawfully  obtained  were 
deposited  was  summoned  before  a  magistrate  under 
sect.  27,  sect.  24  would  apply.  IBlackbum  J.  If  that 
were  intended,  we  should  expect  that  sect  24  would 
have  been  placed  after  sect.  27.] 

Blackburn  J,  We  are  all  agreed  that  the  conviction 
should  be  quashed  on  the  ground  that  the  24th  section 
of  stat  2  &  8  Vict.  c.  71.,  the  only  section  on  which 
this  conviction  can  be  supported,  does  not  extend  to 
the  present  case.  [His  Lordship  read  it]  By  that 
section  an  extensive  and  arbitrary  summary  power  is 
given  to  Metropolitan  Police  magistrates,  and  by  sub- 
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1866.       sequent  Acts  the  lord  mayor  and  aldermen  are  made 
Hadlit  ^  equivalent  to  them.    We  are  to  ascertain  the  circum- 
Pekks.       stances  under  which  this  power  is  given.     Taken  by 
themselves  the  words  "  having  in  his  possession''  include 
the  case  of  a  person  having  in  his  possession  anywhere^ 
at  any  time,  and  in  any  manner;  but  there  are  added 
the  words   "or  conveying  in  any  manner  any  thing 
which  may  be  reasonably  suspected  of  being  stolen  or 
unlawfully  obtained.''    It  is  no  offence  at  common  law, 
nor  is  it,  except  under  the  66th  section  of  stat  2  &  3 
Vict  c.  47.9  &n  offence  against  any  statute,  for  persons 
to  have  in  their  possession  things  suspected  of  being 
stolen.     The  offence  at  common  law  is  having  things  in 
their  possession  with  a  guilty  knowledge  that  they  were 
actually  stolen.     To  what  then  are  the  words  in  sect.  24 
of  Stat.  2  &  3  Fict  c.  71.  intended  to  apply  ?     In  sect.  66 
of  stat.  2  &  3  Vict  e,  4!7>,  which  was  passed  in  the  same 
session  as  c.  71.  (the  two  Acts  going  through  the  L^is- 
.  lature  contemporaneously,  one  of  them  regulating  the  Me- 
tropolitan Police  constables,  the  other  the  Metropolitan 
Police  courts,  and  the  55th  section  of  the  second  Act 
requiring  that  they  shall  be  construed  and  read  as  one 
Act),  a  power  of  arrest  which  did  not  exist  at  common 
law  is  given.     [His  Lordship  read  sect  66.]     By  the 
common  law,  if  a  felony  were  actually  committed,  any 
individual  might  arrest  a  person  without  a  warrant  if 
he  were  reasonably  suspected  of  having  committed  the 
felony ;  and  a  constable  might  do  more,  for  if  he  had 
reasonable  ground  for  supposing  that  a  felony  had  been 
committed,  and  that  a  certain  person  had  committed  it,  he 
might  arrest  him,  though  no  felony  had  been  committed ; 
but  neither  a  constable  nor  anyone  else  could  arrest  a 
person  merely  on  suspicion  of  his  having  in  his  posses- 
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sion  goods  stolen  or  unlawfully  obtained.  By  sect.  66  1866. 
of  stat  2  &  3  Vict.  c.  47.,  however,  a  power  to  arrest  is  Hadlbt 
given  to  the  constable  when  he  finds  any  person  reason-  Pirkb. 
ably  suspected  of  "  having  or  conveying  in  any  manner 
any  thing  stolen  or  unlawfully  obtained :"  these  words 
point  to  goods  in  transitu  in  the  streets ;  and  one  can 
see  good  reasons  why  this  summary  power  should  be 
gi?en  in  such  cases,  for  such  persons  might  easily  get 
out  of  the  way  and  so  avoid  being  taken,  though  it 
might  not  be  expedient  to  give  the  same  power  when 
tiie  goods  were  found  in  a  house  or  other  building.  A 
summary  power  is  also  given  to  any  person  to  whom  sus- 
pected goods  are  offered  to  be  sold,  pawned,  or  delivered, 
if  he  shall  have  reasonable  cause  to  suspect  that  they 
have  been  stolen  or  uulawfully  obtained,  to  arrest  the 
person  o^ering  them ;  and  there  are  the  same  reasons 
why  a  person  who  received  the  goods  and  unlawfully 
tenders  them  for  sale,  pledge  or  delivery,  should  be 
arrested.  Therefore  the  Legislature  has  authorized  the 
constable  or  other  person  to  arrest  the  suspected  person 
summarily  under  those  circumstances.  But  the  power 
of  arrest  given  by  the  statute  is  confined  to  these  two 
cases.  This  throws  light  upon  the  24th  section  of  c.  71, 
reading  it  as  part  of  c.  47. 

The  general  rule  for  drawing  deeds  and  other  legal 
documents  (when  I  was  a  pupil  in  a  conveyancer's  cham- 
bers)  was  never  to  change  the  language  unless  it  was 
intended  to  change  the  sense.  But  those  who  now 
draw  Acts  of  Parliament,  thinking  to  improve  the 
graces  of  style,  constantly  change  the  laoguage.  Ac- 
cordingly, in  sect.  24  of  c.  71.  we  read  "having  in 
his  possession  or  conveying  in  any  manner  any  thing ;" 
whereas  the  words  in  sect.  66  of  c.  47  are  "  having 
or  conveying  in  any  manner  any  thing.*'    The  two 
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1866.  expressions  were,  I  think,  intended  to  mean  the  same 
I£^„i.By  thing.  "Having  in  his  possession''  may  perhaps 
have  been  introdaced  to  meet  the  case  of  the  person 
who  arrested  the  man  when  he  came  to  offer  the  goods 
for  sale,  pledge^  or  delivery.  However  that  may  be, 
"having  or  conveying*'  most  be  construed  so  that 
"having"  should  point  to  acts  ejusdem  generis  with 
"  conveying." 

Again,  we  have  to  see  whether  the  meaning  of  the 
words  in  sect  34  of  e.  71.  is  extended  by  the  two 
following  sections.  In  the  first  place,  according  to  the 
ordinary  rule  of  construction,  we  should  not  suppose 
that  the  Legislature  having  postponed  the  25th  and 
26th  sections  to  the  24th,  meant  that  the  24th  should 
relate  to  cases  under  the  26th  or  26th.  The  order 
of  the  sections  is  not  conclusive;  but  we  find  that 
in  the  26th  section  power  is  given  to  grant  a  search 
warrant ;  apparently  following  the  general  rule,  that  a 
search  warrant  is  to  be  granted  only  if  there  is  infor- 
mation on  oath  of  reasonable  ground  for  suspecting  that 
goods  actually  stolen  or  unlawfully  obtained — ^not  that 
things  suspected  to  be  stolen  or  unlawfully  obtained— 
are  lodged  in  a  house  or  other  place.  In  addition 
a  power  is  given  by  special  warrant  to  the  constable 
"to  take  into  custody,  and  carry  before  the  said 
magistrate  every  person  found  in  such  house  or  place 
who  shall  appear  to  have  been  privy  to  the  deposit  of 
any  such  thing,  knowing  or  having  reasonable  canse 
to  suspect  the  same  to  have  been  stolen  or  otherwise 
unlawfully  obtained."  At  common  law  the  constable, 
when  he  had  taken  the  goods  under  this  warrant, 
having  reason  to  believe  that  a  felony  had  been  com- 
mitted, if  he  had  reason  to  think  that  a  person  found 
there  was  a  party    to  the  felony,   might  arrest  him, 
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whether  in  the  house  or  out  of  it.  Here  power  is  1866. 
gi?ea  to  take  a  person  into  custody  when  there  is  UADhn 
reason  to  believe  that  goods  have  been  unlawfully  ^Jm. 
obtained.  The  whole  of  the  section,  however,  is  con- 
fined to  the  case  in  which  there  has  been  information 
on  oath  that  the  things  have  been  actually  stolen  or 
nnlawfiilly  obtained.  But  the  mischief  contemplated 
in  sect.  66  of  e.  47.  and  sect  24  of  c.  71.  is,  when  things 
niqiected  of  being  stolen  or  unlawfully  obtained  were 
being  conveyed  in  the  streets;  they  were  probably 
intended  to  apply  to  goods  pilfered  from  a  ship  or  ware- 
house, but  firom  what  particular  ship  or  warehouse  it 
might  be  di£Sicult  to  prove.  If  a  man  is  found  carrying 
any  thing  of  this  kind  along  the  street,  there  is  a 
summary  power  to  arrest  him  and  to  punish  him ;  but 
a  search  warrant  under  sect.  25  of  c.  71.  is  not  to  be 
granted  without  an  information  on  oath  that  the  goods 
have  been  actually  stolen  or  unlawfully  obtained. 

Under  sect.  26  of  c.  71.,  where  a  person  is  brought 
before  the  magistrate  charged  with  having  or  conveying 
goods  stolen  or  unlawfully  obtained,  and  he  declares 
from  whom  he  received  them,  the  person  he  names  may 
be  brought  before  the  magistrate,  who,  if  he  finds  that 
the  person  had  the  goods  in  his  possession,  and  had 
reasonable  cause  to  believe  the  same  to  have  been  stolen 
or  unlawfully  obtained,  instead  of  imposing  a  fine  or 
committing  him  to  prison  for  two  months,  may  impose 
a  fine  or  commit  him  to  prison  for  three  months — a 
different  offence,  with  a  heavier  punishment.  This  sec- 
tion, though  the  point  not  being  before  us  need  not 
now  be  decided,  seems  to  apply  only,  when  the  things^ 
have  been  actually  stolen  or  unlawfully  obtained,  and 
not  when  there  are  only  grounds  for  suspecting  that 
they  have  been  stolen  or  unlawfully  obtained. 
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1866.  I  think,  therefore,  the  Lord  Mayor  exceeded  Lis  juria- 

Hadlbt      diction;  for  the  present  case  does  not  come  within  the 
Pbkx8.       ^^^^  ^^  offences  mentioned  in  sects.  25  and  26.  of  e,  71. 

Shee  J.  It  appears  to  me  that  the  24th  section  of 
stat.  2  &  8  VicL  c.  71.  is  merely  supplementary,  and 
enacted  for  the  purpose  of  giving  full  effect  to  the 
provisions  of  the  66th  section  of  stat  2  &  3  VtcL  c.  47. 
[His  Lordship  read  the  two  enactments.]  It  seems  to 
me  that  the  66th  section  of  c.  47  applies  only  to  offences 
and  suspicion  of  offences  out  of  doors,  which  may  be 
called  street  offences,  being  cases  in  which  circumstances 
occurring  in  the  streets  give  reason  to  suspect  that 
property  has  been  stolen  or  unlawfully  obtained. 
The  69th  section  is  inadequate  to  the  prevention  of 
such  offences,  because  after  providing  that  the  offender 
shall  be  delivered  into  the  custody  of  the  constable, 
and  shall  be  brought  before  the  magistrate  by  the 
constable  to  be  dealt  with  according  to  law,  it  does  not 
enact  in  what  way  the  magistrate  is  to  deal  with  him. 
Before  that  Act  passed  the  magistrate  could  have  done 
nothing  but  discharge  him,  there  being  no  proof  that 
he  had  actually  stolen  or  received  things  knowing  them 
to  have  been  stolen,  or  that  the  goods  were  stolen.  To 
provide  for  that  we  find  in  stat.  2  &  3  Vict.  c.  71 », 
passed  only  a  week  after  stat  2  &  3  Vict.  c.  47,,  the 
following  enactment.  [His  Lordship  read  sect  24.] 
And  it  seems  to  me  that  sect.  66  of  c.  47,  and  sect  24 
of  c.  71,  relate  only  to  street  offences,  or  to  the  sus- 
picion attaching  to  persons  having  in  their  possession 
or  conveying  things  in  the  public  streets — things  which 
are  in  view  of  the  constable,  or  which  in  the  ordinary 
course  of  his  duty  might  be  brought  to  his  notice;  and 
therefore  the  Lord  Mayor  was  mistaken  in  convicting 
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the  appellants  under  the  24th  section  of  c.  71.     The       1866. 
proper  section  under  which  to  proceed  against  them      Hadlbt 
would  have  been  the  26th ;  but  probably  an  informa-      .  pbIks 
tion  upon  oath  that  the  sacks  in  the  house  had  been 
stolen  or  unlawfully  obtained^  which  is  required  by  that 
section^  coold  not  be  made. 

Lush  J.  I  also  am  of  opinion  that  the  24th  section 
of  stat.  2  &  3  Vict.  c.  71.  is  merely  supplementary  to 
the  66th  section  of  the  prior  Act^  for  two  reasons. 

First.  Some  such  provision  as  the  24th  section  of 
c.  71.  is  necessary  to  efifectuate  the  purposes  contem- 
plated by  the  66th  section  of  c,  47.  That  section  supposes 
that  a  person  is  found  in  a  public  street  with  property  upon 
him  under  such  circumstances  that  there  is  good  reason 
for  sospecting  that  it  has  been  stolen  or  unlawfully  ob- 
tained ;  and  if  he  were  not  apprehended  at  once  he  might 
get  out  of  the  way  and  evade  detection  altogether. 
Power  is  therefore  given  to  stop  such  a  person  merely  on 
nispicion  without  any  proof  or  knowledge  on  the  part 
of  the  constable  that  the  property  is  stolen.  At  common 
law,  if  he  were  brought  before  a  magistrate  and  no 
proof  were  given  that  the  things  were  stolen,  he  must  be 
discharged;  therefore  that  section  would  have  been 
inoperative,  unless  it  had  been  followed  up  by  some  such 
provision  as  that  in  the  24th  section  of  e.  71.  In 
that  section  we  should  expect  to  find  a  state  of  things 
in  which  nothing  more  could  be  proved  against  a 
person;  and  accordingly  it  makes  it  an  offence  for  a 
person  to  have  in  his  possession,  or  convey  in  any  man- 
ner, any  thing  which  may  be  reasonably  suspected  of 
being  stolen  or  unlawfully  obtained,  without  being  able 
to  give  a  satisfactory  account  of  how  he  came  by  it 
The  second  reason  is  founded  upon  the  structure  of  the 
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24th  section  of  c.  71.  It  does  not  enact^  as  it  would  if 
creating  a  new  offencei  ''That  if  any  person  have  in  his 
possession  any  property  reasonably  suspected  of  ^being 
stolen,  without  being  able  to  give  a  satis&ctory^account 
of  it^  be  shall  be  guilty  of  a  misdemeanor/'  but,  '*Tbat 
every  person  who  shall  be  brought  before  any  of  the  said 
magistrates  charged  with  having  in  his  possession^  or 
conveying  in  any  manner  any  thing  which  may^be 
reasonably  suspected  of  being  stolen  or  unlawfully 
obtained,  and  who  shall  not  give  an  account  to  the 
satisfaction  of  such  magistrate  how  he  came  by  the 
same,  shall  be  deemed  guilty  of  a  misdemeanor/'  The 
structure  of  the  section  refers  us  back  to*  a  previous 
provision  which  enables  the  person  to  be^broughl^efore 
the  magistrate;  and  that  we  find  in  the  66th  sectiou^of 
c.  47. 

For  these  reasons  I  am  of  opinion  that  ourgjudgment 
should  be  for  the  appellants. 

Judgment  for  the^appellants,  without  costs. 
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The  Queen  against  The  Justices  of  Kent. 


1.  By  The  Lunatic  Asylums  Act,  1853416  &  17  Vict.  c.  97. «.  108.,  if  the 
guardians  of  a  union  or  parisb,  or  the  overseers  of  a  parish,  feel  ag^ered 
by  an  order  under  sect.  97  a4judging  the  settlement  of  a  lunatic  con- 
fined in  an  asylum,  they  may  appeal  to  the  Quarter  Sessions  for  the  county 
in  which  the  union  or  parish  obtaining  the  order  is  situate,  or  in  ca^ethe 
parish  or  union  extend  into  several  jurisdictions,  then  to  the  QnaKn 
Sessions  for  the  county  or  borough  in  which  the  asylum  is  situate.  An 
order  adjudging  the  settlement  of  a  pauper  lunatic  confined  in  an  asylum 
in  the  borough  of  M.  in  the  county  of  A.,  was  obtained  by  the  guardians 
of  a  union  which  was  partly  within  and  partly  without  the  borough  of 
R.t  which  was  wholly  in  that  county,  but  had  a  separate  Court  of  Quarter 
Sessions.  Held,  that  the  appeal  aeainst  the  order  was  to  the  Quarter 
Sessions  for  the  county,  and  not  to  ue  Quarter  Sessions  for  Jthe^borough 
in  which  the  asylum  was  sitiuite. 

2.  An  application  for  the  costs  of  a  mandamus  must  be  madcLwitliin 
two  terms  of  the  obeying  of  the  writ. 
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IDULE  calling  upon  the  justices  of  the  county  of        igge. 

Kent  to  shew  cause  why  a  mandamus  should  not    xhe  Qukbh 
issue,  commanding  them  to  enter  continuances  and  hear      .    7-     ^ 
an  appeal  by  the  overseers  of  the  parish  of  Aldenhotf  in        Kut. 
the  Famkam  Union  and  county  of  Southampton^  against 
an  order  of  two  justices  of  the  county  of  Kent,  adjudging 
the  settlement  of  Hfliry  fFUsan,  a  lunatic  pauper  confined 
in  the  County  Lunatic  Abylum  at  Banning  Heath,  to  be 
in  that  parish,  and  ordering  them  to  pay  to  the  guar- 
dians of  the  Medway  Poor  Law  Union  certain  sums  of 
money  expended  in  the  maintenance^  &c.,  of  the  lunatic. 

Part  of  the  Medway  Union  is  situate  in  the  city  of 
Rochester,  in  the  county  of  Kent,  which  has  a  Recorder 
and  a  separate  Court  of  Quarter  Sessions,  and  partly  in 
the  county  of  Kent  and  within  the  jurisdiction  of  the 
Coort  of  Quarter  Sessions  of  that  county.  The  County 
Asylum  was  taken  to  be  within  the  boundary  of  the 
borough  of  Maidstone,  which  also  has  its  own  Court 
of  Quarter  Sessions. 

On  the  hearing  of  the  appeal  at  the  January  Quarter 
Sessions  for  the  county  of  Kent,  it  was  objected  for  the 
respondents,  the  guardians  of  the  Medtoay  Union,  that 
as  the  Medway  Union  extended  into  two  jurisdictions, 
the  appeal  ought  to  have  been  to  the  Quarter  Sessions 
for  the  borough  of  Maidstone,  in  which  the  asylum  in 
which  the  lunatic  was  confined  was  situate,  and  there- 
fore the  Quarter  Sessions  for  the  county  had  no  juris- 
diction. The  Quarter  Sessions  so  held,  and  dismissed 
the  appeal. 

Stat.  16  &  17  Vict.  c.  97.  s.  108.  enacts,  *'  If  the  guar- 
dians of  any  union  or  parish,  or  the  overseers  of  any  parish, 
feel  aggrieved  by  any  such  order  as  aforesaid  adjudging 
the  settlement  of  any  lunatic,  they  or  he  may  appeal 
against  the  same  to  the  next  General  Quarter  Sessions 
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JuRtices  of 

Kent. 


of  the  peace  for  the  county  in  hehalf  of  which  such 
order  has  been  obtained^  or  in  which  the  union  or  parisli 
obtaining  such  order  is  situate,  or  in  case  such  parish 
or  union  extend  into  seyeral  jurisdictions,  then  to  the 
next  General  Quarter  Sessions  of  the  peace  for  the 
county  or  borough  in  which  the  asylum,  registered  hos- 
pital^ or  licensed  house  in  which  such  lunatic  is  or  has 
been  confined  is  situate,  and  such  Sessions  upon  hearing 
the  said  appeal  shall  have  full  power  finally  to  determine 
the  matter/' 


Poland  shewed  cause. — The  Medway  Union  extends 
into  two  jurisdictions,  that  of  the  county  of  Kent,  and 
that  of  the  borough  of  Rochester.  The  county  justices 
haye  no  jurisdiction  in  the  borough  of  Rochester. 
{^Blachbum  J.  For  many  purposes,  part  of  the  Medway 
Union  is  within  the  borough  of  Rochester;  for  many,  and 
the  hearing  appeals  is  one,  the  Union  is  within  the 
county  of  Kent ;  it  would  be  a  strange  construction  of 
Stat.  16  &  17  Vict.  c.  97.  s.  108.  to  hold  that  if  a  Union 
is  wholly  within  a  borough  the  Quarter  Sessions  for  the 
county  haye  jurisdiction,  which  was  decided  in  Reff.  v. 
The  Justices  of  Warwickshire  (a),  but  that  they  have 
not  if  part  of  the  Union  is  within,  and  part  without. 
Why  the  Legislature  should  have  changed  the  language 
in  the  latter  part  of  the  section  by  introducing  the 
word  ''jurisdiction"  which  is  not  used  in  the  early 
part,  I  do  not  understand;  but  it  must  have  meant 
several  jurisdictions,  such  as  were  mentioned  before, 
viz.,  counties.]  In  Reg.  v.  The  Justices  of  Warwick' 
shire  (a)  Crompton  3.  said,  "The  last  branch  of  the 
section  means  when  the  parish  is  not  wholly  within  one 
jurisdiction,  but  is  partly  in  the  borough  and  partly  in 

(a)  28  L.  J".  M,  C.  249,  250;  5  Jur.  N.  8.  1292,  12y3. 
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the  county,  then  the  situation  of  the   asylum  shall       1866. 

determine  the  tribunal  for  appeal/^  The  QusuT 

▼. 
Barrow  was  not  called  upon  to  support  the  rule.  ^^Km  ^^ 


Blackburn  J.  The  decision  of  the  Quarter  Sessions 
of  Kent  on  the  construction  of  stat  16  &  17  Vict.  c.  97* 
s.  108.  is  wrong.  That  section  enacts  that  if  the  guar- 
dians of  a  union  or  parish,  or  the  overseers  of  a  parish^ 
fed  a^irieved  by  an  order  under  sect.  97  adjudging  the 
settlement  of  a  lunatic  confined  in  an  asylum,  they  may 
appeal  against  it  to  the  Quarter  Sessions  for  the  county 
in  behalf  of  which  the  order  was  obtained,  or  in  which 
the  union  or  parish  obtaining  the  order  is  situate.  On 
this  part  of  the  section  we  have  the  decision  in  Reff,  v. 
2Tie  Justices  of  WarwicTcshire  {a\  which  I  think  is 
correct,  that  where  the  parish  obtaining  the  order  is 
situate  wholly  within  a  borough,  which  generally  is 
in  one  county,  though  the  borough  has  a  separate 
Conrt  of  Quarter  Sessions,  the  appeal  should  be  to  the 
Quarter  Sessions  for  the  county.  The  section  pro* 
oeeds,  ''or  in  case  such  parish  or  union  extends  into 
several  jurisdictions,'^  then  to  the  Quarter  Sessions  for 
the  county  or  borough  in  which  the  asylum  is  situate. 
The  L^islature  have  provided  for  a  union  or  parish 
being  within  two  counties,  in  which  case  it  would  be 
uncertain  to  what  Sessions  the  appeal  should  be ;  and 
instead  of  making  the  appeal  depend  on  an  indeter^ 
minate  fact,  viz.  the  union  or  parish  being  more 
or  less  in  one  county  or  the  other,  they  made  the 
appeal  depend  on  a  fact  about  which  they  thought 
there  could  be  no  dispute,  viz.,  the  situation  of  the 
asylum  in  which  the  lunatic  was  confined.  The  phrase 
''several  jurisdictions''  must  be  taken  with  the  context, 

(a)  28  L.  J.  M,  e.  249;  6  Jur.  N.  8.  1292. 
VOL.  VII.  2d  B.  &  8. 


398  [EASTER  TERM.] 

1866.       «w*d  when  construed  with  the  previous  part  of  the 
The QuBKN    section  it  means  "several  such  jurisdictions/'  that  is, 
JusticM  of     *'  several  counties.*'    This  must  have  been  the  intention 
Kbkt.        of  the  Legislature.    In  the  report  of  Reff.  v.  The  Jus- 
tices of  Wancichshire  (a)  there  is  a  dictum  of  Cromp- 
ion  J.,  to  which  I  think,  if  that  very  learned  Judge  had 
been  called   upon  to  consider  it,  he  would  not  ha?e 
adhered.    At  any  rate  it  is  not  part  of  the  judgment, 
and  therefore  not  binding  on  us.    In  the  present  case, 
though  the  union  extends  partly  into  the  borough  of 
Rochester  the  whole  is  within  the  county  of  Kent,  and 
therefore  is  within  one  jurisdiction :  consequently  the 
appeal  is  to  the  Quarter  Sessions  for  the  county. 

Lush  J.  concurred. 

Rule  absolute. 

\  Thursday,  The  maudamus  issued  accordingly,  and  the  appeal 

1867.]    '         was  heard  at  the  Midsummer  Quarter  Sessions  for  the 
county  of  Kent.     In  Hilary  Term,  1867, 

Barrow  obtained  a  rule,  calling  upon  the  guardians 
of  the  Medway  Union,  to  shew  cause  why  they  should 
not  pay  to  the  churchwardens  and  overseers  of  Aldershot 
the  costs  incurred  by  them  in  applying  for  and  issuing 
the  writ  of  mandamus  and  the  costs  consequent  thereon. 
In  Easter  Term^ 

Poland  shewed  cause.— This  application  is  too  late, 
having  been  made  after  a  delay  of  more  than  six 
months,  including  the  whole  of  one  Term.  The  appli* 
cation  for  a  mandamus  to  justices  to  enter  continuances 
and  hear  an  appeal  should  be  made  in  the  Term  follow- 
ing the  Sessions  at  which  the  refusal  took  place,  unless 
under  special  circumstances;  Comer  Crown  Pract.  219. 
And  it  is  reasonable  that  the  application  for  the  costs  of 

(a)  28  X.  J,  M.  a  249. 
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tbe  mandamus  ahould  be  made  in  the  next  Term  after  1866. 

it  has  been  obeyed.     The  ratepayers  are  continually  Tho  Qusbn 

changing,  and  the  burden  of  the  costs  should  be  borne  jugJc^  of 

by  those  persona  who  were  ratepayers  at  the  time  when  ^**'- 
the  mandamus  was  obeyed. 

Barrow,  in  support  of  the  rule. — It  does  not  appear 
that  a  fresh  rate  has  been  made  in  the  interval  between 
the  end  of  Michaelmas  Term  and  the  motion  for  this 
rule,  or  that  a  fresh  set  of  ratepayers  will  be  charged. 
[He  was  then  stopped.] 

CocKBtTRN  C.  J.  The  application  for  the  costs  of  the 
mandamus  should  be  made  within  a  reasonable  time ; 
and  looking  to  the  analogy  of  stat  11  &  12  Vict.  c.  63. 
«.  89.9  which  enables  a  Local  Board  of  Health  to  make 
a  retrospective  rate  for  the  payment  of  expenses  incurred 
within  six  months  before  the  making  of  the  rate,  six 
months  is  a  reasonable  time.  We  cannot  apply  that 
analogy  strictly,  but  we  approximate  to  it  as  nearly  as 
we  can  by  laying  down  the  rule  that  such  applications 
should  be  made  within  two  Terms  after  the  writ  has 
been  obeyed.  This  application  was  made  within  that 
time,  and  therefore  the  rule  will  be  made  absolute. 

BuLCKBUEN,  Sheb  and  Lush  JJ.  concurred. 

Rule  absolute. 

The  following  B^egula  Oeneralis  was  made  in  Trinity 
Term,  1867. 

It  is  ordered  that  for  the  Aiture  application  for  costs 
of  mandamus  shall  be  made  within  two  Terms  of  the 
obeying  of  such  writ. 

A.  E.  CocKBUiiN.        J.  Mellob. 
C.  Blackburn.  W.  Shee. 

2  D  2 
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Saturdw,  Unwin  and   others,   appellants,   Clabx, 

April  28itL  respondent. 

4(?.4.c.34. 

8,  3.  A  cutler,  who  had  contracted  to  serre  eatleiy  mamifiietiiTerB  for  two 

Master  and       yo&n,  was  Bommoned  under  stat.  4  &.  4.  c.  34.  s.  3.  for  absenting  him- 

gervant,  self  from  his  service  without  lawful  excuse.    At  the  hearing  before  the 

Absenting  justice  he  refused  to  return,  saying  that  he  would  sooner  go  to  priwa 

from  service.      fl^d  so  break  his  agreement    He  was  committed  to  prison  for  twenty- 

Second  ah'         one  days,  &Cm  and  his  wages  abated  during  that  time.  After  the  imprison- 

senting  after      ment,  but  before  the  term  of  serrioe  had  expired,  he  refused  to  retnip, 

impria<mment     o'^  the  ground  that  the  agreement  was  broken  and  at  an  end  by  his 

for  first  ojfence,  going  to  prison.    Held,  per  Blackburn  and  Mellor  JJ.,  that  he  might 

Lawful  excuse,   oe  oonricted  of  a  second  offence  under  that  section,  as  the  contnct 

Mens  rea,  continued  notwithstanding  the  first  conviction  and  imprisonment^  ind 

^s  bonA  fide  belief  that  Uie  contract  was  at  ao  end,  tnough  it  should 

operate  in  mitigation  of  punishment,  did  not  constitute  a  lawful  excuse : 

ohee  J.  assenting  only  upon  the  authority  of  the  miyoatj  of  the  Judges 

in  preceding  cases. 

I^ASE  stated  by  justices  pursuant  to  stat  20  &  21 
Vict  c.  48.  *.  2. 
Qn  the  15tli  November,  1865,  the  respondent,  who 
was  a  cutler  at  Sheffield^  appeared  before  WWiam 
Bodffers,  Esq.,  a  justice  for  the  West  Riding  of  the 
county  of  York,  acting  in  and  for  the  borough  of 
Slieffkld,  in  answer  to  a  summons  issued  on  the  11th 
November,  1865,  at  the  instance  of  the  appellants,  who 
were  cutlery  manufacturers  at  Sheffield,  under  stat  4  G. 
4  c.  84  «.  8.,  charging  that  he  did,  at  &c.,  on  &x^,  by 
memorandum  in  writing,  contract  to  serve  John  Unwin, 
Philip  Untoin  and  Philip  Ashham,  of  &&,  as  a  journey- 
man in  the  business  and  employment  of  a  spring-knife 
cutler,  for  the  term  of  two  years  frqm  the  1st  June, 
1865^  at  wages  at  certain  prices  named  in  the  memo- 
randum, and  having  entered  into  his  service  according 
to  his  contract  had  been,  in  the  execution  of  the  con- 
tract and  otherwise  respecting  the  same,  guilty  of  a 
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misdaneanoiir^  for  that  he  did,  on  the  7th  November,        1866. 
1865,  before  the  term  of  his  eontract  waa  completed,       uhwih 
and  on  the  11th  November  still  did,  unlawftdly  absent       qJ^^ 
himself  from  his  service  without  leave  or  lawful  excuse, 
and  without  his  masters'  consent,  and  neglected  to 
fulfil  the  conditions  of  his  contract,  contrary  to  the 
statute,  &c. 

On  the  hearing  of  that  summons  the  appellants 
proved  that  the  respondent  had,  by  a  written  agreement 
dated  the  1st  June,  1865,  made  between  the  appellants, 
who  were  described  as  cutlery  manufacturers  of  the  one 
part,  and  the  respondent,  who  was  described  as  a  cutler 
of  the  other  part,  hired  himself  to  and  agreed  with  the 
appellants,  to  work  for  them  solely  for  the  term  of  two 
years  from  the  date  thereof,  at  a  schedule  of  prices 
named  therein.  And  that  he  would  not  hire  himself 
during  the  term  of  two  years,  nor  actually  agree  to 
serve,  nor  be  employed  for  any  other  person  or  persons 
save  and  except  the  appellants,  in  any  trade  whatsoever, 
nor  be  employed  on  his  own  account,  nor  for  his  own 
profit  And  in  consideration  of  such  work  being  done, 
the  appellants  agreed  to  find  the  respondent  full  employ- 
ment for  the  term  of  two  years,  and  to  pay  him  wages 
for  the  same  at  the  prices  named  in  the  schedula  The 
respondent  entered  into  his  employment  at  the  date  of 
the  agreement,  and  continued  to  work  for  the  appellants 
nntil  the  month  of  November  last,  when  he  absented 
himself  and  refused  to  perform  his  agreement 

The  respondent  in  answer  to  the  charge  said  that  he 
had  applied  to  the  appellants  to  make  an  advance  in 
his  wages  in  the  sami  manner  that  the  lai^e  majority 
of  the  cutlery  manufacturers  in  Sheffield  had  recently 
done  to  their  hired  workmen,  which  the  appellants  had 
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Saturdcw,  Unwin  and   others,   appellants,   Clabx, 

Apra2SitL  respondent. 

s,  3.  A  cutler,  who  had  contracted  to  serre  catleiy  inaiiiifiictarerB  for  two 

Master  and       yo&n,  was  Bommoned  under  stat.  4  &.  4.  c.  34.  s,  3.  for  absenting  him- 

servant.  f^  from  his  senrice  without  lawful  excuse.    At  the  hearing  before  the 

JhserUifig  justice  he  refosed  to  return,  saving  that  he  would  sooner  go  to  prison 

from  service*      u^d  so  break  his  agreement    He  was  committed  to  prison  for  twoily- 

Second  ab-         one  days,  &c.,  and  his  wages  abated  during  that  time.  After  theimpriaoa- 

serUing  after      ment,  but  bcKfore  the  term  of  serrioe  had  expired,  he  refnsed  to  retnn, 

imprisonment    ^^  the  ground  that  the  agreement  was  broken  and  at  an  end  by  his 

for  first  ojfence,  going  to  prison.    Held,  ner  Blackburn  and  Melhr  J  J.,  that  he  might 

Lawful  excused  oe  oouTicted  of  a  secona  offence  under  that  section,  as  the  contract 

Mens  rea,  continued  notwithstanding  the  first  conviction  and  imnrisonment,  and 

his  bonA  fide  belief  that  me  contract  was  at  ao  end,  though  it  ahoold 

operate  in  mildgation  of  punishment,  did  not  constitute  a  lawful  eiense : 

l^£e  J.  assenting  only  upon  the  authority  of  the  miyocity  of  the  Judges 

in  preceding  cases. 

/^ASE  stated  by  justices  pursuant  to  stat  20  &  21 
Vict,  c.  48.  s.  2. 
On  the  15th  November,  1865,  the  respondent,  who 
was  a  cutler  at  Sheffield,  appeared  before  JFHUam 
Bodffert,  Esq.,  a  justice  for  the  West  Riding  of  the 
county  of  York,  acting  in  and  for  the  borough  of 
Slieffield,  in  answer  to  a  summons  issued  on  the  11th 
November,  1865,  at  the  instance  of  the  appellants,  who 
were  cutlery  manufacturers  at  Sheffield,  under  stat  4  G. 
4  c.  84  «.  8.,  charging  that  he  did,  at  &c.,  on  &&,  by 
memorandum  in  writing,  contract  to  serve  John  Unwin, 
Philip  Unwin  and  Philip  Askham,  of  &&,  as  a  journey- 
man in  the  business  and  employment  of  a  spring-knife 
cutler,  for  the  term  of  two  years  frqm  the  1st  June, 
1865,  at  wages  at  certain  prices  named  in  the  memo- 
randum, and  having  entered  into  his  service  according 
to  his  contract  had  been,  in  the  execution  of  the  con- 
tract and  otherwise  respecting  the  same,  guilty  of  a 
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misdemeanoiu;  for  that  lie  did,  on  the  7th  Naoember^        1866. 
1865,  before  the  tenn  of  his  contract  waa  completed,       uxwih 
and  on  the  11th  November  still  did,  nnlawftdly  absent       qJ^^^ 
lumaelf  from  his  service  without  leave  or  lawful  excuse^ 
and  without  his  masters'  consent,  and  neglected  to 
fulfil  the  conditions  of  his  contract,  contrary  to  the 
statute,  fee 

On  the  hearing  of  that  summons  the  appellants 
proved  that  the  respondent  had,  by  a  written  agreement 
dated  the  Ist  June^  1866,  made  between  the  appellants, 
who  were  deacribed  as  cutlery  manufacturers  of  the  one 
part,  and  the  respondent,  who  was  described  as  a  cutler 
of  the  other  part,  hired  himself  to  and  agreed  with  the 
appellants,  to  work  for  them  solely  for  the  term  of  two 
Tears  from  the  date  thereof,  at  a  schedule  of  prices 
luoned  therein.  And  that  he  would  not  hire  himself 
during  the  term  of  two  years,  nor  actually  agree  to 
serve,  nor  be  employed  for  any  other  person  or  persons 
save  and  except  the  appellants,  in  any  trade  whatsoever, 
nor  be  employed  on  his  own  account,  nor  for  his  own 
profit  And  in  consideration  of  such  work  being  done, 
the  appellants  agreed  to  find  the  respondent  full  employ- 
ment for  the  term  of  two  years,  and  to  pay  him  wages 
for  the  same  at  the  prices  named  in  the  schedule.  The 
respondent  entered  into  his  employment  at  the  date  of 
the  agreement,  and  continued  to  work  for  the  appellants 
nntil  the  month  of  November  last,  when  he  absented 
himself  and  refused  to  perform  his  agreement 

The  respondent  in  answer  to  the  charge  said  that  he 
had  applied  to  the  appellants  to  make  an  advance  in 
his  wages  in  the  sam&  manner  that  the  large  majority 
of  the  cutlery  manufacturers  in  Sheffield  had  recently 
done  to  their  hired  workmen,  which  the  appellants  had 
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1866.       refused  to  do,  and  in  consequence  thereof  he  had  felt 


Umwih       himself  justified  in  refusing  to  ivork  for  them  at  the 
Cum.       ^^^  ^^  0^  wages ;  he  declared  that  he  would  not  return 
to  his  work^  but  would  go  to  prison  and  break  his 
agreement. 

The  justice  pointed  out  to  the  respondent  that  the 
agreement  was  fixed  and  certain  as  to  the  pricesy  and 
could  not  be  altered  except  by  mutual  consent,  and  as 
the  masters  declined  to  raise  the  prices  he  woold 
be  committed  to  prison  unless  he  promised  to  retam 
to  his  work  and  perform  his  agreement.  The  respondent 
still  refused,  and  said  he  would  not  return  to  his  worl^ 
at  the  prices  named,  and  would  sooner  go  to  prison  and 
so  break  his  agreement  if  the  magistrate  should  so 
adjudge  him.  He  waa  thereupon  committed  to  prison 
for  twenty-one  days,  to  be  kept  to  hard  labour,  and  his 
wages  to  be  abated  during  that  period;  which  sentence 
was  carried  out. 

On  the  15th  December^  1865,  the  respondent  appeared 
before  Thomas  William  Rodgen  and  William  Frederick 
Dixon,  Esquires,  two  justices  for  the  West  Riding, 
acting  in  and  for  the  borough  of  S/ieffield,  in  answer  to 
a  second  summons  issued  on  the  11th  December^  1865, 
at  the  instance  of  the  appellants,  under  stat.  4  G^.  4 
c.  84.  s.  8.  This  summons,  after  alleging  the  con- 
tract and  the  entering  into  the  service  according  to  it, 
as  in  the  previous  summons,  charged  that  the  respondent 
had  been,  in  the  execution  of  his  contract  and  otherwise 
respecting  the  same,  guilty  of  a  misdemeanour,  for  that 
he  did,  on  the  7th  December,  1866,  and  before  the  term 
of  his  contract  was  completed,  and  on  the  11th  December 
still  did,  unlawfully  absent  himself  from  his  service  with- 
,  out  leave  or  lawful  excuse,  and  without  his  masters' 
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consent,  and  neglected  to  fulfil  the  conditions  of  the        1866. 
contract,  contrary  to  the  statute,  &c.  unwih 

At  the  hearing  of  this  summons  the  agreement  was  ciJbk. 
again  proyed,  and  it  was  also  proved  that  since  the 
respondent's  liberation  from  prison  he  had  not  returned 
to  his  work,  but  had  gone  to  his  masters'  premises  and 
demanded  his  working  tools,  his  own  private  property 
in  possession  of  his  masters,  when  he  was  told  by  one 
of  them  that  he  must  return  to  his  work  and  carry  out 
the  terms  of  his  agreement  He  replied  that  he  should 
not,  as  he  considered  his  agreement  broken  and  at  an 
end  by  his  going  to  prison. 

It  was  contended  for  the  respondent  that,  although 
the  agreement  might  still  be  in  existence,  it  could  not 
be  enforced  by  the  justices,  and  that  they  had  no  power 
to  commit  him  to  prisbn  a  second  time  for  the  same 
offence;  and  Ex  parte  Baker  {a)  and  Reg.  y.  Youk  (b) 
were  cited. 

The  justices  were  of  opinion  that  the  respondent 
bonS  fide  believed  that  he  could  not  be  compelled  to 
return  to  his  employment  after  having  been  sent  to 
prison,  and  that  he  did  not  intend  to  return  after  his 
discharge  thorefrom.  They  were  also  of  opinion  that 
the  agreement  still  existed  and  was  in  full  force  and 
operation,  and  that  the  fact  of  the  respondent  going  to 
prison  and  afterwards  refusing  to  return  to  his  work 
did  not  operate  to  destroy  the  contract.  As  however, 
from  the  cases  cited^  they  considered  it  doubtful  whether 
they  had  the  power  to  commit  the  respondent  to  prison 
a  second  time,  they  dismissed  the  information. 
The  question  for  the  Court  was,  whether  the  justices 

(a)  1  E,^B.  697  \  2  H,  ^^  N.  219. 
(6)  6  Zr.  #  N.  753. 
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1866.       ^^  ^^  power  to  commit  the  respondent  to  prison  a 
Uiiwiii       second  time. 


T. 

Clask. 


iVtice  (Waddy  yniiilam),  for  the  appellants.— Urst 
Stat  4  6.  4.  c.  84.  «•  8.  enacts  that  if  any  servant  id 
husbandly,  or  any  artificer^  fcc.,  shall  contract  with  any 
person  to  serve  him^  and  shall  not  enter  into  or  com- 
mence his  service  according  to  his  contract  (audi  con- 
tract being  in  writing),  "  or  having  entered  into  such 
service  shall  absent  himself^'  from  his  service  before 
the  term  of  his  contract,  whether  such  contract  be  in 
writing  or  not,  shall  be  completed,  or  n^lect  to  fulfil 
the  same,  or  be  guilty  of  any  other  misconduct  or  mis- 
demeanour in  the  execution  thereof,  or  otherwise  res- 
pecting the  same,  he  may  upon  complaint  thereof  be 
apprehended  by  warrant  of  a  justice  of  the  peac^  and  if 
it  shall  appear  to  the  justice  that  he  has  not  fulfilled  his 
contract,  or  has  been  guilty  of  any  other  misconduct  or 
misdemeanour  as  aforesaid,  the  justice  may  commit 
him  to  the  house  of  correction  for  a  time  not  exceeding 
three  months,  and  may  abate  a  proportionable  part 
of  his  wages  '*  for  and  during  such  period''  as  he  shall 
be  confined,  or  in  lieu  thereof  punish  him  by  abating 
the  whole  or  any  part  of  his  wages,  or  discharge 
him  from  his  contract,  service  or  employment,  which 
discharge  shall  be  given  under  the  hand  and  seal  of  the 
justice,  gratis.  The  statute  was  passed  for  the  purpose 
of  compelling  the  performance  of  the  contract  on  the 
part  of  the  workman.  The  fact  of  the  master  taking 
his  remedy  under  the  statute  cannot  operate  as  a  rescis- 
sion of  the  contract  and  release  the  workman  from 
the  service.  IMeUar  J.  So  far  as  the  contract  is 
concerned  the  policy  of  the  statute  applies  to  an  absent- 
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ing  after,  as  much  as  before,  impriaonment.]     That  a       1866. 
second  conviction  under  such  circumatancea  aa  in  the       umwim 
present  case  is  valid,  waa  the  opinion  of  Lord  Campbell,       clakk. 
Cderidge  and  Erie  J  J.  in  Ex  parte  Baker  (a),  and  of 
BramweU  and  Watson  BB.  in  In  re  Baker  {b),  though 
Pollock  C.  B.  held  that  the  contract  waa  put  an  end  to 
by  the  first  conviction,  and  that  there  could  be  no  second 
conviction,  and  Martin  B.  doubted.     In  Reff.  v.  Youle  (c) 
the  C!ourt  of  Exchequer,  consisting  of  Pollock  C.  B., 
Martin,  BramweU  and  WUde  BB.,  again  differed    in 
opinion  upon  the  point     [Shee  J.   Suppose  a  workman 
convicted  of  an  offence  for  not  entering  into  the  service, 
is  he  obliged  to  enter  into  it?    Does  it  not  seem  unrea- 
sonable that,  having  been  convicted  and  sentenced  to  be 
imprisoned  for  three  months,  he  should  be  liable  to  be 
conncted  again  at  the  end  of  that  time?]    There  is 
mntoality  in  the  contract,  for  the  workman  is  entitled 
to  employment  and  wages  under  it  after  the  imprison- 
ment    [^Shee  J.    Is  it  obligatory  on  the  master  to  take 
back  the  workman?]    In  Ex  parte  Baker  (d)  Erie  J. 
said,  '^  He  could  force  the  master  to  receive  him  into  his 
service ;  and  it  would  be  an  intense  grievance  on  the 
master  if  the  aervant,  under  such  circumstancea,  could 
treat  the  contract  as  broken  off.''     [MeUorJ.   The  power 
of  the  justice  to  abate  a  proportionable  part  of  the  wages 
"tor  and  during  such  period*'  as  the  workman  shall  be 
imprisoned  assumes  that  he  is  to  go  back  into  the  ser- 
vice; I  am  inclined  to  think  the  master  is  bound  to 
reodve  the  workman  back.] 

Secondly.     If  a  workman  wilfully  absents  himself 
firom  his  service  he  conomits  an  offence  within  stat  4  £r.  4. 

(a)  7£#B.e07.  (ft)  2i5r.#2^.219. 

(c)  6  fr.  #  y.  763.  764.  id)  IK^B,  607.  703. 
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18C6.  C'  34  s.  S.,  notwithstanding  he  thinks  that  he  has  lawful 
Umwir  excuse  for  so  doing.  Upon  this  point,  which  was  one 
ClIbk.  ^^  *^®  questions  raised  in  Reg.  v.  Vouk  {a\  WUdt  B. 
differed  from  PoUock  C.  B.  and  BramweU  B. ;  and 
Martin  B.  said^  p.  765,  '*  It  is  difficult  *  to  say  that  a 
person  who  breaks  the  law  shall  be  excused  because  he 
bonS  fide  believes  that  he  has  a  right  to  do  so."  la 
Rider^  appt.,  Wood,  respt.  (b),  the  workman  had  a  lawful 
excuse  for  his  absence,  and  therefore  could  not  be  con- 
victed ;  or,  as  Wilde  B.  observed  in  Reg.  v.  YouU  (a), 
p.  759,  he  '^believed  that  he  had  complied  with  his 
contract,  not  that  he  could  break  it  with  impunity/' 

QuatVi,  for  the  respondent. — ^First.  The  enactment  in 
stat.  4  Cr.  4  c.  84.  s,  8.  is  anomalous,  and  one  sided  le- 
gislation, and  being  penal  a  case  must  be  clearly  brought 
within  it.  [^Mdlor  J.  I  think  penal  statutes  should  be 
construed  strictly  ;  but  I  say  so  doubtingly,  since,  in 
Th€  Attorney  General  v.  SiUem  (c),  an  eminent  member 
of  the  House  of  Lords  has  laid  down  a  new  canon  of 
construction.]  The  Court  is  asked  to  put  into  a  penal 
enactment  a  toties  quoties  clause,  in  opposition  to  the 
maxim  nemo  bis  vexari  debet  pro  efidem  causS,  so  that 
the  workman  might,  by  successive  sentences,  be  sent  to 
prison  for  the  whole  period  of  his  contract.  [^MeUor  J. 
The  question  is  whether  the  refusal  to  return  to  the 
service  after  the  imprisonment  is  the  same  cause  or  a 
new  one.  Blackburn  J.  There  is  nothing  unjust  in 
enacting  that  if  a  man  commits  a  fresh  offence  he  shall 
be  punished  for  it.  Mellor  J.  The  magistrate  has  the 
alternative  power  to  abate  the  wages,  which  contemplates 

(a)  6  H.  ci'  N.  753.  (h)  2  E,  j-  E.  338. 

(c)  10  H.  L,  C  70-1 757. 
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a  continuance  of  the  service.  Blackburn  J.  Also  to  1866. 
discharge  from  the  service^  which  shews  that  unless  the  uhwih 
contract  is  cancelled  the  service  continues.  Shee  J.  cJak 
Suppose  the  servant^  on  coming  out  of  prison^  hired 
himself  to  another  master,  would  not  the  second  contract 
be  binding  on  him  ?  Blackburn  J.  In  the  sense  that 
he  would  have  to  pay  damages  for  not  fulfilling  it,  but 
not  in  the  sense  of  being  punished  for  absenting  himself 
from  the  service  under  it.  Price  referred  to  Ashmore, 
appt,  Hortan^  respt.  (a).]  On  the  hearing  of  the  first 
summons  the  respondent  announced  his  intention  not 
to  return ;  therefore  the  magistrate,  in  point  of  law, 
punished  him  for  the  abandonment  of  his  service ;  and 
if  this  were  an  indictable  ofience  he  might  plead  au- 
trefois convict.  [Blacibum  J.  Could  the  magistrate 
construe  his  threat  as  an  abandonment  of  his  service  ? 
Besides,  if  he  treated  the  imprisonment  as  a  punish- 
ment for  the  ofience  once  for  all,  he  would  have 
discharged  him  from  the  contract.]  The  power  given 
by  the  statute  is  to  award  imprisonment  or  to  dis- 
charge firom  the  contract.  [^MeUor  J.  In  lieu  of 
abating  a  proportionable  part  of  his  wages,  the  magis^ 
trate  may  punish  him  by  abating  the  whole  or  any  part 
of  them,  and  the  discharge  may  be  an  alternative  for 
abating  the  wages.]  In  Reg.  v.  Youle  (A)  Pollock  C.  B. 
said,  p.  764,  **  I  think  that  when  the  servant's  conduct 
shews  that  he  meant  to  quit  the  service  altogether,  the 
justices  should  treat  it  as  an  entire  abandonment 
of  the  service,  and  punish  him  accordingly.  Here  the 
defendant's  original  departure  from  the  service  of  his 
master  was  a  departure  with  intent  to  leave  it  altogether 
and  for  ever.     I  think  that  the  Legislature  intended 

(a)  2R^E.  360.  (b)  ^  H.  ^  N.  763. 
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1866.  that  thia  should  be  dealt  with  as  an  entire  and  single 
Uhwih  offence,"  and  Martin  B.  said,  p.  765,  "  I  think  that  if  a 
ClIu.  workman  leaves  his  service  intending  never  to  return  to 
it,  the  master  may  sue  him  at  law;  but,  if  so,  he  must 
treat  the  departure  firom  the  service  as  one  entire  breach, 
of  which  recovery  in  an  action  must  be  deemed  a  satisr 
faction  whether  the  workman  be  rich  or  poor."  [Blach- 
bum  J.  If  accurately  reported,  that  was  said  hastily. 
Mdlar  J.  And  it  is  a  false  analogy.  Blackbtam  J.  Is 
there  any  case  in  which  it  has  been  held  that,  after 
damages  recovered  for  one  breach  of  contract,  an  action 
will  not  lie  for  a  further  breach?  In  some  cases  the 
person  with  whom  the  contract  is  made  may  treat  Ihe 
breach  as  a  repudiation  of  the  contract  by  the  wrongdoer ; 
but  the  master  need  not  elect  to  consider  the  service 
at  an  end  by  reason  of  the  threat  to  discontinue  it. — His 
Lordship  referred  to  Withers  v.  Reynolds  (a),  PhMpatts  v. 
EvanSf  per  Parke  B.  (i),  Hoclister  v.  De  la  Tour  (c), 
Avery  v.  Bowden  (d),  affirmed  in  error  («). — If  before  a 
person  has  entered  into  the  service  he  changes  his  mind 
the  refusal  can  be  once  only.]  When  would  the  statute 
of  limitations  begin  to  run  in  respect  to  a  breach  of  the 
contract?  [EUtckbumJ.  Not  until  the  service  was  at 
an  end.]  Stat.  4  G.  4.  c.  84.  s.  1.  treats  the  absenting 
as  a  misdemeanour:  and  therefore  a  mens  rea  must 
exist.  Here  the  respondent,  bonfi  fide,  believed  that 
he  was  not  bound  to  return  to  his  masters'  service. 

Price,  in  reply. — ^Every  absenting  himself  firom  the 
service  is  a  firesh  offence.  And  there  is  greater  dam- 
age to  the  master  from  a  workman  absenting  himself 

(a)  2  jB.  #  Ad.  882.  (6)  5  If.  #  IT.  475. 477. 

(r)  2  JS:  #  B,  678.  {d)bK^  B,  714. 

(•)  6  £  #  5. 953. 
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after  the  service  has  oommenced  than  from  his  refusal  1866. 

to  enter  into  the  service.    {^Skee  J.    The  refusal  of  a  uhwih 

skilfiil  workman  to  enter  into  the  service  might  be  as  cum. 
serious  a  damage   to  the  master   as   the  absenting 

Blackbtjbn  J.  This  question^  which  turns  upon  the 
constmction  of  stat.  4  G.  4.  c  84.  «.  8.,  has  been  fully 
brought  before  us^  and  it  is  not  necessary  to  take  further 
time  for  consideration.  We  are  agreed,  but  not  for  the 
same  reasons,  that  judgment  should  be  given  for  the 
appellants.  My  brother  Mettor  and  myself  think  so 
for  our  own  reasons  and  on  the  authorities;  my  brother 
8hee  thinks  so  only  on  the  weight  of  authority. 

Stat  4  Cr.  4.  c.  34.  was  passed  to  protect  and  assist 
masters  in  enforcing  contracts  between  themselves  and 
their  workmen.  Mr.  Quain  says  that  it  is  one  sided 
and  oppressive  upon  the  workman ;  but  we  have  only 
to  see  what  the  Legislature  intended,  and  to  give  effect 
to  that  intention.  The  object  of  the  Legislature  being 
what  I  have  stated  makes  it  probable  that  the  pro- 
visions of  the  statute  would  be  favourable  to  the  mas- 
ters. The  question  is,  whether  the  second  refusal  of 
the  respondent  to  return  to  his  masters'  service,  the 
reason  he  alleged  being  that  he  considered  the  agree- 
ment broken  and  at  an  end  by  his  going  to  prison,  was 
an  absenting  himself  from  the  service  or  neglecting  to 
fulfil  the  contract  within  the  meaning  of  sect.  8,  for 
which  he  is  liable  to  be  punished,  notwithstanding  the 
first  conviction.  I  am  of  opinion  that  it  was.  The 
contract  was  to  serve  for  two  years;  the  second  refusal 
of  the  respondent  was  made  at  a  time  when  he  was 
bound  to  serve,  and  that  amounts  to  an  absenting  him- 
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18^'  self  from  the  service.  The  contention^  however,  on  his 
Unwin  behalf  is  that,  the  contract  having  been  once  broken 
Clark.  by  his  having  in  fact  absented  himself  and  declared 
that  he  would  not  return  to  his  work,  there  was  a  com- 
plete end  of  the  contract  for  ever,  and  that  he  could 
not  be  further  punished  under  the  statute.  But  I  am 
of  opinion  that  though  a  breach  of  contract,  accompanied 
with  a  declaration  of  an  intention  not  to  proceed  with 
it,  gives  the  person  with  whom  the  contract  is  made  an 
election  to  rescind  it,  it  does  not  amount  to  a  rescission 
of  the  contract  in  favour  of  the  wrongdoer.  If  this 
had  been  an  action  on  the  contract  for  an  absence  in 
Junie^  it  would  be  no  answer  that  there  had  been  an 
absence  in  May^  and  that  damages  had  been  already 
recovered  for  that  breach.  It  has  been  argued,  on  the 
authority  of  Pollock  C.  B.  and  Martin  B.  in  the  two 
cases  cited,  that  when  on  the  hearing  of  a  charge  against 
a  servant  for  absenting  himself  from  the  service  he  says 
that  he  will  not  return,  the  justices  ought  to  award  a 
punishment  taking  into  account  his  intention  to  break 
the  contract  once  for  all :  but  there  are  no  such  words 
in  the  statute;  and  there  is  much  force  in  the  argu- 
ment  that  the  justices  have  power  under  the  statute  to 
discharge  the  servant  frx)m  his  contract.  Mr.  Qtiacpi 
hardly  contended  that  the  contract  had  been  put  an 
end  to  for  all  purposes,  and  therefore  the  justice  on  the 
first  occasion  was  not  obliged  to  inflict  a  punishment 
for  an  absenting  during  the  whole  term  of  service, — an 
offence  not  then  committed ;  and  it  would  be  a  hard- 
ship upon  the  master  that  by  the  infliction  of  punish- 
ment on  the  servant  for  one  breach  of  contract  he 
should  lose  his  services  for  the  remainder  of  the  term. 
In  &vour  of  this  view  we  have  the  unanimous  opinion 
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of  Lord  Campbell,  Coleridge  and  Erie  JJ.  in  Ex  parte        iqgG. 
Baker  (a).  That  case  was  afterwards  moved  in  the  Exche-       ukwih 
qiier(4)  where  there  was  a  difference  of  opinion :  the  late      ci,Jj^ 
Baioii  Watson  and  Bramwell  B.  agreed  mth  the  Judges 
of  this  Court;  FoUoch  C.  B.  was  of  a  different  opinion, 
and  Martin  B.  also,  though  doubtfully ;  but  in  the  subse- 
quent case  of  Beff.  y.  Youle  (c)  he  said  that  he  adhered 
to  the  opinion  which  he  expressed  in  Be  Baker  (b),  and 
therefore  his  former  doubt  had  been  removed.     On  the 
reason  of  the  thing  I  am  of  opinion  that  the  majority 
of  the  Judges  were  right,  and  the  minority  wrong. 

As  to  the  second  point,  it  was  held  in  Seth  Turner's 
Case  (rf)  that,  although  the  words  "without  lawful  excuse" 
are  not  found  in  stat.  4  G.  4i.  c.  34  s.  8.,  they  are  to 
be  implied,  and  that  the  offence  created  by  thfe  statute 
is  the  workman  absenting  himself  from  service  without 
lawful  excuse.  That  case  was  followed  by  Bider^  appt, 
W<H)d,  respt.  {e) :  there  the  £euits  were,  that  the  workman 
having  a  right  under  the  contract  to  terminate  his  ser- 
vice by  notice  gave  a  notice  which  was  not  effective  for 
the  purpose,  and  the  question^  though  not  stated  for 
the  opinion  of  the  Court,  being  whether  he  could  be 
convicted  when  he  thought  that  he  had  given  a  good 
notice,  it  was  held  that  if  he  absented  himself  under  a 
mistake  of  fact  he  ought  not  to  be  convicted  of  absent- 
ing himself  without  lawful  excuse.  That  decision  was 
right:  for  he  had  no  wilful  intention  to  break  his 
contract  But  here  was  no  mistake  of  fact;  if  the 
respondent  had  consulted  persons  who  advised  him  that 
he  might  stay  away  with  impunity,  that  would  not  be 
a  lawful  excuse.    The  present  case  comes  within  the 

(a)  1E.^B.  697.  {h)  2  ff,  ^  N.  219.  24& 

(c)  ^H.fN.  75S.  765.  (d)  9  Q.  B.  80. 

> 
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1866.  general  rule  that  no  man  can  set  up  as  an  excuse  or 
XjHwiir  defence  a  misunderstanding  or  ignorance  of  the  law. 
Cum.  '^^^  would  be  a  good  reason  for  the  magistrates  imposing 
only  a  alight  or  even  nominal  punishment^  though  if  the 
appellant  jrefused  to  return  to  the  service  they  might 
conclude  that  he  contumaciously  absented  himself.  Here 
they  refused  to  convict,  and  the  case  must  be  sent  back 
to  them  for  a  rehearing. 

Mellor  J.  I  am  of  the  same  opinion.  Mr.  Quam 
is  wrong  in  his  contention  that  only  one  breach  of 
a  contract  is  punishable  under  stat  4  Cr.  4.  c.  84  «•  3. 
If  that  were  so,  the  master  would  no  longer  have  the 
protection  which  the  statute  intended  to  afford  hun. 
Though  the  workman  can  commit  only  one  offence  by 
refusing  to  enter  into  the  service,  yet  where,  after  he  has 
been  imprisoned  for  absenting  himself  from  it  and  has 
purged  that  particular  offence,  he  commits  a  fresh  one  by 
refusing  to  return  to  the  service  on  coming  out  of  prison, 
there  is  nothing  to  prevent  his  being  imprisoned  again, 
for  he  is  punished  for  a  second  offence.  It  is  manifest 
that  it  was  not  intended  that  the  first  conviction  and 
imprisonment  should  put  an  end  to  the  contract  unless 
the  magistrate  has  under  his  hand  and  seal  put  an  end 
to  it;  for  why  should  such  a  provision  be  inserted  in 
the  section  if  the  conviction  and  imprisonment  operated 
as  a  discharge  ?  This  construction  may  be  hard  on  the 
workman,  but  I  have  only  to  construe  the  statute  so  as 
best  to  carry  out  the  intention  of  the  Legislature. 

With  regard  to  the  question  of  bona  fides,  I  entirely 
agree  with  my  brother  Blachbvm  that  it  is  for  the 
magistrates  to  mitigate  the  punishment  if  the  respond^it 
really  thought  that  the  first  conviction  put  an  end  to 
the  contract :  his  ignorance  of  the  law  may  affect  the 
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sentence^  but  does  not  constitute  a  lawful  excuse  for        1866. 
bresking  the  contract.  xJhwxh 


Shie  J.     I  should  not  have  arrived  at  the  same 

oonclasion  as  my  learned  brothers  if  a  minority  of  the 

lodges  in  previous  cases  had  not  so  decided.    In  my 

(pinion  the  respondent  ought  not  to  be  convicted. 

Sttt  4  G.  4.  c.  44.  i.  8.  creates  two  oSbnces  ;  first,  a 

beach  of  contract  by  the  servant  not  entering  into  the 

service;  secondly,  a  breach  of  contract  by  his  absenting 

bimself  from  the  service  after  he  has  entered  into  it, 

the  offender  in  either  case  being  described  as  a  person 

who  **  has  not  fulfilled  his  contract.'*    In  the  first  case 

the  contract  must  be  in  writing;  in  the  second  it  heed 

not   It  is  dear  on  the  words  of  the  statute  that  for  the 

offence  of  not  entering  into  the  service  a  servant  can 

only  be  punished  once,  by  imprisonment  for  a  time 

not  exceeding  three  months.  And  I  think  that  aservant 

▼bo,  having  been  committed  for  absenting  himself  from 

the  service,  refbses,  after  the  term  of  imprisonment 

has  expired,  to  return  to  the  service  is  not  liable  to  be 

imprisoned  again.     Moreover,  the  statute  subjects  the 

Krrant  to  the  same  penally  for  the  offence  of  not 

eatering  intp  the  service  and  for  the  offence  of  absent* 

ing  himself  from  it.     I  think  the  proper  construction  of 

the  danse  is,  that  the  respondent  having  declared  at  the 

time  of  first  absenting  himself  that  he  would  not  return 

to  the  service  committed  an  offence  of  equal  degree  with 

that  of  refiising  to  enter  into  the  service,  and  that  it  was 

not  ihe  intention  of  the  Legislature  that  he  should  be 

ponishable    toties    quoties    for  successive   refusals  to 

return  to  it.   The  magistrate  on  the  first  occasion  ought 

VOL.  VII.  2  b  b.  &  s. 


V. 

Claex. 
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1866.  ^  ^*^®  imprisoned  the  respondent  once  for  all,  as 
Uhwik  Pollock  C.  B.  and  Martin  B.  said  in  Re  Baker  (a>  It  has 
Clark  ^®®^  argued  that  it  is  not  unreasonable  that  a  man  who 
has  absented  himself  on  two  distinct  occasions  should 
be  punished  twice ;  but  in  my  opinion  a  man  does  not 
absent  himself  from  the  service  if  he  is  not  actually  in 
it  but  only  refuses  on  coming  out  of  prison  to  return 
to  it  If  the  respondent  could  be  convicted  a  second 
time  for  absenting  himself  from  the  service,  he  would 
be  liable  to  be  convicted  again  and  again  until  the  end 
of  the  period  of  the  contract,  and  thus  be  kept  con- 
tinually in  prison  for  two  years. 

As  to  the  question  of  bon&  fide  belief;  the  offence 
puniAable  under  this  section  is  conduct  of  which  a  man 
must  be  "  guilty/'  which  implies  that  there  is  a  mens 
rea.  In  Rider^  appt..  Wood,  respt.  (6),  the  Court  said 
that  two  things  must  concur  before  a  conviction  could 
take  place  under  this  statute,  a  wrongful  absence  and  a 
knowledge  that  it  was  wrongful.  In  Reg.  v.  Lang' 
ford  (c),  an  indictment  on  stat  7  &  8  Cr.  4.  c.  30. «.  8.  for 
feloniously  demolishing  a  house,  Paiteson  J.  held  that 
if  the  prisoners  really  thought  that  it  was  the  property 
of  one  of  them,  and  they  acted  bon&  fide  on  the  asser- 
tion of  a  supposed  right,  the  case  was  taken  out  of  the 
operation  of  the  statute,  and  the  demolition  of  the 
house  would  not  be  felonious.  Here  the  magistrates 
find  that  the  respondent  bonfi  fide  believed  that  the 
contract  was  rescinded  by  the  former  conviction.  I  am 
of  opinion  therefore  that  he  has  not  been  guilty  of  a 
second  or  fresh  offence  against  stat.  4  G.  4.  c.  34  j.  3. 
As,  however,  the  majority  of  the  Court  are  of  a  contrary 

(a)  2  H.  fN,  219.  (I)  2  E,  f  E,  338. 

(c)  Carr,  #  AT.  602. 
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opinion,  and  the  weight  of  authority  is  with  them,  I  1866. 

will  not  differ  firom  their  judgment.  unwia 

Case  remitted*  Clark. 


Lb  Cocq  and  Wife  against  The  South  Eastern  ^£jjf^^ 
Railway  Company. 

CommUiitm 
To  entitle  the  soccessful  pvty  in  an  action  to  the  costs  of  the  attend^  abroad, 
aaee  of  ooonsel  on  a  commiMion  to  examine  witnesses  abroad,  it  must  Cauntd^s/ees* 
iw  8faevn  that  the  attendance  of  counsel  was  necessaiy  for  the  conduct 
<rf  the  comiaission. 

A  CnON  under  stat.  9  &  10  Vict.  c.  98.  for  damages 
resulting  from  the  death  of  the  female  plaintiff's 
SOD,  occasioned  hy  the  negligence  of  the  defendants. 

The  plaintifb  obtained  a  verdict  for  400/L 

The  main  question  in  the  cause  was  as  to  the  interest 
of  the  female  plaintiff  in  the  life  of  her  deceased  son, 
who  was  owner  of  a  small  farm  in  France,  and  incidental 
thereto  there  was  a  question  whether  the  deceased  had 
by  will  disposed  of  all  his  interest  in  the  property, 
documents  relating  to  which  were  referred  to. 

On  the  application  of  the  defendants  a  commission 
went  to  examine  witnesses  at  Paris,  and,  the  defendants 
havmg  given  notice  that  they  should  retain  counsel, 
the  plaintiffs  sent  out  counsel  to  attend  it  on  their 
behal£ 

On  the  taxation  of  the  plaintiffs'  costs  the  Master 
disallowed  the  cost  of  their  taking  counsel  to  Paris  to 
conduct  the  examination,  on  the  ground  that  it  was  an 
unreasonable  expense,  and  that  the  attorney  himself  or 
a  local  advocate  might  have  conducted  it. 
2  £  2 
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1866. 


Lb  Cocq 

South 
Eastbeh 
Kail  way 
Company. 


Murphy,  for  the  plaintiffs,  moved  to  review  tlie 
Master's  taiation.— There  is  no  case  on  the  point;  but 
it  was  reasonable  to  take  counsel  to  attend  the  commis- 
sion. It  might  easily  have  proved  abortive  from  leading 
questions  being  put  or  otherwise.  Difficulties  as  to  the 
French  law  might  have  been  expected  to  arise,  and  the 
defendants  by  their  conduct  proved  that  they  thought 
it  reasonable  to  take  counseL  The  Master  seems  to  hate 
thought  that  because  the  names  of  gentlemen  are  to 
be  found  in  the  Law  List  who  practice  at  Paris  the 
taking  counsel  there  was  unnecessary,  but  the  plaintiffs' 
advisers  had  no  knowledge  of  the  capabilities  of  those 
gentlemen.  [Mellor  J.  Sometimes  it  is  agreed  on  both 
sides  to  have  the  attendance  of  counsel.}  In  Comet  v. 
Dempsey  (a)  the  Master  allowed  the  expenses  of  a 
journey  taken  by  the  plaintiff's  attorney  to  attend  a 
commission  to  examine  witnesses  abroad.  [BlackbHm  J. 
That  is  a  much  slighter  step  than  taking  counsel  on 
such  a  commission.]  There  the  Court  refused  to 
interfere  with  the  discretion  which  the  Master  had 
exerdsed,  saying  that  whether  the  attendance  was 
necessary  or  not  was  a  matter  for  his  discretion. 


Blackburn  J.  In  the  case  of  a  commission  to 
examine  witnesses  abroad  the  taking  out  counsel  may, 
under  special  circumstances,  be  so  proper  that  the 
costs  should  be  allowed  on  taxation ;  but  then  it  must  be 
clearly  shewn  that  the  attendance  of  counsel  was  neces- 
sary for  the  conduct  of  the  commission.  It  is  important 
that  these  costs  should  not  be  lightly  allowed,  for  they 
would  form  a  serious  item  in  the  whole  amount  By 
taking  out  or  employing  a  barrister  on  the  commission 

(«)  1  Bowl  N.  SL  422. 
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the  defendants  furnished  evidence   against  themselves  1866. 

that  they  thought  it  a  matter  of  difficulty  requiring  the  LsCooq 

attendance  of  a  barrister ;  and  that  would  be  relevant  south 

to  the  question  of  the  plaintiffs'  costs  as  between  attorney  si"'*/ 

and  dienty  but  is  not  sufficient  to  throw  on  the  defendants  Company, 
the  plaintiffs'  costs  of  taking  out  counsel. 

MELLoa  and  Shee  JJ.  concurred. 

Rule  refused. 


Chapbcan  against  Gwythbb.  ^tS! 


Sale  of  horse. 


The  sdler  of  a  hone  signed  the  following  document :  "  Ur.  C.  bonght  ^^^^ 

of  Mr.  O,  Q,  a  brown  hone,  six  yean  old,  wuranted  sound,  for  the  sum  i«  Wa/rtvM^^ 

of  18W.   <?.  G.    Warranted  soimd  for  one  month.    O,  (?."    The  buyer  ^,5/br^ 

wot  the  seller  a  cheque  payable  to  order,  with  the  following  memoran-  pf^yf^^j^f 

dnm  written  on  the  f>ack:  "This  cheque  is  receiyed  by  me  for  a  bay  jjHemtmmdum 

mne,  price '90f^  which  I  warrant  sound  for  one  month  trom  the  date  of  _  cheoue 

deKTwy."    The  seller  indorsed  the  cheque,  but  did  not  sign  the  memo-  givmmpai/' 

1.  That  the  words  "warranted  sound  for  one  month"  limited  the  ^'*^' 
vunnty  to  eontiiiue  in  fozoe  for  one  month  from  the  sale. 

2.  That  the  memorandum  on  tiie  cheque  was  no  part  of  the  contract 

nPHE  first  count  of  the  declaration  alleged  that  the 
defendant  by  warranting  a  horse  to  be  sound  for  a 
month  sold  it  to  the  plaintiff:  yet  it  was  not  sound  then 
or  for  a  month  according  to  the  warranty.  Second 
ooimt;  that  the  defendant,  by  warranting  a  horse  to  be 
sound  and  right  for  one  month  from  the  date  of  the 
deliyery  of  it  to  the  plaintiff,  sold  it  to  the  plaintiff:  yet 
it  was  not  sound  or  right  then  or  for  one  month  from 
the  date  of  the  deUvery  to  the  plaintiff. 

Pleas  to  the  first  count.    First.  That  at  the  time  of 
the  alleged  warranty  the  horse  wns  sound.     Second. 
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1866.        ^^^  the  defendant  did  not  warrant  the  horse.    Same 
Chafhar     pleaa  to  the  second  count 
GwYTHiB.         iBsues  thereon. 

On  the  trial,  before  Blackburn  J.,  at  the  Sittings  in 
London  after  Michaelmas  Term,  1865,  it  appeared  that 
the  plaintiff,  a  horse  dealer  at  Cheltenham,  bought  of 
the  defendant,  a  farmer  at  Frewent,  in  the  county  of 
Pembroke,  two  horses,  on  which  the  following  warranty 
was  given : — 

«'  Frewent,  June  5, 1865. 
'*  Mr.  Chapman  bought  of  Mr.  G.  Gwyther 

a  brown  horse  six  years  old  warranted 

sound  for  the  sum  of  one  hundred  and 

eighty  pounds  -  -  -    £180    0    0 

Also  a  bay  horse  five  years  old  for  the  sum 

of  ninety  pounds  warranted  sound     -     £90    0    0*' 

"  George  Gmfther!' 

''  Warranted  sound  for  one  month." 

"  George  GwgOer!* 

The  pedigree  of  the  horses  was  added. 

The  warranty  preceding  the  first  signature  of  the 
defendant  was  in  the  handwriting  of  a  friend  of  the 
plaintiff;  the  defendant  signed  it,  adding  the  words 
''  warranted  sound  for  one  month''  with  his  signature. 

On  the  12th  June  the  plaintiff  sent  to  the  defendant 
a  cheque  for  2702.  payable  to  order,  with  the  following 
memorandum  written  on  the  back  of  it  :-^ 

''This  cheque  is  received  by  me  for  a  brown  gelding 
price  £180,  also  a  bay  gelding  price  £90,  both  of  which 
animals  I  warrant  sound  for  one  month  from  the  date 
of  delivery.'* 

The  defendant  endorsed  the  cheque  but  did  not  sign 
the  memorandum. 
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The  horses  were  delivered  to  the  plaintiff  at  Chelten"       18C6. 
ham  on  the  12tli  June.    On  the  8th  July  the  bay  horse     Cbapmam 
was  discovered  to  be  unsound^  and  on  the  9th  the  plain-     qwttusr. 
tiff  wrote  a  letter  to  the  defendant  informing  him  of  the 
fact    The  unsoundness  was  a  chronic  disease  resulting 
in  kmeness^  of  such  a  character  that  though  existing  at 
the  time  of  the  sale  it  was  not  discoverable  then. 

The  learned  Judge  held  that  the  writing  on  the  back 
of  the  cheque  was  immaterial^  and  left  three  questions  to 
the  jury.  First.  Whether  there  was  unsoundness,  that  is^ 
disease  or  seeds  of  disease  in  the  horse  at  the  time  of 
the  sale  on  the  5th  June,  Second*  Whether  there  was 
unsoundness  on  the  5th  July.  Third.  If  on  the  5th 
June  seeds  of  disease  existed,  whether  they  had  so  far 
developed  themselves  at  the  end  of  the  month  from  the 
sale  as  to  be  actual  disease. 

The  jury  found  that  there  was  actual  unsoundness  on 
the  day  of  the  sale,  but  that  it  was  unknown  to  the 
defendant ;  and  a  verdict  was  entered  for  the  plaintiff, 
leave  being  reserved  to  move  to  enter  a  nonsuit 

In  Hilary  Term,  Giffard  obtained  a  rule  nisi  accord- 
ingly on  the  ground  that  upon  the  true  construction  of 
the  contract  of  warranty  there  was  no  evidence  of  any 
breach  of  contract,  or  for  a  new  trial  on  the  ground  that 
by  the  memorandum  on  the  cheque  the  warranty  was 
extended  to  the  12th  July. 

H,  Matthews  and  Macrae  Moir  shewed  cause.— -First 
The  words  of  the  document  of  the  5th  June  are  the  words 
of  the  warrantor,  and  must  be  construed  most  strongly 
against  himself  Applying  this  rule,  the  true  reading 
of  the  words  "  warranted  sound  for  one  month''  is,  that 
the  horse  was  sound  at  the  time  of  the  sale,  and  would 
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1866.       continue  sonnd  for  one  month  from  that  time.    These 
Chapmah     words  were  intended  to  make  the  warranty  a  continning 
GwTTHu.     ^^^f  '^^  ^  8^^^  ^^  buyer  further  protection  agauoust 
latent  defects.    [Blaekbum  J.    The  question  is,  what 
is  the  true  meaning  of  these  words  in  a  warranty  on  the 
sale  of  a  horse  by  a  farmer  to  a  horse  dealer?    LnA  J. 
Is  not  the  meaning  this?    I  will  be  answerable  that 
there  is  no  appearance  of  disease  within  a  month  firom 
the  sale  ?]   It  is  a  warranty  of  soundness  with  a  month's 
trial.    The  construction  contended  for  by  the  defendant 
goes  to  defeat  the  preyious  warranty,  and  dear  words 
are  necessary  to  effect  that.    In  Memard  y.  Aldndge  {a\ 
Buchanan  v.  Pamsluno  {b),  and  Bywater  v.  Bichardson  (c), 
there  were  express  words  limiting  the  contract  of  war- 
ranty,— in  the  two  former  cases  a  condition  of  sale 
requiring  that  in  case  of  any  supposed  or  discovered  un- 
soundness the  horse  should  be  returned  within  a  given 
time,  and  in  the  latter  a  condition  that  the  warrsnty 

of  sale  should  remain  in  force  until  noon  on  the  day 

preceding  the  sale. 

Secondly.  The  bargain  was  not  complete  before  the 

12th  June^  and  the  memorandum  on  the  back  of , the 

cheque  was  part  of  it. 

B.  T*  fFSHams,  in  support  of  the  rule. — The  contrsct 
is  contained  in  the  documtet  of  the  5th  June,  and  the 
words  ^'  warranted  sound  for  one  month''  written  after 
the  words  «  warranted  sound''  were  intended  to  limit 
the  liability  of  the  defendant :  thqr  require  that  the 
plaintiff  should  discover  the  unsoundness  within  a  month 
from  the  time  of  the  sale.    In  Taylor  Ev.  p.  1007, 

(a)  3  Etp.  271.  (*)  2  Z  S.  745. 

(c)  lA.fE.  606. 
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HOi  ed.,  it  is  said,  ''  Whatever  be  the  nature  of  the        1866. 
document  under  review,  the  object  is  to  discover  the     Chapmav 
intention  of  the  writer  as  evidenced  by  the  words  he     gwttkib. 
haa  used;  and  in  order  to  do  this,  the  Judge  must  place 
liimflelf  in  the  writer's  place,  and  then  see  how  the  terms 
of  the  instrument  affect  the  property  or  subject-matter.'' 
[Blaekbnm  J.      In    Wigram    on    Extrimic    Evidence, 
pp.  8, 9,  4th  ed.,  the  question  in  expounding  a  will  is  * 
stated  to  be  what  is  the  meaning  of  the  words  used  by 
the  testator :  that  is  a  rule  more  easily  enunciated  than 
applied,  the  surrounding  £Mts  and  circumstances  being 
taken  mto  consideration,      ^ow  would  this  contract 
be  understood  according  to  the  ordinary  course  of 
business?]      Such   a  limitation   of  the  warranty  of 
Boondness  is  conmion  in  sales  of  horses  at  reposi* 
tones  and  public  auctions;  Bytoaier  v.  Bichardecn  (a), 
per  Lord  Denman;  OUphani  on  the  Law  of  Horses, 
8rd  ed.,  p.  46.    In  Uddard  v.  Kam  (fi)  there  was  an 
express  warranty  to  deliver  the  horses  at  the  end  of 
a  fortnight,  sound  and  free  firom  blemish. 

BiACKBUBN  J.  We  are  all  agreed  that  the  rule  to 
enter  a  nonsuit  should  be  made  absolute. 

In  the  first  place,  with  regard  to  the  question  whether 
the  document  signed  by  the  defendant  on  the  5th  June  or 
the  memorandum  on  the  back  of  the  cheque  constituted 
the  contract,  we  are  of  opinion  that  the  former  document 
embodied  the  agreement  between  the  parties,  and  that 
I  was  right  in  withdrawing  the  latter  firom  the  con- 
sideration of  the  jury.    The  memorandum  on  a  cheque 

(a)  li<.  #1^.606.513. 

(^)  2  Bing,  183 ;  more  fully  reported,  9  Moore,  356. 
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1866.  may  be  evidence  of  the  terms  of  a  contract,  but  here  the 
Chapman  original  bargain  was  produced,  and  we  must  look  at  that 
GwiTHKB.     alone. 

The  real  question  is  as  to  the  true  construction  of 
the  document  of  the  5th  June^  with  the  words  written 
under  it  as  a  postscript ''  warranted  sound  for  one  montL" 
The  construction  that  the  vendor  undertook  that  the 
horse  was  sound  and  would  continue  so  for  one  month, 
and  that  he  would  be  liable  for  any  disease  which  might 
attack  the  animal  within  that  period,  would  render  it  a 
very  improvident  contract  and  unlikely  for  a  vendor  to 
make,  and  therefore  ought  not  to  be  lightly  adopted. 
The  other  construction  is,  that  the  words  <*  for  one  month" 
were  intended  to  apply  to  the  time  for  which  the  war- 
ranty should  continue  in  force ;  and  that  is,  I  think, 
what  the  parties  intended.  We  find  that  the  practice  of 
limiting  the  duration  of  the  warranty  in  the  case  of 
sales  at  public  auctions  existed  so  long  ago  as  the  year 
1788.  Mr.  Bear  crofts  in  his  argument  in  Buchanan  v. 
Pamshaw{a\  said,  *' Where  a  horse  is  objected  to  as 
unsound,  it  is  extremely  material  that  he  should  be 
returned  within  a  certain  time,  to  prevent  all  disputes 
respecting  the  time  when  the  horse  became  unsound; 
because  if  no  objection  were  to  be  made  on  that  account 
till  a  long  interval  had  elapsed,  the  unsoundness  might 
perhaps  be  occasioned  in  that  interval.  And  it  is  for 
that  reason  that  it  is  made  a  condition  of  sale  at  all 
public  auctions  that  the  horse  if  objected  to  as  unsound 
shall  be  returned  within  a  short  limited  time.'^  And 
he  went  on  to  argue  that  the  condition  did  not  apply 
to  the  age  of  the  horse.    Lord  Kenyan  agreed  that  there 

(a)  2  T.  R.  745. 
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vas  good  sense  in  making  such  a  condition  at  public  1866. 
sales,  and  his  observationa  are  repeated  in  Oliphanft  Chapmah 
Law  o/HaneSf  8rd  ed.^  p.  45.  It  appears  therefore  to  Q^TTim. 
lia?e  been  then  a  well  established  and  known  practice 
for  vendors  to  limit  their  liability  on  a  warranty  of 
fiomidness  on  the  sale  of  a  horse  to  that  if  it  was  not 
returned  within  a  giyen  time  it  should  be  treated  as 
somid.  And  the  parties  in  the  present  case  must  be 
iinderstood  as  expressing^  though  they  have  done  so 
very  inartificiaUy^  a  common  term  in  such  bargains^ 
m.,  that  the  warranty  was  to  continue  in  force  only  for 
a  limited  time.  The  rule  of  construction  is  that  we  are 
to  consider  what  is  the  intention  indicated  by  such 
vords  used  by  such  parties  and  with  reference  to  such 
a  transaction  as  that  in  question.  I  am  therefore  of 
opinion  that  the  intention  was  not  to  extend  but  to 
limit  the  liability  of  the  yendor^  and  that  this  is  a  warranty 
that  the  horse  was  sound  at  the  time  of  the  sale,  but 
that  one  month  from  the  sale  is  the  time  within  which 
complaint  of  any  unsoundness  must  be  made. 

MxLLOB  J.  When  I  first  heard  the  terms  of  the 
warranty,  and  during  some  portion  of  Mr.  Matihews^s 
ingenious  argument,  I  was  inclined  to  think  that  that 
which  is  the  reasonable  meaning  of  the  parties  was  not 
anffidently  expressed.  But  upon  consideration  I  agree 
with  my  brother  Blackburn  that  the  true  rule  of  con- 
struction is,  that  we  are  to  give  the  words  not  their 
abstract  meaning,  but  that  which  they  bear  when  used 
in  a  transaction  for  the  sale  of  a  horse,  and  with  reference 
to  the  subject  of  the  contract.  Applying  that  rule,  the 
words  **  warranted  sound  for  one  month''  were,  I  think, 
intended  to  impose  a  limitation  in  point  of  time ;  and  the 
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1866.  meaning  of  the  parties  was,  **  I  warrant  the  horse  to 
Chapmah  be  soundi  but  you  shall  have  a  month's  time  only  for 
GwTTHKB.  *"*^  *"*^  examination;  and  you  shall  not  have  an 
unlimited  time  for  making  a  complaint.  If  you  do  not 
discover  any  defect  and  make  complaint  or  return  the 
horse  within  a  month  of  the  sale,  the  warranty  ceases." 
Therefore  the  plaintiff's  complaint  was  too  late,  and  he 
ought  to  have  been  nonsuited. 

Lush  J.  We  are,  if  the  law  permits  it,  to  put  such  a 
construction  on  the  words  of  the  contract,  though  inarti- 
ficially  used  by  the  parties,  as  shall  give  effect  to  their  real 
intention.  It  cannot  be  doubted  that  the  intention  of  the 
seller  was  not  to  extend,  but  to  limit  in  point  of  tune^ 
the  ordinary  liability  on  a  warranty  of  soundness.  If  a 
horse  be  simply  "warranted  sound,"  the  vendor  may 
be  called  upon  to  pay  damages  for  a  breach  of  warranty 
at  any  time  within  that  limited  by  the  Statute  of 
Limitations ;  but  that  often  begets  serious  disputes,  and 
where  a  long  interval  has  dapaed  between  the  sale  and 
the  complaint  it  is  difficult  for  a  jury  to  determine 
whether  the  disease  or  the.  seeds  of  the  disease  listed 
at  the  time  of  sale.  Therefore  a  person  dealing  in 
horses  may  reasonably  say,  I  will  not  incur  any  liability 
beyond  a  given  time.  Either  the  defendant  has  ex- 
pressed that  in  a  very  compendious  form,  or  he  must 
have  meant  to  extend  his  liability  if  the  horse  became 
unsound  within  a  month  from  the  sale.  We  cannot 
suppose  the  latter  to  have  been  his  meaning.  Then 
is  there  sufficient  to  express  the  other?  The  words 
''warranted  sound  for  one  month"  do  not  express 
it  fully;  but  we  are  not  restrained  from  supply- 
ing words  to  carry  out  the  intention  of  the  parties  and 
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reaHing  it  a»  a  condition  that  the  warranty  shall  only       1866. 
continae  in  force  for  one  month.  Chapman 

I  agree  that  the  contract  is  contained  in  the  original     q^x'her. 
document,  and  that  the  indorsement  on  the  cheque  has 
no  effect 

Rule  absolute. 


Balmfobth  agaifist  Pledge.  saturd^^, 

^  May&th, 

Where  a  cause  is  tried  in  the  County  Court  pursuant  to  a  Judge's   — ^— — 
order,  onder  stat  19  &  20  Fid,  e.  108.  a,  26.,  the  application  for  a  new    Trial  in 
trial  must  be  made  in  the  superior  Court:    per  Curiam,  dubitante   County  Court 
MeUorJ.  under  9  ^10 

Vict,  e,  108. 

n^HIS  was  an  action  for  goods  sold  and  delivered  and  ifew  trial. 

goods  bargained  and  sold.  A  Judge's  order  was 
made  under  stat.  19  &  20  VtcL  c.  108.  s.  26.  for  the  trial 
of  the  cause  in  the  County  Court  of  Yorkshire  holden 
at  Bradford.  The  cause  was  tried  without  a  jurj^  and 
the  Judge  gave  a  yerdict  for  the  plaintiff 

April  28rd.  Kennedy  obtained  a  rule  nisi  for  a  new 
trial  on  several  points  of  law. 

Kemfiay  shewed  cause. — This  Court  has  no  jurisdic- 
tion to  grant  a  new  trial  where  a  cause  has  been  tried 
in  the  County  Court  pursuant  to  a  Judge's  order  under 
Btat  19  &  20  Vict.  c.  108.  $.  26.  [Blackburn  J.  Suppose 
the  Judge  of  the  County  Court  takes  a  wrong  view  of 
the  law,  how  is  he  to  be  set  right  ?]  Not  in  this  way. 
Under  stat.  8  &  4  »:  4  c.  42.  w.  17, 18, 19,  the  "issues'* 
are  sent  to  be  tried  before  the  sheriff  or  Judge  of  any 
C!ourt  of  record  for  the  recovery  of  debt  in  the  county, 
and  the  trial  before  him  is  substituted  for  the  trial  before 
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1866.  A  Judge  at  nisi  priua ;  whereas  under  stat  19  &  20  VicL 
Balmfoeth  ^'  ^^*  '« 26.  an  order  is  made  that  *'  the  eause''  be  tried 
PuDOB.  ^^  *^®  County  Court.  In  Angel  v.  Ihler  (a),  where  a  cause 
was  tried  by  writ  of  trial  under  stat.  8  &  4  ^.  4.  e.  4£t., 
Jhe  Court  granted  a  new  trial ;  but  Parke  B.  relied  on 
sect.  19,  which  incorporates  all  the  provisions  of  stat 
1  fF.  4h  c.  7.  so  far  as  the  same  are  applicable  to  writs 
of  trial,  and  on  sect.  4  of  the  last  named  statute  which 
expressly  reserves  to  the  Court  in  which  the  action  was 
brought  power  to  grant  a  new  trial.  [Lush  J.  That  gives 
power  to  grant  a  new  trial  after  judgment :  without  it  the 
Court  had  jurisdiction  to  grant  a  new  trial  before  judg- 
ment.] In  Owen$  v.  Breese,  in  error  (J),  per  Bramwell 
arguendo,  "  It  is  conceded  that  a  County  Court  would 
not  be  a  Court  before  which  this  action  could  be  tried, 
if  jurisdiction  were  given  by  the  3  &  4  ^.  4.  c.  42.  to  the 
Court  and  not  to  the  Jvdffe"  and  Patteson  J.,  in  delivering 
the  judgment  of  the  Court,  pp.  919-920,  adopted  that 
view,  deciding  that  a  writ  of  trial  could  not  be  directed 
to  a  Judge  of  a  County  Court  compelling  him  to 
try  the  issue  in  a  manner  totally  different  from  the 
usual  practice  of  his  Court  [Lush  J.  The  defendant 
could  not  move  in  the  County  Court  to  arrest  the 
judgment  Shee  J.  The  judgment  is  not  signed  there. 
Lush  J.  Therefore  there  remains  something  for  this 
Court  to  do.  Blackburn  J.  The  cause  does  not  leave 
this  Court;  an  order  is  made  that  the  issues  be  tried 
in  the  County  Court;  and  the  Judge  of  that  Court 
is  to  try  them  in  the  same  way  as  a  plaint  brought 
in  his  Court  either  with  or  without  a  jary^  and  he 
certifies  the  result]  Until  he  has  certified  he  may 
deal  with  the  case.  Sect.  89  of  stat  9  &  10  Vici.  c.  95., 

(fl)  5  A/.  #  fF.  600.  (h)  6  Exck.  916. 
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regulating  the  practice  of  the  County  Courts,  gives  the        1866. 

Judge  a  power  to  order  a  new  trial     [Lush  J.    That    B^lmportu 

section  applies  to  causes  brought  in  the  County  Court.      Fledqm. 

K  a  cause  for  an  amount  under  20/.  is  sent  down,  there 

can  be  no  appeaL]    That  would  be  a  reason  for  not 

sending  the  cause  down.     [Lush  J.    How  can  a  Judge 

teQ  whether  a  point  of  law  will  arise  P    MeUor  J.     It  is 

consistent  with  the  writ  remaining  in  this  Court  that 

the  trial  and  its  incidents  should  belong  to  the  Judge 

of  the  County  Court.]    If  tried  before  a  Judge  without 

a  jury,  it  would  be  very  difficult  to  separate  law  from 

fact    [Lush  J.    There  is  the  same  difficulty  when  a 

cause  in  the  superior  Court  is  tried  before  a  Judge 

ntting  alone  without  a  jury  under  The  Common  Law 

Procedure  Act,  1854, 17  &  18  Vict.  c.  125.  s.  1.]    In 

Wheateroft  v.  Foster  {a)  it  was  held  that  in  taxing  the 

costs  of  a  cause  sent  to  be  tried  in  the  County  Court 

tmder  stat  ]  9  &  20  Vict.  c.  108.  s.  26.  the  costs  of  the  trial 

ought  to  be  allowed  according  to  the  County  Court  scale ; 

and,  in  answer  to  the  argument  that  it  was  not  properly 

speaking  a  proceeding  in  the  County  Court    at  all, 

Crompton  J.  said,  pp.  789-740,  "  For  some  purposes,  at 

leasts  it  seems  to  be  so.    There  would  be  County  Court 

process.'^   [^BlackburnJ.  Formerly,  when  a  cause  in  one 

of  the  superior  Courts  was  tried  in  one  of  the  Counties 

Palatme,  the  record  was  seut  by  mittimus  to  the  justices 

of  the  County  "Pelsiiine  of  Lancaster ^  or  to  the  Chancellor 

of  the  County  Palatine  of  Durham  that  he  might  give  it 

in  chai^  to  the  justices  within  that  liberty,  and  those 

justices  respectively  were  to  try  the  issues,  and  the  record 

was  to  be  sent  back  to  the  superior  Court  together  with 

everything  that  should  be  done  thereupon  ;    Tidd  Pr. 

(a)  E.  B.  #  E,  737. 
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1866.  FcrmSf  8th  ecL,  285,  286.  In  those  caaes  the  juriadiction 
Bauitoeth  remained  in  the  superior  CJourt  to  supervise  the  pro- 
Plkdob.  ceedings,  and  see  whether  the  issues  were  rightly  dis- 
posed of  (a).]  Under  sect  86  of  stat.  9  &  10  VicL  c.  95. 
the  witnesses  «re  served  with  summonses  issued  from 
the  office  of  the  derk  of  the  County  CJonrt.  [Lush  J. 
That  section  is  confined  to  proceedings  under  that  Act 
When  a  cause  is  tried  under  a  writ  of  trial  the  suhpoena 
issues  out  of  this  C!ourt]    The  Ciourt  then  called  upon 

Kennedy,  to  support  the  rule  on  this  point — Stat  19 
&  20  Vict.  c.  108.  <•  26.  only  empowers  the  Judge  to 
order  that  the  cause  be  tried^  not  that  it  be  referred  to 
the  County  Court  to  be  dealt  wifli  according  to  the 
practice  of  that  Court,  either  by  the  Judge  sitting  alone, 
or  with  a  jury  of  five :  the  Judge  is  treated  as  an  officer 
of  the  superior  Court,  and  is  to  appoint  a  day  for  the  trial, 
notice  of  which  is  to  be  sent  to  both  parties.  [MeSorJ. 
It  is  convenient  that  he  should  fix  the  day  for  trial,  as 
the  order  is  not  made  till  after  issue  joined.]  One 
hearing  only  is  contemplated,  and  the  registrar,  not  the 
Judge,  is  to  certify  the  result,  without  any  intimation 
that  the  Judge  may  stay  the  proceedings  in  order  to 
allow  a  motion  for  a  new  trial.  The  County  Court 
Judge  is  put  in  the  same  position  as  the  undersheriff 
by  a  writof  trial  under  stat  8  &  4  TT.  4.  c.  42.  s$.  17, 18. 
The  cause  comes  back  here  for  some  purposes,  and 
it  ought  to  come  back  with  all  the  incidents  to  the 
jurisdiction  of  this  Court  which  are  not  expressly  taken 
away.  [Melhr  J.  There  is  inconsistency  in  sending  the 
cause  to  be  tried  in  the  County  Court  if  it  was  not 
intended  to  say  that  it  was  not  of  sufficient  impor- 

(a)  See  The  Common  Law  Procedure  Act,  1854,  17  &  18  Viet.  c.  125. 
102. 
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tance  to  be  dealt  with  in  the  superior  Court.]     Then        1866. 

the  Legislature  would  have  said  that  such  causes  should    Balmtorth 

not  be  commenced  in  the  superior  Court.  The  Judge  of      Plsdob. 

the  County  Court  must  deal  with  the  pleadings  as  a 

Judge  of  this  Court  would  do.     IMellar  J.    Could  he 

amend  them  or  add  a  plea?    It  would  be  unfortunate 

if  he  could  not     Lush  J.     Suppose  besides  the  issues 

joined  there  were  on  the  record  a  demurrer  which  had 

not  been  argued,   it  must  be  argued   in  this  Court. 

Mellar  J.    It  would  not  be  expedient  to  send  a  cause 

to  the  County  Court  under  such  circumstances.] 

Blackburn  J.  The  preUminary  question  here,  which 
is  one  of  considerable  practical  importance,  is  whether, 
where  a  cause  commenced  in  a  superior  Court  is  sent  * 
down  under  a  Judge's  order,  pursuant  to  stat.  19  &  20 
.  Viet,  c.  108.  8.  26.,  to  be  tried  in  a  County  Court,  the 
application  for  a  new  trial  ought  to  be  made  to  the 
superior  Court  or  to  the  County  Court.  We  have 
come  to  the  conclusion,  though  my  brother  Mellar  not 
80  clearly  as  my  brothers  S/iee,  Lush  and  myself,  that 
the  jurisdiction  to  grant  a  new  trial  is  in  the  superior 
Court 

Sect.  26  of  that  Act  says  that  after  issue  joined,-- when 
it  is  determined  what  the  issue  to  be  tried  is,  a  Judge  may, 
on  such  terms  as  he  shall  think  fit,  order  that  the  cause 
be  tried  in  the  County  Court.  He  is  to  send  the  cause 
to  trial,  not  to  transfer  the  cause  to  the  County  Court. 
When  a  cause  in  one  of  the  superior  Courts  is  sent  to 
be  tried,  whether  by  a  Judge  at  Nisi  prius  as  an  ordinary 
Commissioner  of  assize,  or  by  another  person  named  in 
the  commission,  or  in  one  of  the  counties  palatine,  or 

VOL.  VII.  2    F  B.   &  S. 
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1866.  in  any  other  Courts  there  ib  a  superintendiDg  power 
Balmfobtk  ^  *^®  Court  hy  which  it  is  sent  to  set  aside  the  ?erdict 
Plems  ^  *^®^  ^^  ^^^  ™y  mistake  and  to  grant  a  new 
trial,  irrespective  of  whether  the  cause  has  or  hss 
not  been  tried  by  one  of  its  own  body.  Is  there 
anything  in  this  section  to  take  away  that  general 
incident  when  the  cause  is  sent  to  be  tried  in  the 
County  Court?  No  express  power  to  grant  a  new 
trial  is  given  to  the  County  Court  Judge.  Upon  the 
order  being  made^  both  it  and  the  issue  are  to  be 
lodged  by  the  plaintiff  with  the  registrar;  the  Judge 
of  the  County  Court  is  to  appoint  a  day  for  the  hearing 
of  the  cause;  after  the  hearing  the  registrar  is  to 
certify  the  result,  and  judgment  in  accordance  with 
his  certificate  is  signed  in  the  superior  Court.  It  is 
true  that  the  County  Court  must  proceed  at  the  trial 
according  to  its  own  rules:  the  cause  may  be  tried 
before  the  Judge  alone  without  a  jury,  and  then  for 
the  purpose  of  moving  for  a  new  trial  there  may  be 
a  difSculty  in  ascertaining  what  direction  of  law  he 
gave  himself;  but  that  difSculty  does  not  take  away 
the  jurisdiction  of  the  superior  Court  to  see  whether 
there  has  been  a  miscarriage  of  justice.  If  the  Legis- 
lature had  been  so  minded,  they  would  have  said  that 
a  Judge  of  the  superior  Court  might  order  that  the 
cause  should  be  removed  into  a  County  Court;  as 
when  a  case  is  removed  from  an  inferior  to  the 
superior  Court  The  present  motion  has  therefore 
been  rightly  made  in  this  Court. 

Mellob  J.    I  do  not  dissent  from  the  judgment  of 
my  brothers,  for  I  do  not  feel  sore  that  the  constrac- 
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tion  to  which  I  am  inclined  is  correct.  The  policy  of  X866. 
the  L^iskture  in  aect  26  of  stat.  19  &  20  Vict  e.  108.  ^j^^^^^^ 
was  that  sach  causes  as  a  Judge  of  one  of  the  superior  ^^^^ 
Courts  considered  might  be  dealt  with  more  conve- 
niently  in  the  C!oun^  Court  should  not  for  the  pur- 
poses of  trial  be  retained  in  the  superior  Court.  One 
diflicnlty  arising  firom  the  order  being  ''that  the  cau^e 
be  tried^'  in  the  County  Court  is  that  it  will  not  neces- 
asrily  be  tried  as  it  would  be  in  the  superior  Court 
aooording  to  the  course  of  common  law,  but  according 
to  the  practice  of  the  County  Court ;  whereas  under 
stat8&4  ^  4.  c«  42.  <•  17.  the  sheriff  or  Judge  is  to  sum- 
mon a  jury  and  proceed  to  try  the  issues.  On  the  other 
hand,  the  power  of  the  County  Court  Judge  to  grant  a 
new  trial  under  stat.  9  &  10  Vici.  c.  95.  $.  89.  was  con- 
fined to  causes  commenced  in  the  County  Court;  and 
thsn  there  would  be  a  difSculty  in  obtaining  a  new 
trial  from  him  where  the  writ  was  retained  in  the 
superior  Court  Another  difficulty  is,  that  by  stat. 
19  &  20  Vict.  c.  108.  *.  26.  the  registrar  is  "to 
certify  the  result:'^  my  brothers  read  '^the  result'' 
as  meaning  the  verdict,  whereas  I  think  it  may  mean 
the  efficient  result  of  the  trial  including  judgment. 
And  there  is  reason  for  judgment  being  signed  in  the 
superior  Court  in  accordance  with  the  certificate,  viz., 
for  the  purpose  of  execution.  The  section  is,  however, 
open  to  the  construction  which  my  learned  brothers 
have  adopted. 

Sbsb  J.     Stat  9  &  10  Vict  c.  96.  relates  entirely 
to  suits  commenced  by  plaint  under  sect  69  in  the 
County  Courts;  and  sect  89,  which  enacts  that  every 
2  P  2 
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1866.  order  and  judgment  of  a  C!ourt  holden  under  that  Act 
Balmfoeth  ®^*^  ^  ^^  ^^^  conclusive  between  the  parties,  but 
PuuioB.  s^^ect  to  the  power  of  the  Judge  of  the  County 
Court  to  order  a  new  trial,  applies  to  such  caases 
only.  Stat.  19  &  20  Vict  c.  108.  *.  26.  applies  to 
actions  of  contract  brought  in  the  superior  Court, 
and  enacts  that  where  a  cause  involves  an  amount 
not  exceeding  50^  a  Judge  may  order  that  it  be 
tried  in  the  cheap  and  expeditious  mode  provided  by 
the  machinery  of  the  County  Court :  the  Judge  of  that 
Court  is  to  appoint  a  day  for  the  hearing  of  the  cause; 
''  and  after  such  hearing  the  registrar  shall  certify  the 
result  to  the  Master's  of&ce  of  such  superior  Court,  and 
judgment  in  accordance  with  such  certificate  may  be 
signed  in  such  superior  Court.*'  Now,  if  the  construc- 
tion which  Mr.  Kemplay  contends  for  were  right,  this 
last  clause  of  sect  26  would  be  useless,  because  it 
does  not  effect  anything  which  could  not  be  done  under 
sect  49 :  for,  the  cause  having  become  a  County  Court 
cause,  the  judgment  would  under  that  section,  if  for  an 
amount  exceeding  20/L,  be  removable  by  certiorari  into 
a  superior  Court  in  order  that  execution  might  be  had 
thereon.  Sect.  26  makes  it  obligatory  on  the  registrar 
to  certify  the  result  to  the  superior  Court,  because  the 
cause  still  remains  in  it,  and  judgment  is  therefore 
to  be  signed  in  that  Court  If  it  had  been  intended,  as 
respects  a  cause  sent  from  a  superior  Court  for  trial  in 
the  County  Court,  to  import  into  sect.  26  the  provisions 
of  sect  89  of  stat  9  &  10  Vict  c.  95.,  which  applies 
only  to  suits  commenced  by  plaint,  instead  of  saying 
simply  '*  and  after  such  hearing  the  registrar  shall 
certify  the  result,'^  it  would  have  been  added  ''  tmless 
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the  Judge  should  think  fit  to  grant  a  nev  trial,  and  1866. 

then  after  the  hearing  of  the  cause  on  such  new  trial."  balmpoeth 

The  r^trar  in  certifying  the  result  does  only  a  minis-  pimob. 
terial  act ;  the  cause  never  leaves  the  superior  Court. 

Lush  J.  The  jurisdiction  of  this  Court  over  the 
cause  is  not  taken  away  by  reason  of  its  being  sent  for 
trial  to  the  County  Court  under  stat.  19  &  20  Vict. 
c.  108.  s.  26.  If  that  had  been  the  intention  of  the 
Legislature  we  should  have  found  words  expressing 
it,  or  indicating  an  intention  that  the  termination 
of  the  cause  should  be  in  the  County  Court.  But 
sect  26  only  says  that  an  order  may  be  made  that 
the  cause  be  tried  in  the  County  Court.  The  Judge 
of  the  County  Court  is  to  try  the  cause ;  as  soon  as 
he  has  done  that  he  is  functus  officio,  and  the  registrar 
is  to  certify  the  result  The  Judge  of  the  County 
Court  is  in  the  same  position  as  the  sheriff  is  placed  in 
by  a  writ  of  trial,  and  as  a  Judge  of  one  of  the  superior 
Courts  when  acting  as  a  Commissioner  at  Nisi  prius : 
the  latter  tries  the  cause  as  Commissioner  and  not 
as  a  Judge  of  the  superior  Court,  and  the  general 
jurisdiction  over  the  cause  as  to  granting  a  new  trial,  &c. 
remains  in  the  Court  out  of  which  the  record  came. 

The  rule  was  then  heard  on  the  merits,  and  made 
absolute. 

Bule  absolute. 
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May  7th, 


Salmon 
Fishery  Act, 
1865,28&29 
Viet  0. 121. 
M.  4.  5. 
Fishery  diS'- 
trict. 

Jurisdiction 
of  Secretary 
of  State. 


The  Queen  against  Sir  Geobqe  Geet,  Bart. 
Tees  Fishery  District. 

1.  Where,  Tinder  The  Salmon  Fisherr  Act,  1865, 28  &  29  VieL  e,  121., 
the  Secretaiy  of  State  on  application  of  the  Quarter  Sesnons  of  aeoontj 
ffrants  his  certificate  for  the  formation  of  »  flaheij  district,  he  hu  a 
discretionary  power  to  fix  its  limita,  and  ia  not  bound  to  adopt  those 
applied  for. 

2.  Semble,  per  Blackburn  J,  that  where  such  an  application  to  the 
Secretary  of  State  is  about  to  be  made  by  the  Qnarter  Sessions  it  is 
proper,  ttioogh  perhi^  not  compulsory,  on  them  to  hear  on  the  snlgect 
any  person  interested  in  the  application. 

TLSELLISH  {April  18)  obtained  a  rule  on  behalf  of 
the  Earl  of  Zetland^  Thomas  Challoner  and  Jolm 
Thomas  Wharton,  Esqrea.^  calling  upon  The  RigU 
Honourable  Sir  George  Grey,  Bart,  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  to  shew  cause  why  a  writ 
of  certiorari  should  not  issue  to  remove  into  this  Court 
the  following  certificate  under  his  hand  for  the  forma- 
tion of  the  '*  Tees  Fishery  District"  undw  The  Salmon 
Fishery  Act,  1865,28  &  29  Vict.  c.  121.,  for  the  purpoBe 
of  its  being  quashed. 

''  Salmon  Fishery  Act,  1865. 
^'  The  limits  of  the  fishery  district  of  the  river  Tees 
shall  be  as  follows :  So  much  of  the  river  Tees  and  its 
tributaries  as  is  situate  within  the  counties  of  Durham 
and  the  North  Biding  of  Yorkshire,  and  also  the  estoaiy 
of  the  said  river,  and  so  much  of  the  coast  as  lies  between 
the  north  side  of  the  stream  flowing  near  HardwicJc 
Hall,  in  the  county  of  Durham,  and  the  south  side  of 
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the  stream  at  Shinningreve,  in  the  county  of  York,  and        1866. 
all  rivers  flowing  Into  the  sea  between  the  said  points    The  Qvsxv 
and  being  within  the  said  counties ;  as  laid  down  on  the 
aimezed  map  deposited  in  the  oflSce  of  the  derk  of  the 
peace  for  the  oonnly  of  the  North  Biding  of  Yorkshire. 

'*l  do  hereby  certify  that  the  fishery  district  above 
described  \a  duly  formed  by  me. 

''Given  under  my  hand  this  19th  day  of  January^ 


"  Home  Office.  "  G.  Orey.'* 

The  river  Tees  is  a  salmon  river  dividing  the  counties 
of  York  and  Durham  from  each  other. 

An  association  for  the  preservation  of  the  salmon 
fishery  in  the  river  had  been  formed  by  the  landowners 
residing  on  either  side  thereof  and  at  a  meeting  held  on 
the  28ih  August,  1865|  it  was  resolved  that  in  pursuance 
of  The  Salmon  Fishery  Act,  1865,  the  river  Tees  should 
be  formed  into  a  fishery  district  including  such  portion 
of  the  estuary  thereof  as  extended  to  a  place  called 
Skmmngraoe  on  the  Yorkshire  coast  which  is  distant 
about  thirteen  or  fourteen  miles  from  the  mouth  of  the 
river.  Upon  the  application  of  this  association  to  the 
derk  of  the  peace  of  the  North  Biding  of  Yorkshire  due 
wGce  was  given  by  the  latter,  as  required  by  sect.  4  of 
the  Act,  that  such  a  proposition  would  be  brought  before 
the  next  Quarter  Sessions  of  the  North  Biding. 

At  the  Quarter  Sessions  held  in  October,  1866,  the 
proposition  was  objected  to  by  the  Earl  of  Zetland, 
Thomas  Chattoner  and  John  Thomas  Wharton,  on  the 
ground  that  the  portion  of  the  Yorkshire  coast  between 
the  mouth  of  the  river  Tees  and  Skinningrove  was  no 
part  of  the  estuary  of  the  Tees,  and  that  they,  who  were 
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1866.  landowners  along  that  coast,  objected  to  the  propoied 
The  QuEEH  fishery  district  extending  so  far  and  including  as  it 
SItO^Gbit  ^^^^^  ^^  under  the  Act  all  streams  running  through 
their  estates  into  the  sea  along  that  coast  In  conse- 
quence of  these  objections  the  fishery  association  aban- 
doned their  original  proposition,  and  it  was  thereupon 
resolved,  <*That  pursuant  to  sect  4  of  The  Salmon  Fishexy 
Act,  1865,  application  by  writing  under  the  hand  of  the 
chairman  be  made  to  the  Home  Secretary  to  form  into 
a  fishery  district  so  much  of  the  river  Teei  as  is  situate 
below  the  High  Force  together  with  its  tributaries 
within  the  county  of  Durham  and  the  North  Biding 
of  Yorkshire,  including  such  portion  of  the  estuary  of 
the  river  Tees  as  is  situate  between  Tod  Point,  in  the 
parish  of  Kirkleatham,  in  this  Biding,  and  the  south  end 
of  the  village  of  Seaton  Carew,  in  the  county  of  Dur- 
ham.^  A  copy  of  this  resolution,  signed  by  the  chair- 
man, was  forwarded  to  the  Home  Secretary. 

The  justices  of  the  county  of  Durham  at  their  October 
Sessions  resolved  upon  making  and  did  make  an  appli- 
cation in  exactly  the  same  terms. 

Early  in  December  an  advertisement  appeared  in  the 
local  newspapers,  and  in  the  Times,  stating  that  it  was 
the  intention  of  the  Home  Secretary  to  grant  a  ceriifi* 
cate  forming  into  a  fishery  district  the  river  Tees  as 
therein  defined:  the  definition  being,  as  regarded  the 
Durham  coast  on  the  north  side  of  the  river,  difierent 
from  the  original  proposition  of  the  landowners'  assoda* 
tion  to  the  Durham  justices  and  from  the  application  in 
writing  from  those  justices  in  Quarter  Sessions  to  the 
Home  Secretary,  and  as  regarded  the  Yorkshire  coast 
including  so  much  of  the  coast  as  extends  from  ths 
mouth  of  the  Tees  to  Skinningrove. 


XXIX,  VICTORIA.  487 

On  the  13th  December  the  deputy  derk  of  the  peace        1806, 
of  the  North  Biding  of  Yorkshire  addressed  a  letter  to    The  Quxnr 
flie  Home  Secretaiy,  pointing  out  that  the  published    gj^Q/Qnj^ 
notice  of  his  intention  to  grant  a  certificate  for  the 
formation  of  the  Tees  Fishery  District  was  not  in  accord- 
ance, as  to  the  extent  of  the  proposed  district^  ivith  the 
application  of  the  justices  of  the  North  Biding  for- 
warded to  him,  and  that  the  limits  of  the  proposed 
district  included  a  much  more  extensive  limit  than 
appeared  to  the  justices  in  Quarter  Sessions  proper  or 
necessary. 

A  reply,  dated  the  28rd  December ^  was  addressed  by 
Mr.  WaddtngUm,  under  secretary,  to  the  chairman  of 
the  North  Biding  Sessions,  in  which  it  was  stated  that 
the  inspectors  of  salmon  fisheries  recommended  limits 
differing  somewhat  firom  those  suggested  by  the  Court 
of  Quarter  Sessions  for  the  following  reasons : — ''  It  is 
desirable  that  the  whole  of  the  coast  should  ultimately 
be  included  within  some  Fishery  District,  and  the 
limits  proposed  for  the  Tees  were  fixed  to  include  so 
mnch  of  the  coast  as  lies  midway  between  the  Tees  and 
the  salmon  riyers  Wear  and  Esk  to  the  north  and 
fioutL  The  fish  traverse  the  whole  of  the  coast,  and  if 
any  portion  of  it  be  le^  out  some  persons  taking  salmon 
may  escape  the  liability  of  paying  licence  duty  for  the 
protection  of  the  rivers.  This  arrangement  can  in  no 
way  inconvenience  the  proprietors,  or  prejudice  their 
mterests,  but  is  calculated  to  protect  their  rights,  inas- 
much as  any  person  who  may  take  salmon  within  the 
extended  limits  must  contribute  to  the  funds  for  the 
protection  of  the  fish.  If  salmon  increase,  they  may  be 
taken  in  many  places  where  none  are  taken  now,  but  if 
no  fish  are  taken  the  extended  limits  cannot  be  an 
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1866.  incumbranoe  to  the  conservaton,  as  in  that  erent  it  will 
The  QuiBii  ^^^  ^  neoeasary  to  take  the  trouble  of  supervinoiu" 
SizO.^GuT.  '^  ^^  added  that  no  farther  atqp  would  be  taken 
until  the  Home  Secretary  was  made  acquainted  with  the 
opinion  which  the  justices  might  form  upon  the  subject, 
after  considering  the  reasona  giren  by  the  inspectors  in 
fsTour  of  the  proposed  limits. 

On  the  12th  December  the  Earl  of  Zetland,  Thmoi 
ChaUoner  and  John  Thomas  fFharUm  forwarded  to  the 
Home  Secretary  a  document  in  which^  as  landowuen 
in  the  North  Biding  of  the  county  of  York  whose  eatatea 
would  be  materially  prejudiced  or  interfered  with  by  the 
formation  of  a  fishery  district  within  the  limits  describedi 
they  objected  to  the  granting  of  the  oertificatej  so  fiur  as 
the  proposed  limits  included  the  coast  between  the  actual 
mouth  of  the  river  Tees  and  the  aouth  side  of  the  stream 
at  Skinninffrovef  and  the  streams  flowing  into  the  sea  on 
that  coast ;  and  requested  to  be  heard  before  the  Home 
Secretary  against  the  granting  of  the  certificate. 

The  receipt  of  this  document  was  acknowledged  in 
terms  similar  to  those  contained  in  the  letter  of  the 
Under  Secretary  to  the  chairman  of  the  Quarter  Ses- 
sions. 

At  the  North  Biding  Quarter  Sessions  held  on  the 
2ni  January,  1866,  it  was  resolved  ''That  the  Court, 
having  considered  Mr.  Waddington^s  letter  of  the  23rd 
ulto.  on  the  subject  of  the  limits  of  the  proposed  Tees 
Fishery  District,  is  of  opinion  that  such  limits  should 
not  be  extended  beyond  those  described  in  the  apjdication 
in  writing  fi)rwarded  by  the  chairman  to  the  Home 
Secretary  in  pursuance  of  the  order  of  last  Sessions." 

A  copy  of  this  resolution  was  on  the  8rd  January 
forwarded  to  the  Home  Secretary. 
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No  notioe  had  previously  been  given  by  the  derk  of       1866. 
the  peace  of  either  of  the  two  oonntiea  that  the  subject    The  Quibm  * 
of  the  limits  of  the  proposed  fishery  district  would  be  |^  a.^Osxr. 
in  any  way  manner  discussed  at  the  January  Quarter 
Sessions. 

On  the  19th  January  the  Home  Secretary,  without  ^ 

any  further  communication  with  the  justices  or  the 
landowners^  g^nted  his  certificate  for  the  fi)rmation  of 
the  proposed  fishery  district,  which  certificate  was  for- 
warded to  the  derk  of  the  peace  of  the  North  Biding 
of  Yorkshire  in  a  letter  stating  that,  having  received 
from  the  Court  of  Quarter  Sessions  for  the  county  of 
Durham  a  resolution  that  the  Court  approved  of  the 
boundaries  of  ''The  Tees  Fishery  District  as  proposed 
by  the  Inspectors  of  Salmon  Fisheries/'  he  had  issued 
bis  certificate  in  accordance  with  the  notice  which  was 
advertised,  feeling  confident  that  no  inconvenience  was 
hkdy  to  arise  firom  the  limits  of  the  district  bdng  more 
extensive  than  those  suggested  by  the  Court  of  Quarter 
Sessions  for  the  North  Biding  of  Yorkshire. 

No  map  was  annexed  to  that  certificate,  nor  had  any 
sudi  map  been  deposited  in  the  office  of  the  derk  of 
the  peace  of  the  North  Biding  of  Yorkshire. 

It  was  agreed  that  the  case  turned  on  The  Salmon 
Kahery  Act,  1865,  28  &  29  Vict.  e.  121.,  which  was 
passed  to  amend  stat.  24  &  25  Vict  c.  109.  The  fol- 
lowing  sections  are  material. 

By  sect  8, ''  *  Biver'  shall  indude  such  portion  of  any 
stream  or  lake,  with  its  tributaries,  and  such  portion  of 
any  estuary,  sea,  or  sea  coast,  as  may  from  time  to  time 
be  dedared,  in  manner  hereinafter  provided,  to  bdong 
,to  such  river :''  '^ '  salmon  river'  shall  mean  any  river  as 
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1866.       above    defined    frequented   hj  salmon    or    young   of 

The  QuBEx     salmon." 

Sip  g.^Grit.  ^^^^  4i  "  ^^^  justices  of  a  county  at  any  Court  of 
Quarter  Sessions  held  after  the  passing  of  tliis  Act  (due 
notice  having  been  previously  given  according  to  the 
«  practice  of  the  said  Sessions)  may,  by  writing  under  the 
hand  of  their  chairman,  apply  to  one  of  Her  Majest/s 
Principal  Secretaries  of  State  to  form  into  a  fishery 
district  or  districts  all  or  any  of  the  salmon  rivers  lying 
wholly  or  partly  within  their  county,  and  the  said 
Secretary  of  State  may  form  such  district  or  districts 
accordingly,  and  may  include  in  any  district  so  formed  any 
river  or  rivers,  or  parts  thereof,  although  not  situated 
in  the  county  on  behalf  of  which  the  application  is  made." 
Sect.  6.  '*  The  limits  of  a  river  shall  be  defined  for 
the  purposes  of  this  Act,  and  a  fishery  district  shall  be 
formed,  by  a  certificate  under  the  hand  of  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  describing  the 
limits  of  the  river  or  district  by  a  reference  to  a  map 
or  otherwise,  as  to  the  said  Secretary  may  appear  ex- 
pedient, but  no  such  certificate  shall  be  granted  unless 
one  month's  previous  notice  of  the  intention  of  the  said 
Secretary  to  grant  the  same,  and  of  the  intended  limits 
of  the  river  or  district,  has  been  given  by  advertisement 
in  sudi  newspaper  or  newspapers  published  or  circu- 
lating within  the  intended  limits,  and  in  such  daily 
morning  newspaper  or  newspapers  published  in  London, 
as  may  be  directed  by  the  said  Secretary  of  State,  and 
when  a  certificate  has  been  granted  a  copy  shall  be 
advertised  in  such  newspaper  or  newspapers.'' 

Tlie  Solicitor  General  (Sir  E.  P.  CoOier)  and  Hannen 


X5ax.   VICTORIA.  441 

shewed  cause.— Under  stat.  28  &  29  VicL  c.  121.  the       1866. 
Secretary  of  State,  upon  an  application  by  the  Quarter    The  Qukbm 
Sessions  of  a  county  to  form  a  fishery  district,  has  a  ^^  g^Gbet 
discretionaiy  power  to  fix  the  limits  of  it.     Sect.  4 
does  not  require  the  justices  in  their  application  to 
define  the  limits  of  the  district,  and  an  application  by  • 
them  would  be  sufficient  without  mentioning  any  limits. 
Sect.  5  directs  that  the  limits  shall  be  defined  by  the 
Secretary  of  State  by  reference  ''to  a  map  or  other- 
wise;^' and  a  month's  notice  of  the  intended  limits  is 
to  be  given,  so  that  the  public  or  any  person  affected  by 
the  certificate  may  have  an  opportunity  of  making  a  repre- 
sentation to  him  upon  the  subject.  No  notice  is  required 
to  be  given  by  the  Quarter  Sessions  of  their  intention  to 
apply  to  the  Secretary  of  State;  and  it  would  be  unfair 
that  they  should  form  a  district  conclusively  without 
notice  to  the  public.    Sect.  4  does  not  give  the  Quarter 
Sessions  of  Durham  jurisdiction  to  say  what  shall  be 
the  boundary  of  the  district  in  the  North  Biding  of 
Yorkshire;  but  on  the  application  of  the  Quarter  Ses- 
sions of  the  North  Biding  the  Secretary  of  State  has 
power  to  add  the  part  of  the  river  in  Durham.  [Lush  J. 
There  seems  to  be  this  limitation  to  the  power  of  the 
Secretary  of  State,  that  if  there  are  two  independent 
salmon  rivers,  and  the  justices  in  Quarter  Sessions  apply 
that  one  of  them  between  points  A.  and  B.  may  be 
formed  into  a  district,  he  is  confined  to  that  river.] 
Under  sect  20  the  power  of  altering  districts  already 
formed  is  given  to  the  Secretary  of  State  upon  the 
application  of  the  Board  of*  Conservators  of  the  dis* 
trict,  not  of  the  justices  in  Quarter  Sessions.     [Black* 
bum  J.    By  sect.  15  the  members  of  that  Board  are 
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1866.       appointed  annually  at  Quarter  Sessions.]     In  Ex  park 
The  QuBiiT  SmUh^  In  ike  matter  of  The  Local  Government  Jet, 
Sir  qJommt.   ^^^  (^)»  Blackburn  J.  inclined  to  think  that  the  Secre- 
tary of  State  had  power,  under  sect  16  of  stat  21  &  22 
Vid.  c.  98.,  to  alter  the  boundaries  proposed  in  the 
•  petition  of  ratepayers  to  form  a  district  under  that  Act 
IBlacttum  J.    That  statute  is  not  in  pari  materia  with 
the  present     [They  also  cited  Butter  t.  Chapman  (6).] 

MeOiih  and  A,  W.  Simpson,  in  support  of  €he  rule. — 
The  Secretary  of  State  can  only  include  in  a  district 
the  riyer  in  respect  of  which  application  is  made  to  him : 
otherwise  why  should  an  application  of  the  Quarter 
Sessions  be  necessary?  The  correct  construction  of 
Stat  28  &  29  Vict  c.  121.  is  that  the  Quarter  Sessions 
are  to  fix  the  limits  of  the  proposed  district,  and  the 
Secretary  of  State  is  to  ratify  and  confirm  them ;  for  by 
sect.  4  he  is  to  form  the  district  **  accordingly/'  that  is, 
in  accordance  with  the  application  of  the  Quarter  Sessions. 
ILush  J.  It  means  that  he  is  to  form  a  district  accord* 
ing  to  their  request.  MeOor  J.  Not  according  to  the 
limits  prescribed  by  them.  Blackburn  J.  If  the  juris- 
diction of  the  Secretary  of  State  was  confined  as  is 
contended,  the  month's  notice  which  he  is  required  to 
give  of  Ins  intention  to  grant  a  certificate  would  be 
superfluous.]  The  landowners  had  no  notice  that  the 
subject  of  the  limits  of  the  proposed  district  would  be 
considered  at  the  January  Quarter  Sessions.  [Lush  J. 
You  assume  that  they  would  be  heard  at  the  Sessions.] 
Any  person  interested  in  the  application  about  to  be 

(a)  1  £.  #  A  412. 421.  (h)  SM.fW.l. 
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made  by  the  Quarter  Sessions  to  the  Secretary  of  State  1866. 
^ottld  hare  a  right  to  be  heard  there.  [Blackburn  J.  The  Qusui 
VVithoixt  saymg  that  it  would  be  compulsory  on  the  giporGEKr. 
^*"^  Sessions  to  hear  him,  it  would  be  very  proper 
w>  do  so^j  Suppose  an  application  to  the  Secretary  of 
^  to  form  one  or  more  rivers  into  two  districts, 
^*  the  Secretary  of  State  under  sect.  20  form  them 
^Ue  district  ?  Or,  suppose  an  application  to  alter 
A  uiatrict  already  formed  by  excluding  a  river  or  part 
of  it,  could  the  Secretary  of  State  under  that  section 
enlaige  it,  or  vice  versa?  The  Act  does  not  provide 
Iiim  with  any  machinery  by  which  he  can  inquire  into 
the  fitness  of  the  limits  of  a  district;  whereas  the 
justioes  in  Quarter  Sessions  have  such  machinery  as 
well  as  their  personal  knowledge.  The  alteration  of 
a  district  under  the  same  section  by  including  therein 
or  excluding  therefirom  any  salmon  river  or  part  of  a 
salmon  river,  raises  a  similar  question. 

BiACKBTTBN  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  The  question  turns  on  the  construction 
to  be  put  upon  the  terms  of  stat  28  &  29  Vict.  e.  121. 
The  intention  of  the  Legislature  is  not  so  expressed  as 
to  be  self  evident,  but  I  think  it  is  clear  enough. 
Sect.  8,  which  is  an  explanation  of  terms,  declares  that 
the  word  "  ^  river'  shall  include  such  portion  of  any 
stream  or  Take,  with  its  tributaries,  and  such  portion  of 
any  estuary,  sea,  or  sea  coast^  as  may  from  time  to  time 
be  dedared,  in  manner  hereinafter  provided,  to  belong 
to  such  river."  Therefore  that  word  is  to  have  its 
ordinary  popular  sense,  and  may  also,  if  so  determined 
by  the  Secretary  of  State,  include  part  of  a  neighboufing 
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1866L  teaooMty  wUdi  would  not  be  its  ordinary  popular  sense. 
ThcQvKn  ^"^  ^'^"^  section  dedares  that  "'salmon  river'  shall 
Sir  (hGrnmr.  °^^>^  *^7  "ver  as  abore  defined  frequented  by  salmon 
or  yoong  of  salmon."  By  sect  4  the  justices  of  any 
oonnty  in  Quarter  Seasiona  may  apply  to  the  Secretary 
of  State  to  form  into  a  fishery  district  all  or  any  of 
the  aalmon  rivers  lying  wholly  or  partly  within  their 
county;  but  by  sect  5  Uie  mode  by  which  the  district, 
presumably  defined  before  and  which  would  indade 
only  fresh  water^  is  to  be  formed,  and  the  limits  of  a 
river  described  so  as  to  bring  it  within  the  extended 
meaning  of  that  word^  is  a  certificate  under  the  hand 
of  the  Secretary  of  State.  The  scheme  of  the  Act  ia 
to  give  to  the  Quarter  Sessions  the  initiation  of  the 
proceedings,  by  entrusting  them  with  the  province  of 
saying  whether  in  their  judgment  it  is  proper  and  fit 
that  a  salmon  river  or  rivers  lying  either  wholly  or 
partly  within  their  county  should  be  formed  into  a 
fishery  district  When  they  have  determined  this 
primary  question  the  jurisdiction  of  the  Secretary  of 
State  begins ;  the  Legislature  have  entrusted  him  with 
the  power  to  settie  the  boimdaries  of  the  district  for 
the  purpose  of  carrying  out  the  object  of  the  justices. 
That  the  power  to  form  the  district  is  in  the  Secre* 
tary  of  State  is  shewn  by  the  clause  at  the  end  of 
sect.  4,  which  enacts  that  he  "  may  form  such  district 
or  districts  accordingly,  and  may  include  in  any  district 
so  formed  any  river  or  rivers,  or  parts  thereof,  although 
not  situated  in  the  county  on  behalf  of  which  the  appli- 
cation is  made."  The  justices  of  the  North  Riding  of 
Yorkshire  have  no  jurisdiction  to  say  what  the  limits  of 
a  4iBtrict  extending  into  the  county  of  Durham  should 
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be;  but  if  on  their  application  it  is  expedient  in  order  1866. 
more  effectually  to  carry  out  the  provisions  of  the  Act  The  Qussn 
to  include  rivers  in  the  county  of  Durham^  the  Secre-  gj^  g/grbt. 
taiy  of  State  is  a  fit  person  to  say  what  the  limits  of 
the  district  in  that  county  shall  be.  By  sect  5  the 
district  IB  to  be  formed  by  a  certificate  under  the  hand 
of  tbe  Secretary  of  State^  describing  its  limits^  but  no 
such  certificate  shall  be  granted  unless  one  month's 
notice  of  the  intended  limits  has  been  given,  in  order 
that  persons  interested  may  make  objection  to  them. 
He  may  include  part  of  the  sea  coast  for  the  purpose 
of  effectuating  the  object  of  the  Act,  but  the  Legis- 
lature, though  trusting  that  he  will  not  do  anything 
unreasonable,  still,  in  order  that  he  may  not  unwarily 
make  improper  boundaries,  requires  that  he  shall  give 
notice,  whereas  the  Quarter  Sessions  are  not  bound  to 
give  any.  Therefore  I  think  it  is  clear  that  the  Secre- 
tary of  State  had  jurisdiction  to  grant  this  certificate. 

Mbllor  J.  I  think  the  meaning  of  sects.  4  and  5  of 
Stat.  28  &  29  Vict.  c.  121.  is  that  contended  for  by  the 
Solicitor  General.  If  indeed  the  whole  of  a  salmon 
river  were  within  one  county,  it  might  perhaps  be 
expedient  that  the  Quarter  Sessions  of  that  county 
should  have  entire  control  over  the  formation  of  the 
fishery  district.  But  that  is  not  the  scheme  of  this 
statute.  The  justices  in  Quarter  Sessions  are  to  deter- 
mine as  to  the  expediency  of  making  an  application  to 
the  Secretary  of  State  to  form  a  fishery  district ;  for 
it  is  expedient  that  the  power  of  defining  the  limits 
of  the  district  should  be  entrusted  to  another  authority, 
because  it  may  be  necessary  to  include  in  the  district 
portions  of  another  county ;  and  there  might  be  great 
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18G6.  difficulty  in  obtaining  the  joint  action  of  the  Quarter 
TheQuBBH  Sessions  of  both  counties.  The  Legislature  intended 
Sip  G.^GasT.  to  give  to  the  Secretary  of  State  jurisdiction  to  form 
the  district ;  but,  while  acting  on  the  expressed  opinion 
of  the  Quarter  Sessions  of  a  particular  county,  he  h 
not  to  prejudice  the  rights  of  other  persons  without 
giving  them  the  opportunity  of  being  heard,  and  for 
this  purpose  a  month's  previous  notice  of  the  intended 
limits  of  the  district  proposed  to  be  formed  is  required. 
If  it  was  the  province  of  the  Quarter  Sessions  to  pre- 
scribe the  limits  of  the  district,  why  should  not  they  be 
required  to  give  such  a  notice?  But  there  is  no  provi- 
sion to  that  effect  If  this  jurisdiction  had  been  vested 
in  the  Quarter  Sessions,  there  would  probably  have 
been  machinery  such  as  the  Legislature  has  prescribed 
for  enabling  the  justices  in  Quarter  Sessions  to  form 
highway  districts  {a) ;  but  there  is  none  such  in  stat 
28  &  29  Vici.  c.  12L  On  these  grounds,  without 
minutely  discussing  the  sections  of  the  statute,  I  am 
of  opinion  that  the  power  to  define  the  limits  of  a  fishery 
district  is  within  the  jurisdiction  of  the  Secretary  of 
State  under  sects.  4  and  5,  and  not  within  that  of  the 
Quarter  Sessions. 

Lush  J.  concurred. 

Rule  discharged. 

(a)  See  sut.  25  &  26  Vid,  c.  61.  «.  5. 
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The  Queen  against  Lofthouse  and  Wilson. 

By  The  PabUc  Health  Act,  1848,  11  &  12  Vict.  e.  63.  «.  24.,  if  the 
somber  ofjpenons  nominated  for  the  office  of  member  of  the  Local 
Boaid  of  Health  exceed  the  number  to  be  elected,  the  chairman  shall 
causa  Toting  papers,  in  the  form  contained  in  Schedule  (A.),  to  be  pre- 
pared and  filled  up,  and  shall  insert  therein  the  names  of  all  the  persons 
Dommated  in  the  order  in  which  the  nomination  papers  were  receiTed ; 
and  shall,  three  days  before  the  day  of  election,  cause  one  of  such  voting 
papers  to  be  delivered  by  the  persons  ap^inteid  for  that  puzpoee  to  the 
address  in  the  parts  for  whicn  the  election  is  to  be  held  of  each  owner 
and  proxy,  and  at  the  residence  of  each  ratepayer  entitled  to  rote  therein. 
The  form  in  Schedule  (A.)  has  columns  headed  *'  No.  of  voting  paper." 
'*Name  and  address  of  voter."  "Number  of  votes.  As  owner.  As 
ratepayer."  Bv  sect.  25  each  voter  shall  write  his  iniUab  in  the  voting 
paper  dehvered  to  him  against  the  name  of  every  person  for  whom 
he  intends  to  vote,  and  shall  sign  the  voting  paper.  By  sect.  28,  if 
the  chairman  shall  neglect  or  refuse  to  comply  with  any  of  the  pro- 
visions of  the  Act  he  shall  be  liable  to  a  penalt^r  not  exceeding  QQL 
On  a  motion  for  a  quo  warranto  information  against  persons  elected 
at  an  election  of  members  of  a  local  Board  it  appeared  that  the  votins 
papers  delivered  to  the  electors  were  not  filled  up  with  the  number  of 
votes  to  which  each  was  entitled,  whether  as  owner  or  ratepayer,  and 
the  number  of  votes  was  not  inserted  in  the  voting  papers  either  before 
or  aiier  the  election.  It  also  appeaired  that  the  cnairman  omitted  to 
fill  in  the  number  of  votes  on  tne  advice  of  his  legal  adviser;  that 
after  the  election  he  examined  the  voting  papers  with  the  rate  book 
and  owners'  claims,  and  determined  the  number  of  votes  each  voter  was 
entitled  to,  and  certified  the  number  of  valid  votes  given  for  each 
candidate,  and  the  names  of  the  persons  elected ;  that  Sie  relator,  who 
vas  a  candidate,  had  been  a  member  of  the  Board  from  its  formation, 
and  vas  elected  in  a  similar  manner  to  that  pursued  at  the  election  in 
question,  and  that  he  voted  at  that  election,  and  did  not  raise  the 
onestion  of  the  vahdi^  of  the  voting  papers  until  after  he  was  defeated. 

1.  That  the  relator  was  disqualified  from  being  relator. 

2.  Per  Blackburn  and  Melhr  JJ.,  Shee  J.  dissentiente,  that  the  omis- 
sion to  fill  up  the  voting  papers  with  the  number  of  votes  did  not  render 
the  voting  papers  null  so  as  to  avoid  the  election. 

3.  Per  Blackburn  and  MeUor  J  J.,  that  the  chairman  was  liable  to  a 
p<»ttalty  under  sect  28  for  the  omission. 

TffORBES {April  18th)  obtained  anile  at  the  instance 
of  Edtoard  Maw  as  relator,  calling  upon  the  defend- 
ants to  shew  cause  why  an  information  or  informations 
in  the  nature  of  a  quo  warranto  should  not  be  exhibited 
against  them  to  shew  by  what  authority  they  claimed  to 
2  G  2 
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18G6.  exercise  the  office  of  members  of  the  Local  Board  of 
The  Queen  Health  of  the  non-corporate  district  of  Cottingham  in 
LofTHouBE.  *^^  ^*®*  Riding  of  the  county  of  York,  on  the  ground 
that  the  voting  papers  were  not  filled  np  with  the  num- 
ber of  votes  the  voters  were  entitled  to  as  required  by 
sect.  24  of  The  PubUc  Health  Act,  1848, 11  &  12  Fie/, 
c.  63. 

The  affidavit  of  Edward  Maw  stated  that  on  the  9th 
November,  1865,  an  election  of  three  members  of  the 
Cottingham  Local  Board  to  supply  the  places  of  three 
members  then  going  out  according  to  the  provisions  of 
Stat.  11  &  12  Vict.  c.  63.  took  place,  and  that  Edioard 
Whittyy  being  the  chairman  of  the  Board,  acted  as  the 
returning  officer ;  that  eleven  candidates,  the  deponent 
being  one  of  them,  were  nominated ;  that  the  chairman 
certified  that  the  two  defendants  and  another  candidate, 
R*  (?.,  were  duly  elected ;  that  he  afterwards  caused  to 
be  prepared  a  list  containing  the  names  of  the  candi- 
dates with  the  number  of  votes  given  for  each  and  the 
names  of  the  persons  elected,  in  which  list  it  appeared 
that  the  deponent  was  fourth  on  the  poll ;  that  at  the 
election  the  chairman  caused  voting  papers  to  be 
delivered  to  the  voters,  but  they  were  not  filled  up 
with  the  number  of  votes  to  which  each  voter  was 
entitled  whether  as  owner  or  ratepayer,  and  the  num- 
ber of  votes  was  not  inserted  in  the  voting  papers  either 
before  or  after  the  election. 

The  affidavits  of  Edward  Whitty  and  Richard  BeU,  in 
opposition  to  the  rule,  stated  that  the  Local  Board  was 
established  in  1863 ;  that  Edward  Whitty  was  appointed 
the  first  cliairman  and  had  ever  since  fulfilled  the 
duties  of  the  office;  that  in  anticipation  of  the  election 
he  retained  Richard  Bell,  attorney  and  solicitor  and 
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law  clerk  to  the  Boards  to  act  as  his  solicitor  on  the  1866. 
occasion;  and  that  in  order  to  insure  publicity  an  alpha-  TheQussv 
betical  list  of  persons  entitled  to  vote  was  prepared  and  lomousi. 
published;  and  that  on  receiving  the  nominations  of 
candidates  he  instructed  Richard  BeU  to  prepare  the 
form  of  voting  papers,  and  asked  him  whether  it  would 
be  necessary,  before  issuing  the  voting  papers,  to  fill  ip 
the  number  of  votes  each  voter  was  entitled  to,  and 
Bkhard  Bell  told  him  that  in  his  opinion  it  was  the 
duty  of  the  voter  to  fill  in  the  number  he  claimed,  and 
then  the  returning  officer  after  1;he  election,  by  com- 
parison witb  the  rate  book,  was  to  ascertain  what  was 
the  correct  number  the  voter  was  entitled  to :  that  on 
the  10th  November  and  three  following  days,  as  required 
by  the  27th  section,  the  chairman  examined  the  voting 
papers  witb  the  rate  book  and  owners'  claims,  and 
determined  the  number  of  votes  each  voter  was  en- 
titled to  as  owner  or  occupier,  which  was  then  inserted 
in  the  polling  book  in  favour  of  the  candidates  for 
whom  the  voter  voted :  that  he  certified  a  list  con- 
taining the  names  of  the  candidates,  together  with 
the  number  of  valid  votes  given  for  each,  and  the 
names  of  the  three  candidates  who  were  elected  mem« 
bers  of  the  Board ;  and  a  copy  of  such  certificate,  with 
the  list  of  the  voters  and  the  number  of  votes  allowed 
by  the  chairman  to  each,  and  for  whom  they  voted,  was 
distributed  in  the  parish  so  soon  as  the  same  could  be 
printed  after  the  election:  that  neither  at  the  first 
election  of  the  Board  in  1863,  on  which  occasion  the 
relator  was  the  returning  officer,  nor  at  the  subse- 
quent election  in  1864,  were  the  voting  papers  filled  up 
before  the  delivery  of  the  papers  with  the  number  of 
votes  the  voter  was  entitled  to :  that  Edward  Maw  held 
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1866.  office  as  a  member  of  the  Board  firom  its  formation  to 
Th«  Quiix  November^  1866,  and  was  elected  in  a  similar  manner 
LoRBovsa.  *^  *^**  pnrsued  at  the  election  in  question :  that  he 
sought  re-dection,  and  took  an  active  part  in  canvasamg 
voters,  and  himself  voted  with  a  voting  paper  which  had 
not  been  filled  in  with  the  number  of  votes  prior  to 
dplivery,  and  did  not  give  notice  or  raise  the  question 
of  the  validity  of  the  voting  papers  until  after  he  was 
defeated. 

The  PubUc  Health  Act,  1848,  11  &  12  Vict.  c.  63. 
s,  24,  enacts  that  aAy  person  entitled  to  vote  may 
nominate  for  the  office  of  member  of  the  Local  Board 
of  Health  persons  qualified,  not  exceeding  the  number 
of  persons  to  be  elected ;  "  and  if  the  number  of  persons 
nominated  shall  be  the  same  or  less  than  the  number 
of  persons  to  be  elected,  such  persons  (if  duly  qualified) 
shall  be  deemed  to  be  elected,  and  shall  be  certified 
accordingly  by  the  said  chairman  under  his  hand ;  but 
if  the  number  so  nominated  exceed  the  number  to  be 
elected,  the  said  chairman  shall  cause  voting  papers,  in 
the  form  contained  in  Schedule  (A.)  to  this  Act  annexed, 
to  be  prepared  and  filled  up,  and  shall  insert  therein 
the  names  of  all  the  persons  nominated,  in  the  order  in 
which  the  nomination  papers  were  received,  but  it  shall 
not  be  necessary  to  insert  more  than  once  the  name  of 
any  person  nominated;  and  the  said  chairman  shall, 
three  days  before  the  day  of  election,  cause  one  of  such 
voting  papers  to  be  delivered  by  the  persons  appointed 
for  that  purpose  to  the  address  in  the  parts  for  which 
the  election  is  to  be  held  of  each  owner  and  proxy,  and 
at  the  residence  of  each  ratepayer  entitled  to  vote 
therein.''  The  form  in  Schedule  (A.)  has  columns 
headed  '*  No.  of  voting  paper.**    "  Name  and  address 
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of  voter.''    '•  Number  of  votes.    As  owner.    As  rate- 
payer." 


1866. 
The  Quinr 


Sect.  25  enacts  ''  that  each  voter  shall  write  his  initials    ,      ^* 

LorxHouBS. 

in  the  voting  paper  4^vered  to  him  against  the  name 
or  names  of  the  person  or  persons  (not  exceeding  the 
namber  of  persons  to  be  elected)  for  whom  he  intends 
to  vote,  and  shall  sign  such  voting  paper/'  &c. 

Sect  28  enacts  '*  that  if  the  said  chairman  or  other 
person  charged  with  takings  collecting,  or  returning  the 
votes  at  any  such  election  as  aforesaid  shall  neglect  or 
refiise  to  comply  with  any  of  the  provisions  of  this  Act 
in  that  behalf,  he  shall  be  liable  for  every  such  offence 
to  a  penalty  not  exceeding  50iL" 

T.  P.  E.  TTunnpsan  shewed  cause  for  the  defendant 
Lofihmue, — First  The  filling  up  the  number  of  votes  to 
which  the  voter  is  entitled  is  not  a  condition  precedent 
to  the  validity  of  the  voting  paper ;  and  therefore  the  send- 
ing out  the  papers  with  a  blank  fpr  that  number  does 
not  vitiate  the  election.  Sect  24  of  stat  11  &  12  Vict 
'c.  63.  is  directory  only.  The  number  of  votes  inserted 
m  the  voting  paper  is  not  conclusive,  for,  by  sect  27»  the 
chairman  is  required,  immediately  after  the  election,  to 
ascertain  the  validity  of  the  votes,  and  to  cast  up  such 
of  the  votes  which  he  finds  to  be  valid.  In  Reg*  v. 
Crois  (a),  cited  in  Glen^s  Law  of  PubKc  Health,  3rd  ed., 
p.  60,  whidi  was  a  quo  warranto  tried  at  the  Cambridge- 
Jure  Lent  Assizes,  1852,  Lord  Campbell  held  that  the 
duty  of  the  chairman  under  that  section  was  not  merely 
ministerial  but  judicial,  and  also  that  his  certificate  of 
the  candidates  elected  was  conclusive  as  far  as  the 
validity  of  the  votes  was  concerned,  and  no  scrutiny  of 

(a)  16  Just,  of  the  Peace,  2H, 
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1866.  the  Totes  could  be  held.  [He  also  referred  to  sects.  13, 
TImQusbh  ^^9  ^5  and  29.]  Sect  26  makes  voting  papers  invalid 
LoRBocBx.  ^^^  some  circumstances  and  not  otherwise,  for  it 
enacts  that  no  voting  paper  shall  be  received  unless 
it  has  been  delivered  at  the  address  or  residence  of 
the  voter,  nor  unless  it  was  collected  by  the  persons 
appointed  or  employed  for  that  purpose ;  but  then  it 
provides  that  if  any  voter  has  not  received  a  voting 
paper  he  shall,  on  application  to  the  chairman,  be 
entitled  to  receive  one,  and  to  fill  it  up  in  his  presence, 
and  that  in  case  of  a  voting  paper  not  being  collected 
the  voter  may  deliver  it  to  the  chairman  on  the  day 
appointed  for  the  examination  and  casting  up  of  the 
votes. 

Secondly.  The  relator  is  incompetent  to  exhibit  this 
information,  first  because  his  own  election  to  be  a 
member  of  the  Board  was  conducted  by  voting  papers 
in  which  was  the  same  omission,  and  secondly  because 
he  voted  at  the  election  which  he  now  questions ;  Bex 
V.  Treoefien  (a).     [He  was  then  stopped.} 

PhUbrick  and  H.  Tindal  Atkinson,  for  the  defendant 
Wibon,  were  not  heard. 

Forbes,  in  support  of  the  rule. — ^First.  It  is  essential 
to  the  validity  of  the  voting  paper  that  it  should  state 
the  number  of  votes  which  the  voter  is  allowed,  and, 
according  to  sect.  20,  this  depends  on  the  value  of  his 
property.  If  the  voting  paper,  which  is  sent  to  him  three 
days  before  the  election,  allows  him  fewer  votes  than 
he  is  entitled  to  he  has  the  opportunity  of  getting  it  set 

(n)  2  B.  4-  A.  339. 
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^  right  [Blackburn  J.  There  is  no  provision  for  amend-  1860. 
ing  the  Yoting  paper^  but  the  Yoter  would  probably  write  The  Quksk 
on  it  a  claim  to  the  number  of  Yotes  he  supposed  him-  lo„hou8«. 
self  entitled  to^  and  so  the  returning  officer  would  have 
his  attention  called  to  the  matter.]  Suppose  yoting 
papers  were  not  sent.  [Blackburn  J.  Without  yoting 
papers  the  voters  cannot  vote.  Mellor  J.  Does  a  mistake 
in  the  number  of  votes  stated  in  the  voting  paper  vitiate 
it  ?  There  is  no  provision  for  giving  a  fresh  voting  paper.] 
Bj  sect.  27  after  the  election  the  chairman  is  to  cast  up 
such  of  the  votes  as  he  shall  find  to  be  valid,  and, 
according  to  Reg.  v.  Cross  (a),  his  decision  is  final; 
hnt  in  these  voting  papers  there  were  no  votes  to  be 
cast  up.  [Blackburn  J.  It  is  not  a  stronger  thing  for 
the  chairman  in  casting  up  the  votes  to  insert  a  right 
number  where  it  is  left  blank  in  the  voting  paper  than 
to  correct  a  number  where  it  is  wrong.]  By  sect.  27  the 
voting  papers  are  to  be  delivered  by  the  chairman  to  the 
Local  Board,  and  kept  at  their  office  open  to  public 
inspection  for  six  months  after  the  election. 

Secondly.  The  £etct  that  the  relator  took  part  in 
former  elections  when  voting  papers  similar  to  the 
present  were  used  does  not  disqualify  him  if  the 
objection  was  not  then  raised;  Bex  v.  Benttey  {b)^ 
Bex  V.  Parkyn  (c) ;  nor  that  he  voted  at  this  election 
of  which  he  now  complains.  In  Comer^s  Crown  Prae^ 
tiee,  p.  185,  it  is  said  that  if  corporators  "have  no 
means  of  knowing  of  an  objection  to  an  election  at 
the  time  it  took  place,  their  having  taken  part  in 
such  election  will  not  disqualify  them  from  becoming 
leUtors.*'      [T.  P.  E.  Thompson. — The  onus  lies  on 

(a)  16  Ju$L  of  Peace  214.  {b)  1  B.  #  Ad.  684. 

(c)  1  B.  i  Ad.  690. 
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1866.       the  relator  of  shewing  that  he  was  not  aware  of  the 
The  QuBSK    objectfon;  Bex  v.  Slythe  (a).] 


LOITHOIWB. 


Blackbubn  J.  This  is  an  application  for  a  role 
for  an  information  in  the  nature  of  a  quo  warnmto 
to  question  the  Talidity  of  the  election  of  the  defen- 
dants to  the  office  of  members  of  a  Local  Board  of 
Health.  The  objection  is  founded  on  the  24th  section 
of  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63., 
which  requires  that  when  the  number  of  persons  nomi- 
nated exceeds  the  number  to  be  elected  the  chairman 
shall  cause  voting  papers  in  the  form  contained  in  Sche- 
dule (A.)  annexed  to  the  Act  to  be  prepared  and  fiUed 
up,  and  shall  insert  therein  the  names  of  all  the  persons 
nominated,  and  then  deliver  them  to  the  ratepayers 
entitled  to  vote,  who,  by  means  of  the  voting  papers,  are 
to  vote.  In  the  form  in  Schedule  (A.)  are  several  blanks, 
in  one  of  which  the  number  of  votes  is  to  be  stated*  The 
chairman,  by  referring  to  the  rate-book,  has  the  means  of 
ascertaining  the  number  of  votes  to  which  each  voter 
is  entitled;  and  it  is  intended  that  before  the  papers  are 
delivered  he  shall  insert  that  number,  so  that  the  voter 
may  have  notice  of  it  In  the  present  case  the  chairman 
neglected  to  do  so,  and  I  have  no  doubt  that  by  that 
neglect  he  made  himself  liable  under  the  28th  section 
to  a  penalty  not  exceeding  502^  If  the  omission  was 
bonfi  fide  and  under  legal  advice  the  fiill  penalty  would 
not  be  levied:  if  wilful,  and  with  intent  to  mislead  the 
voter,  the  whole  amount  of  the  penalty  would  probably 
be  enforced.  But  the  question  on  this  rule  is  whether 
that  neglect  renders  the  voting  papers  null,  so  as  to 
avoid  the  election ;  in  other  words,  whether  the  direction 

(a)  6  -B.  #  C.  240. 
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to  fill  up  the  Totmg  paper  is  a  condition  precedent,  .or       1866. 

merely  a  direction  to  the  returning  ofGlcer.    I  think  that    xhe  Qubbh" 

the  object  of  the  requirement  in  the  24th  section  is  to    lo^^o^, 

giTe  the  voter  information,  so  that  if  too  few  votes  have 

been  entered  in  his  voting  paper  he  may  at  the  time  of 

the  election  have  the  matter  investigated  and  set  right. 

The  voting  paper  gives  no  information  to  opponents 

as  to  whether  the  number  of  votes  proposed  to  be 

aUowed  is  too  large ;  and  if  it  be  too  large  the  voter 

would  not  object    After  the  election  the  chairman  is  to 

exerdse  judicial  functions :  by  the  27th  section  he  is  to 

ascertain  the  validity  of  the  votes  from  examination  of 

the  rate-books  and  other  books  and  documents^  and 

cast  up  such  as  he  finds  to  be  valid  and  to  have  been 

duly  given,  and  ascertain  the  number  given  for  each 

candidate.     The  number  of  votes  inserted  in  the  voting 

paper  is  not  conclusive.    If  the  voting  paper'  had  been 

overchai^ed,   and  the  attention  of  the  chairman  was 

called  to  it^  or  he  discovered  it,  it  would  be  his  duty  to 

disallow  the  number  overcharged :  so,  if  the  number 

entered  was  too  small,  it  would  be  equally  his  duty 

to  allow  the  proper  number.   And  I  cannot  see,  nor  was 

Mi.  Forbes  able  to  shew,  any  reason  why  he  should  not  do 

the  same  if  a  blank  was  left.  It  is  a  question  of  common 

sense.  Where  the  matter  is  from  its  nature  essential  to  the 

election  it  is  a  condition  precedent,  as  if  the  chairman 

did  not  insert  in  {he  voting  papers  the  true  number  of 

the  candidates,  without  which  it  could  not  be  a  proper 

election.     But  the  not  filling  up  the  number  of  votes 

cannot  aflPect  the  election  if  the  right  number  is  allowed 

imder  sect.  27 :  it  only  produces  some  inconvenience.    It 

is  said  that  if  this  blank  is  left  there  are  no  means  of 

knowing  the  number  of  votes  which  the  chairman  allowed 
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1866-  ^  ^^^  voter.  But  the  voting  paper,  if  filled  up,  would  not 
The  Quiwr  ®^®^  *^**»  ^^^  ^^  *1^®  number  stated  in  the  voting  paper  is 
LoiTHousB.  P^^^  *o  ^  erroneous  it  is  the  duty  of  the  chairman  to 
correct  it.  Sect.  27  prescribes  that  after  the  election  the 
chairman  shall  make  a  list  containing  the  names  of  the 
candidates,  with  the  number  of  votes  ^ven  for  each.  In 
the  present  case  the  chairman  made  and  published  a  list 
of  the  voters,  shewing  the  number  of  votes  which  he  had 
allowed  to  each  and  for  whom  they  voted ;  which,  in  a 
recent  case  in  this  Court,  we  said  would  be  a  right  and 
proper  course,  though  the  statute  does  not  require  him 
to  do  so. 

If  this  was  the  only  point  to  be  considered,  as  my 
brother  Shee  has  a  doubt  upon  it,  we  might  think  it 
proper  to  be  put  upon  the  record ;  but  there  is  another, 
viz.,  that  in  the  exercise  of  our  discretion  we  ought  not 
to  allow  the  election  to  be  disturbed  on  the  application 
of  this  relator.  From  very  early  times  the  allowing  a 
quo  warranto  information  has  been  in  the  discretion  of 
the  Court ;  and  one  of  the  great  elements  of  our  discre- 
tion in  granting  such  an  information  is  that  the  appli- 
cant, by  whom  substantially  the  proceeding  would  be 
carried  on,  though  in  the  name  of  the  Master  of  the 
Crown  Office,  should  be  a  fit  person  to  use  this  pre- 
rogative writ  for  the  purpose  of  disturbing  an  election. 
The  facts  are:  that  at  the  first  election,  when  the  relator 
himself  was  returning  officer,  voting  papers  were  issued 
in  the  same  form  as  these.  The  second  election,  at 
which  he  was  elected,  was  conducted  in  the  same  way, 
and  he  must  have  known  the  form  of  the  voting  paper 
used.  At  the  third  election,  which  is  that  now  under 
consideration,  he  received  a  voting  paper  also  in  the 
same  form  and  voted  on  it,  and  he  must  have  known  that 
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the  other  yoting  papers  were  in  a  similar  form.     He        1866. 

took  his  chance  of  being  returned,  either  keeping  this    The  Quels 

objection  in  reserve,  or,  not  having  thought  of  it  then,    lo„hoosi, 

it  has  been  since  suggested  to  him  by  his  legal  adviser. 

Tins  is  similar  in  principle  to  numerous  cases  of  arbi-    • 

tration,  in  which  there  having  been  something  wrong 

one  party  aware  of  it  has  gone  on  taking  the  chance 

of  the  award  being  in  his  favour,  and  when  it  turns 

out  against  him  tries  to  upset  it,  which  he  cannot 

be  beard  to  do.    On  this  ground,  which  cannot  be  put 

upon  the  record,  the  rule  must  be  discharged,  and  with 

costs. 

Mellor  J.  I  agree  with  my  brother  Blackburn  on 
both  points. 

The  relator  comes  within  the  rule  in  Corner^ a  Crown 
Practice,  p.  184,  that  he  "  must  not  be  disqualified  by 
having  acquiesced  or  concurred  in  the  act  of  which  he 
comes  to  complain,  or  in  similar  acts  at  former  elections  /' 
and  therefore  this  rule  should  be  discharged  upon  that 
ground,  with  costs. 

On  the  other  point,  the  vice  of  Mr.  Forbears  argument 
consists  in  this,  that  it  does  not  distinguish  between 
those  functions  of  the  retiuiiing  officer  under  stat.  11  & 
12  VicL  e,  63.  which  are  judicial  and  those  which  are 
ministerial  By  sect.  23,  before  the  election,  the  chairman  is 
to  prepare,  sign  and  publish  the  number  and  qualifications 
of  the  persons  to  be  elected,  the  persons  by  whom,  and 
the  places  where  the  nomination  papers  are  to  be  received, 
and  the  last  day  on  which  they  are  to  be  sent,  the  mode 
of  voting,  the  days  on  which  the  voting  papers  will  be 
delivered  and  collected,  and  the  time  and  place  for  the 
examination  and  casting  up  of  the  votes ;  and  by  sect.  24 


▼. 

LOITHOUSV. 
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1866.  if  the  nnmber  of  persons  nominated  exceeds  the  number  to 
The  QuKM  ^  elected,  the  chairman  is  directed  to  cause  TOting  papers 
in  the  form  contained  in  Schedule  (A.),  to  be  prepared 
and  filled  up.  And  in  that  form  is  a  column  headed 
"  Number  of  TOtes.'*  In  the  present  case  the  returning 
officer,  having  in  other  respects  duly  filled  up  the  TOting 
paper,  has  lefl  that  column  blank.  Under  the  28th 
section  he  is  liable  to  a  penalty  not  exceeding  501. 
for  neglecting  to  comply  with  any  of  the  provisions 
of  the  Act  But  that  section  shews  that  some  of  those 
provisions,  though  a  wilful  neglect  to  comply  with  them 
is  penal  upon  the  chairman,  were  not  intended  to  influence 
the  validity  of  the  election.  By  sect  25  the  voter  is  to 
write  his  initials  on  the  voting  paper  against  the  name 
of  every  person  for  whom  he  votes ;  which  shews  that  it 
is  necessary  that  the  names  of  the  persons  nominated 
should  be  inserted  in  the  voting  papers,  otherwise  the 
voter  could  not  exercise  his  right.  Then  there  is  a  pro- 
vision in  sect.  26  that  no  voting  paper  shall  be  received 
unless  certain  conditions  have  been  complied  with,  as 
delivery  of  it  at  the  address  or  residence  of  the  voter; 
but  if  a  person  qualified  to  vote  has  not  received  a  voting 
paper,  he  is,  on  application  entitled  to  receive  one,  and 
may  fill  it  up  in  the  presence  of  the  chairman.  By  sect. 
27  after  the  election  the  returning  officer  is  to  ascertain 
the  validity  of  the  votes  by  examination  of  the  rate  books 
''  and  such  other  books  and  documents  as  he  may  think 
necessary,  and  by  examining  such  persons  as  he  may  see 
fit ;"  here  his  function  is  judicial :  *^  and  he  shall  cast 
up  such  of  the  votes  as  he  shall  find  to  be  valid.'*  Mr. 
Forbes  must  read  this  enactment  as  if  the  words  were 
"  and  shall  cast  up  such  of  the  votes  as  are  named  in 
such  voting  papers;"  for  according  to  his  argument  the 
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result  is  made  to  depend  upon  the  mere  casting  up  of  1866. 
tbe  votes.  Then  the  direction  to  ascertain  the  Talidity  The  Quibh 
of  the  TOtes  in  the  voting  paper  would  only  give  the  LorrHouss. 
returning  officer  a  negative  power  to  strike  off  votes  if 
more  were  named  in  the  voting  paper  than  the  voter 
was  entitled  to;  but  no  power  to  surcharge  the  paper 
by  adding  votes  if  less  than  the  proper  number  were 
stated.  Therefore  many  matters  required  to  be  done 
are  such  as  do  not^  and  if  the  chairman  does  his  duty 
under  the  27th  section  ought  not  to  affect  the  validity 
of  the  election.  No  doubt  the  insertion  of  the  number 
of  votes  to  which  primfi  facie  the  voter  is  entitled  affords 
facilities  to  the  voter^  and  therefore  it  is  a  proper  direo- 
tion  to  the  returning  officer  that  he  shall  deliver  the 
voting  papers  so  filled  up.  But  it  would  be  a  very 
strong  step  to  hold  that  the  election  is  void  because 
he  has  neglected  to  comply  with  a  requirement  which 
is  not  material  to  the  performance  of  his  judicial 
functions  in  ascertaining  and  declaring  which  candi- 
dates have  received  the  greatest  number  of  valid  votes. 

Sheb  J.  I  differ  from  my  brothers  on  the  main 
point  in  this  case,  though  I  do  so  with  great  dis- 
trust of  myself.  It  is  admitted  that  the  chairman  has 
not  complied  with  the  requirements  of  stat  11  b  12 
Viet  c.  68.  in  the  conduct  of  the  election ;  and  I  think 
he  has  failed  in  a  particular  important  and  essen- 
tial to  its  validity.  Sect.  20  provides  that  persons 
shall  have  one  or  more  votes  according  to  the 
rateable  value  of  their  property.  "If  the  property 
in  respect  of  which  the  person  is  entitled  to  vote  be 
rated  upon  a  rateable  value  of  less  than  50/.,  he  shall 
have  one  vote/'  and  so  on ;  "  and  if  it  amount  to  or 
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1866.  exceed  250L  he  shall  have  six  votes;  and  any  person 
The  Queen  ^ho  is  Owner  and  also  bond  fide  occapier  of  the  same 
LoiTHousE.  property  shall  be  entitled  to  vote  both  in  respect  of 
mch  ownership  and  of  such  occupations^  words  which  are 
very  important  when  we  come  to  consider  the  provisions 
of  the  24th  section  and  the  form  of  the  voting  paper 
which  the  chairman  is  directed  to  deliver  to  the  voters. 
That  section  provides  that  if  the  number  of  persons 
nominated  exceed  the  number  to  be  elected  the  chair- 
man ''  shall  cause  voting  papers^  in  the  form  contained 
in  the  Schedule  (A.)  to  this  Act  annexed^  to  be  prepared 
and  filled  up/'  thiat  is^  by  him^  **  and  shall  insert  therein 
the  names  of  all  the  persons  nominated^  in  the  order 
in  which  the  nomination  papers  were  received."  It 
cannot  be  doubted  that  if  the  election  had  been  eon- 
ducted  by  the  chairman  without  delivering  any  voting 
papers^  though  no  voter  had  been  allowed  more  votes 
than  he  was  entitled  to^  the  election  would  not  be  right 
According  to  the  form  contained  in  Schedule  (A.)  the 
chairman  is  to  state  the  No.  of  the  voting  paper,  the 
name  and  address  of  the  voter,  and  the  number  of 
votes,  whether  as  owner,  as  ratepayer,  or  both;  and 
by  sect.  25  the  voter  is  to  write  his  initials  in  the  . 
voting  paper  against  the  name  of  every  person  for 
whom  he  intends  to  vote.  Surely  the  meaning  of 
the  Jjegislature  is  that  all  those  requisites  should  be 
inserted  in  the  form.  It  is  remarkable  that  in  the 
24th  section,  which  prescribes  this  form  as  well  as  the 
particulars  to  be  stated  in  the  nomination  paper,  there 
is  no  direction  as  to  any  of  those  particulars  except  the 
names  of  the  persons  nominated;  and  as  to  that  the 
only  direction  is  that  the  names  shall  be  inserted  in  the 
order  in  which  the  nomination  papers  were  received,  so 
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that  the  aeddon^  if  it  does  not  mean  that  the  chairman        IS6B. 
must  fill  up  all  the  blanks  in  the  Toting  paper  in  which    The  Qu««ii 
the  voter  is  to  write  his  initials  against  the  name  of    lo^h^^usjb. 
eveiy  person  for  whom  he  votes^  in  point  of  fact  pre- 
scribes  no  form.    My  opinion  is,  that  the  chairman 
has  not  delivered  a  voting  paper  at  all ;  and  the  other 
provisions  of  the  Act  support  that  construction.    There 
must  have  been  some  object  in  requiring  this  form  to 
be  filled  up,  and  we  find  it  in  that  part  of  the  24th 
section  which  directs  the  chairman,  three  days  before 
the  day  of  election,  to  cause  one  of  the  voting  papers  to 
be  delivered  to  the  address  of  each  owner  and  proxy, 
and  at  the  residence  of  each  ratepayer  entitled  to  vote. 
The  object  is  that  the  parson  who  is  entitled  to  more 
than  one  vote  may  know,  three  days  before  the  election, 
whether  the  right  number  of  votes  has  been  entered  by 
the  chairman,  so  that,  if  he  thinks  fit,  he  may  before 
the  day  of  election  ^ve  himself  the  trouble  of  dis- 
puting the  opinion  of  the  chairman  as  to  the  number 
of  votes  to  which  the  voter  is  entitled.  Then  by  the  26th 
section  the  chairman  shall  cause  the  voting  papers  to 
be  collected  on  the  day  of  election ;   "  but  no  voting 
paper  shall  be  received  or  admitted  unless  the  same 
have  been  delivered  at  the  address  or  residence  as  afore- 
said of  the  voter  within  the  parts  for  which  the  dection 
is  had  /'  so  that  in  this  section  the  Legislature  again 
attach  importance  to  the  fact  of  the  voting  paper  so 
filled  up  being  delivered  to  the  person  who  is  entitled 
to  vote.    And  they  make  provision  for  an   omission 
in  the    first  proviso,   "  that    if  any  person    qualified 
to  vote  shall  not  have    received  a  voting   paper    as 
aforesaid,  he   shall,  on  application   before  that   day,'' 

VOL.  VII.  2    H  B.   &   8 
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1866.       ^^^^  ^  ^^^  d^y  of  election  **  to  the  said  chairman,  be 
The  QvBEx     entitled  to  receive  a  voting  paper  from  him,  and  to  fill 
up  the  same  in  his  presence,  and  then  and  there  to 
deliver  the  same  to  him."    That  section  clearly  shews 
that  before  the  election,  even  so  late  as  the  day  of 
election,  if  there  has  been  an  omission  to  fill  up  the 
voting  paper,  the  voter  may  insist  on  its  being  done, 
and  doing  it  himself,  if  necessary,  in  the  presence  of  the 
chairman.     The  object  of  sect  27  is  that,  in  case  of 
any  dispute  arising  as  to  the  number  of  votes  which 
the  chairman  has  allotted  to   any  voter,  it  may  be 
inquired  into  and  finally  ascertained:  when  it  is  said, 
"  he  shall  cast  up  such  of  the  votes  as  he  shall  find  to 
be  valid,*'  it  is  not  meant  that  he  shall  then  and  there 
inquire  into  and  settle  how  many  votes  each  voter  is  to 
have,  but   it  refers  to  that  having  been  already  not 
finally  but  provisionally  settled  and,  subject  to  inqniry, 
ascertained.     Having  ascertained  the  number  of  valid 
votes  duly  given  for  each  candidate,  he  is  to  cause  a 
list  to  be  printed  and  published  containing  the  names 
of  the  candidates,  together  with  the  number  of  votes 
given  for  each ;  but  that  list  does  not  state  how  many 
votes  were  allowed  to  each  voter,  and  does  not  aSbrd 
the  least  opportunity  of  ascertaining  whether  the  chair- 
man has  taken  pains  to  ascertain  that  each  elector,  being 
owner  or  occupier,  has  been  allowed  the  right  numbei 
of  votes.    These  therefore  were  not  voting  papers  within 
the  provisions  of  the  Act. 

As  to  the  other  point,  I  agree  with  my  brothers 
that  we  ought  not  to  assist  this  relator.  With  know- 
ledge of  the  irregularity  of  the  course  pursued  by 
the  chairman  he  concurred  in  it;    at   this  and  other 
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dections    he    used    a  Toting    paper   wliich   he    knew        186G. 

to  be  irregular^  and  not  according  to  the  provisions    The  Qubkn 

of  the  Act;   therefore  he  comes   exactly  within  the    lofthoubb. 

description  of  a  relator  whose   application,   according 

to  Lord  Kenyan,  in  Rex  v.  Clarke  (a),  onght  not  to  be 

attended  to.     That  case  and  others  to  the  same  effect 

are  cited  in  Comer's  Crown  Practice^  p.  184.     This  is 

a  matter  entirely  for  our  discretioni  and  I  agree  that 

on  this  ground  the  rule  ought  to  be  discharged  with 

coats. 

Rule  discharged,  with  costs. 

(a)  1  East  38.  46. 


Skene  against  Da  vies.  n^day, 

■     May  8th. 


1.  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict,  c,  125. 

».  93.,  enacts,  If  any  person  shall  bring  an  action  of  ejectment  after  a  ^*^^^^- 
prior  action  for  the  «ame  premises  "  unsuccassfully  brought"  by  him,    ™*^"ir  ^ 
the  Court  or  a  Judge  may,  if  they  or  he  think  fit,  on  the  application  of   vntAmjuns- 
the  defendant  at  any  time  after  appearance,   order  that  the  plaintiff  »^tton, 
shall  give  to  the  defendant  security  for  cost*,  with  stay  of  proceedings,    ^^^!/  T<^ 
whether  the  prior  action  has  been  "  disposed  of  by  discontinuance,  or    ^***: 
by  nonauit,  or  by  judgment  for  the  defendant."    Held  -^?J^  ^  *^ 

(1.)  That  this  section  applies  to  all  cases  where  the  first  action    ^»^' 
has  been  **  unsuccessfully  brought,"  and  is  not  restricted  to    ^mon  Lavt 
those  mentioned  at  the  end  of  it.  \^\^^/^\k 

(2.)  Where  an  order  for  security  for  costs  has  been  made  on  a    |?p*'  ^^3.}^ 
ground  which  no  longer  exists  the  Court  will  not  release  the    ^  ^^'  ^'  ^^^' 
plaintiff  from  it  if  the  facts  are  such  as  bring  the  case  within   ^'** 
the  operation  of  the  section.  y*^  ^*^ 

2.  In   1857,  the  plaintiff  as  heir,  brought  an  action  of  ejectment  jorsameprf- 
against  the  defendant  for  certain  premises.    In  1858,  it  was  agreed   ^««^  unsue. 
that  the  action  should  be  discontinued,  and  a  biU  in  Chancery  brought    ^/^-^"^ 
instead.    No  formal  discontinuance  was  entered,  but  the  suit  in  Chan-    f^ougnt, 
eery  was  instituted.  This  was  discontinued  and  a  fresh  suit  commenced, 

the  proceedings  in  which  were  stayed  until  security  for  costs  should  be 
given.  In  1863,  the  plaintiff  brought  another  action  of  ejectment  for  tho 
same  premises ;  in  1864,  in  consequence  of  the  plaintiff  residing  out  of 
the  jurisdiction  of  the  Court,  tho  defendant  obtained  a  Judge's  order 
for  security  for  costa,  with  a  stay  of  proceedings.  In  1866,  the  plaintiff 
applied  to  set  aside  this  order,  upon  an  affidavit  that  he  had  relurued 
to  England  and  was  engaged  as  private  tutor  in  a  family,  and  had 
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1866.        detennmed  not  to  go  aeain  out  of  the  jnrifldiction  of  the  Court  ontQ 
__  the  cause  waa  tried  and  disposed  of. 


Skens  (^•)  ^^v^f  whether  the  affidaTit  was  sufficient? 

Y,  (2.)  Held,  that  if  an  application  had  been  made  for  an  order 

Bayibs.  under  stat  17  &  18  Vict.  e.  125.  s.  9d«,  on  the  ground  that 

the  prior  action  was  unsuccessfullj  brougfat»  the  CSourt  would 

have  made  it ;  and  therefore 

(3. )  On  this  application  die  Court,  in  the  exercise  of  its  discretion, 

reftised  to  set  aside  the  order. 

JOHN  COOK  {April  27th)  obtained  a  nJe  calling 
npon  the  defendant  to  shew  canse  why  an  order  of 
Cramptan  3.,  dated  the  15th  April,  1864,  hy  whidi 
it  was  ordered  that  the  plaintiff  should  give  security 
for  the  defendant's  costs  in  the  cause  to  the  satis- 
faction of  the  Master,  and  that  in  the  meantime  aD 
further  proceedings  should  be  stayed,  should  not  be 
rescinded.  He  cited  Place  y.  Campbell  (a). 
'  The  affidavit  of  miliam  Smith,  who  formerly  acted 
as  attorney  for  the  plaintiff  and  also  for  one  (7.  Hygins, 
stated  that  in  1857  he  brought  on  their  behalf  an 
action  of  ejectment  to  recover  possession  of  certain  real 
estate  in  Carmarthenshire,  which  the  plaintiff  daimed 
as  heir  at  law,  and  which  was  the  subject  of  the  pre- 
sent action  of  ejectment :  that  issue  was  joined  in  that 
action,  but  it  was  not  brought  to  trial,  inasmuch  as,  the 
matters  in  dispute  involving  questions  of  law  rather 
than  of  fact,  the  attorney  proposed  to  James  Crawdy^  the 
attorney  for  the  defendant,  that  the  parties  should  agree 
to  a  special  case  being  stated  for  the  opinion  of  the 
Court,  and  after  discussion  it  was  arranged  that  they 
each  should  name  a  counsel  practising  in  the  Courts  of 
equity  who  should  meet  in  consultation  and  determine 
whether  the  case  could  be  submitted  for  decision  to 
a  Judge  of  the  Equity  Courts :  that  a  consultation  of 

(«)  6i>.#Z.  113. 
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counsel  was  had  accordingly^  and  they  advised  that  the       1866. 
action  of  ejectment  should  be  discontinued  upon  a  suit       Skus 
in  Chancery  being  instituted  on  behalf  of  the  plaintiff      daviis. 
alone  for  the  same  object  and  in  place  of  the  action, 
and  it  was  thereupon  agreed  that  the  action  should  be 
discontinued,  although  no  formal  rule  to  discontinue 
was  to  be  or  in  fact  was  drawn  up,  and  a  bill  in  Chan- 
cery was  filed  on  behalf  of  the  plaintiff  with  the  above 
objects:  that  the  suit  was  proceeded  with  until  the 
plaintiff  employed  other  solicitors  who,  under  the  advice 
of  counsel,  dismissed  the  bill  and  filed  another. 

The  affidavit  of  the  plaintiff  stated  that  issue  had 
been  joined  in  the  present  action,  and  by  consent  the 
venne  changed  to  Middlesex  by  a  Judge's  order  in 
Nooember^  1868,  and  that  before  the  action  could  be 
brought  to  trial  the  order  in  question  was  obtained  in 
consequence  of  his  having  gone  to  reside  at  Kingstown^ 
in  the  county  of  DvbUn^  in  Ireland,  out  of  the  jurisdic* 
tion  of  this  Court :  that  since  the  date  of  the  order  he 
had  given  up  his  abode  or  visit  and  occupation  at 
Kingstown^  and  left  Ireland  in  September,  1865,  for 
England,  and  had  since  that  period  been  residing  at 
H.  House,  &c.,  in  the  county  of  Gloucester,  with  the 
exception  of  a  visit  of  three  weeks  to  his  mother  at 
Boulogne,  in  France:  that  he  was  engaged  as  a  private 
tutor  in  the  said  house  in  Gloucestershire,  which  belonged 
to  the  Rev.  C  F.  fV.,  and  where  he  intended  to  continue 
to  reside  during  his  engagement  and  pending  the  action : 
that  he  had  no  intention  of  returning  to  and  residing 
in  Ireland,  nor  did  he  intend  to  reside  out  of  the  juris- 
diction of  the  Court  pending  the  action,  and  that  he 
had  determined  not  to  go  again  out  of  the  jurisdiction 
of  the  Court  until  the  cause  was  tried  and  disposed  of. 


466  EASTER  TERM. 

1866.  The  affidavit  of   James    Crawdy,   attorney  for  the 

siiJJi  defendant,  stated  that  the  defendant  in  the  action 
DAVIE8  ^^  tenant  under  C.  H.  Wilkinson  and  fF.  MurrtH 
who  claimed  the  estate  in  question  under  certain 
wills:  that  another  action  of  ejectment  had  heen 
brought  by  the  plaintiff,  claiming  as  heir  at  law, 
against  another  tenant  of  C  W.  Wilkinson  and  W.  Mur- 
reU,  to  recover  real  estate  in  Yorkshire:  that  the  agree- 
ment between  WHUam  Smith  and  himself  was,  that  if 
a  bill  in  Chancery  was  filed  he  would  not  take  the 
objection  that  the  Court  of  equity  had  no  jurisdiction 
in  the  matter  on  the  ground  of  its  being  a  question  of 
mere  legal  title:  that  he  did  not  consent  to  the 
first  action  of  ejectment  being  suspended  and  not 
discontinued  in  the  ordinary  way  on  payment  of  costs: 
that  he  entered  an  appearance  to  the  bill  in  Chanceiy 
for  certain  of  the  defendants  thereto:  that  in  April, 
1858,  an  order  was  made  appointing  other  soliciton 
therein  for  the  plaintiff,  and  in  June  they  obtained 
an  order  to  dismiss  the  bill  with  costs  to  be  paid 
by  the  plaintiff  to  the  defendants,  which  costs  had 
never  been  paid :  that  in  October  the  then  solicitors  for 
the  plaintiff  filed  another  bill,  differing  in  form  from 
the  first  bill,  but  with  the  same  object,  at  the  suit 
of  the  plaintiff  against  the  same  defendants  and  (7. 
Higgins:  that  he  entered  an  appearance  thereto  for  the 
defendants  other  than  C  Higgins;  and  in  November 
an  order  was  made  by  the  Master  of  the  Rolls  that 
the  plaintiff  should  give  to  those  defendants  security 
for  their  costs  of  the  suit :  that  the  answer  of  those 
defendants  was  prepared  but  not  filed,  in  consequoioe 
of  the  proceedings  in  the  suit  being  stayed  through  the 
plaintiff's  neglect  to  give  security  for  costs:  that  C. 
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Uiygins  was  made  a  defendant  to  the  snit  instead  of  a       ig^o. 
plaintiff  in  order  to  avoid  rendering  him  liable  for  the        g^^ 
costs  of  the  other  defendants :  that  he  believed  that       ^  ^* 
the  plaintiff  was  in  embarrassed  circumstances^  and 
stated  reason  for  that  belief. 

In  August^  1865,  the  Master  fixed  the  amount  of  the 
security,  but  none  was  given. 

In  January^  1866,  on  a  summons  to  rescind  the  order 
of  Cromptan  J.,  on  the  ground  that  the  plaintiff  was  then 
permanently  resident  in  England^  Mellor  J.  made  no 
order. 

The  Common  Law  Procedure  Act,  1854,  17  &  18 
VicL  c.  125.  s.  98. :  '^  If  any  person  shall  bring  an  action 
of  ejectment  after  a  prior  action  of  ejectment  for  the 
same  premises  has  been  or  shall  have  been  unsuccessfully 
brought  by  such  person,  or  by  any  person  through  or 
under  whom  he  claims  against  the  same  defendant,  or 
agsunst  any  person  through  or  under  whom  he  defends, 
the  Court  or  a  Judge  may,  if  they  or  he  think  fit,  on 
the  application  of  the  defendant  at  any  time  after  such 
defendant  has  appeared  to  the  writ,  order  that  the 
plaintiff  shall  give  to  the  defendant  security  for  the 
payment  of  the  defendant's  costs,  and  that  all  ftirther 
proceedings  in  the  cause  shall  be  stayed  until  such 
security  be  given,  whether  the  prior  action  has  been  or 
shall  have  been  disposed  of  by  discontinuance,  or  by 
nonsuit,  or  by  judgment  for  the  defendant.'' 

W.  H.  Lord  shewed  cause. — First.  The  affidavit  of 
the  plaintiff  does  not  sufficiently  shew  an  intention 
permanently  to  reside  within  the  jurisdiction :  it  does 
not  state  the  length  of  his  engagement  as  tutor ;  and 
consistently  with  the  statements  in  it  he  may  return  to 
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1866.       Irtland  diiecUy  after  judgment  obtained  and  before 

Skbms       execution.    In  Place  v.   Campbell  (a)  the  affidavit  of 

Payibs.       ^^^  plaintiff^  who  was  in  the  situation  of  butler  in  a 

gentleman's  family,  stated  that  he  had  no  intention  to 

leave  the  jurisdiction. 

Secondly.  The  Court  will  in  its  discretion  order 
the  plaintiff  to  give  security  for  costs  under  sect  93  of 
The  Common  Law  Procedure  Act,  1854,  the  prior 
ejectment^  though  not  formally  discontinued^  having 
been  in  effect  unsuccessfully  brought.  And  the  Court 
will  not  rescind  an  order  to  stay  proceedings  until 
security  for  costs  be  given,  on  whatever  ground  that 
order  was  obtained^  if  on  other  grounds  the  defendant 
is  entitled  to  have  security  for  costs. 

Keane  and  John  Cooky  in  support  of  the  rule.— First 
It  sufficiently  appears  that  the  engagement  of  the  plain- 
tiff is  of  a  permanent  character.  In  Place  Y.Campbell  (a) 
the  master^  by  giving  one  month's  notice,  might  have  put 
an  end  to  the  service.  [Blaekbum  J.  That  case  turned 
on  particular  beta.']  [They  also  cited  Tambitco  v. 
Pticijleo  (6).] 

Secondly.  The  prior  ejectment  was  not  ''  unsuccess- 
fully brought'  within  sect  93  of  The  Common  Law 
Procedure  Act^  1854,  for  by  agreement  between  the 
parties  another  proceeding  was  substituted  for  it  An 
action  is  not  unsuccessful  within  sect  93  unless  it  was 
defeated  in  one  of  the  ways  mentioned  at  the  end  of  the 
section.  \^Bkichbum  J.  The  first  suit  in  Chanceiy  sub- 
stituted for  the  action  was  discontinued ;  the  second  suit 
was  stayed  until  security  for  costs  was  given:  is  not 
that  a  case  within  the  reason  and  spirit  of  the  enact- 

(a)  6  D.  #  L.  Ua  (6)  7  Exck.  816. 
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ment?]     The  Court  of  Chancery  may  ha^e  disQiissed        1866. 
the  first  suit  for  want  of  equity,  and  may  have  made  the       Skwmu 
order  in  the  second  suit  on  the  ground  that  the  plaintiff      jyJr'ita. 
was  residing  out  of  the  jurisdiction  of  the  Court     The 
Legislature  meant  that  if  the  prior  action  ceased  with  a 
right  to  the  defendant  to  the  costs  of  it,  the  Court  might 
order  security  for  costs  to  be  given.    [Blaekbum  J.  The 
costs  of  the  first  action  may  have  been  paid.]  In  Doe  A. 
WiUlanu  v.  Winch  (a)  the  Court  refused  to  stay  proceed- 
ings until  the  costs  of  a  suit  in  equity  had  been  paid. 
[Blackburn  J.    That  was  before  The  Common  Law 
Procedure  Act,  1864,  which,  by  sect.  93,  has  given  a 
new  jurisdiction  to  order  security  for  costs.] 

This  is  not  an  application  which  gives  the  Court  juris- 
diction to  make  an  order  for  securily  for  costs  under 
sect  98 :  there  should  be  a  summons  or  motion  having 
as  its  specific  object  the  making  of  such  an  order. 
[Bbekium  J.  It  is  not  tenable  that  an  application  for 
an  order  for  security  for  costs  cannot  be  made  except 
on  grounds  originally  brought  forward.] 

BiACKBU&N  J.  I  come  to  the  conclusion  that  this  rule 
should  be  discharged. 

The  order  to  stay  proceedings  was  regular  and  right 
at  the  time  when  it  was  made ;  for  then  the  plaintiff  was 
residing  out  of  the  jurisdiction  of  the  Court*  The  cases 
establish  that  where  security  for  costs  has  been  given 
under  a  Judge's  order  the  security  will  not  be  vacated 
if  the  plaintiff  returns  to  and  becomes  a  permanent 
resident  within  the  jurisdiction ;  but  where  security  has 
not  been  actually  given  the  obligation  in'  that  case  to 

(a)  3B.iA.e02. 
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1866.       ^^^^  ^^9  ^^^  ^^7  o^  election  **  to  the  said  chairman,  be 
The  QuBBH     entitled  to  receive  a  voting  paper  from  him,  and  to  fill 
np  the  same  in  his  presence,  and  then  and  there  to 
deliver  the  same  to  hiip/'    That  section  clearly  shews 
that  before  the  election,  even  so  late  as  the  day  of 
election,  if  there  has  been  an  omission  to  fill  up  the 
voting  paper,  the  voter  may  insist  on  its  being  done, 
and  doing  it  himself,  if  necessary,  in  the  presence  of  the 
chairman.     The  object  of  sect  27  is  that,  in  case  of 
any  dispute  arising  as  to  the  number  of  votes  which 
the  chairman  has  allotted  to   any  voter,  it  may  be 
inquired  into  and  finally  ascertained:  when  it  is  said, 
*'  he  shall  cast  up  such  of  the  votes  as  he  shall  find  to 
be  valid,*'  it  is  not  meant  that  he  shall  then  and  there 
inquire  into  and  settle  how  many  votes  each  voter  is  to 
have,  but  it  refers  to  that  having  been  already  not 
finally  but  provisionally  settled  and,  subject  to  inqairy, 
ascertained.     Having  ascertained  the  number  of  valid 
votes  duly  given  for  each  candidate,  he  is  to  cause  a 
list  to  be  printed  and  published  containing  the  names 
of  the  candidates,  together  with  the  number  of  votes 
given  for  each ;  but  that  list  does  not  state  how  many 
votes  were  allowed  to  each  voter,  and  does  not  afford 
the  least  opportunity  of  ascertaining  whether  the  chair- 
man has  taken  pains  to  ascertain  that  each  elector,  being 
owner  or  occupier,  has  been  allowed  the  right  number 
of  votes.    These  therefore  were  not  voting  papers  within 
the  provisions  of  the  Act. 

As  to  the  other  point,  I  agree  with  my  brothers 
that  we  ought  not  to  assist  this  relator.  With  know- 
ledge of  the  irregularity  of  the  coiu^e  pursued  by 
the  chairman  he  concurred  in  it;    at   this  and  other 
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Judge  may^  if  they  or  lie  think  fit,  at  any  time  after  1866. 
the  defendant  has  appeared  to  the  writ,  order,  not  as  skehb 
the  former  practice  was,  that  the  plaintifif  pay  the  Dayik0. 
defendant's  costs  of  the  prior  action,  and  proceedings 
be  stayed  until  they  are  paid,  but  that,  whether  the 
costs  of  the  prior  action  are  paid  or  not,  proceedings  be 
stayed  until  security  for  payment  of  the  defendant's  costs 
be  given,  *<  whether  the  prior  action  has  been  or  shall 
have  been  disposed  of  by  discontinuance,  or  by  nonsuit, 
or  by  judgment  for  the  defendant.*'  I  think  the  Legis-  * 
lature,  by  those  words  at  the  end  of  the  section 
enumerating  the  ordinary  modes  of  terminating  an 
action,  did  not  mean  to  cut  down  the  large  words  at  the 
beginning  of  it  **  after  a  prior  action  of  ejectment  has 
been  or  shall  have  been  unsuccessfully  brought ;"  and 
therefore  the  power  given  by  the  section  applies  in 
whatever  way  it  happens  that  the  action  has  an  unsuc- 
cessful termination,  as  it  might  by  an  award  against  the 
plaintiff,  and  whether  the  termination  is  final  or  inter- 
locutory. In  the  present  case  the  prior  action  of  eject- 
ment was  not  formally  discontinued,  but  it  was  agreed 
that  it  should  be  discontinued  and  a  bill  in  Chancery 
substituted  for  it:  this  Chancery  suit  was  instituted 
and  was  not  successful  I  think  the  prior  action  was 
**  unsuccessfully  brought"  within  sect.  93. 

Then  the  defendant's  counsel  say  that  on  the  present 
motion  we  have  no  jurisdiction  to  make  an  order  under 
sect  93,  the  question  before  us  being  whether  an  order 
made  on  a  different  ground  shall  be  rescinded ;  and  that 
we  must  rescind  it,  the  reason  for  which  it  was  made 
no  longer  existing.  But  it  would  be  an  inconvenient 
rule  of  practice  that  we  should  be  bound  to-day  to  undo 
that  which  would  be  done  again  to-morrow :  and  there* 
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1866.  fore,  as  it  appears  that  the  same  order  would  be  made 
Stxnm  ^^  A  fresh,  application  by  the  defendant^  we  ought  not  to 
DAYin.       ^*  aside  the  order  in  question. 

The  plaintiff  having  brought  an  action  of  ejectment 
against  the  defendant  harassed  him  by  another,  and  is 
apparently  not  in  a  condition  to  pay  the  costs  of  this 
action  if  it  should  be  unsuccessful;  and  therefore  it  is 
a  fit  exerdse  of  our  jurisdiction  not  to  set  aside  the 
order  in  question;  but  as  the  ground  upon  which  the 
.  order  will  stand  is  different  from  that  on  which  it  was 
made  the  rule  will  be  discharged  without  costs. 

MsLLOB  J.  When  a  plaintiff  applies  to  set  aside  an 
order  of  a  Judge  that  he  shall  give  security  for  costs 

m 

on  the  ground  that  he  is  residing  out  of  the  jurisdiction 
of  the  Court,  it  lies  on  him  to  satisfy  the  Court  on  a 
matter  which  is  entirely  within  his  own  knowledge :  he 
ought  to  allege  more  than  that  he  is  residing  within  the 
jurisdiction  of  the  Court ;  and  he  should  satisfy  the 
Court  that  he  has  bonfi  fide  returned  to  and  become  a 
permanent  resident  within  its  jurisdiction. 

As  to  the  other  point,  I  had  at  first  some  doubt 
whether  the  words  at  the  end  of  sect  93  of  The  Com- 
mon Law  Procedure  Act,  1854,  have  not  the  effect  of 
limiting  the  ways  in  which  the  prior  action  of  ejectment 
must  have  been  unsuccessfully  prosecuted  to  entitle  the 
defendant  to  an  order  under  it.  But  all  the  grounds 
on  which  the  Legislatuite  have  conferred  on  the  Court 
or  a  Judge  the  power  to  require  the  plaintiff  to  give 
security  for  costs  exist  equally  whether  the  prior  action 
has  been  terminated  in  one  of  the  enumerated  methods 
or  not,  the  object  of  the  section  being  to  prevent  a 
plaintiff  continuing  to  harass  a  defendant  against  whom 
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he  had  brought  a  prior  action  of  ejectment  unsuccess-        1866. 

^7'  Skkmb 

I  agree  with  my  brother  Blackburn  that  this  identical       D^yj^ 
order  would  be  made  on  an  application  for  that  purpose; 
and  we  onght  not  to  set  aside  an  order  if  it  can  be 
sustained  on  other  grounds  than  those  on  which  it  was 
made. 

Sheb  J.  If  an  application  had  originally  been  made 
for  this  order  under  sect.  98  of  The  Common  Law 
Procedure  Act^  1854,  it  would  have  been  granted;  and 
when  we  are  called  upon  by  the  plaintiff  to  release  him 
from  it  as  having  been  made  on  a  ground  which  no 
bnger  exists,  and  that  motion  is  opposed  under  sect. 
93,  we  ought  to  act  in  the  same  way  as  we  should 
have  acted  if  a  regular  application  had  been  made 
under  that  section. 

It  was  argued  that  the  word  ''unsuccessfully''  in 
Beet  93  was  to  be  construed  with  reference  to  the 
concluding  words  of  the  section,  and  that  an  action  of 
ejectment  was  not  "  unsuccessfully  brought^ '  unless  it 
fiuled  by  discontinuance,  or  nonsuit,  or  judgment  for  the 
defendant.  But,  if  so  construed,  one  of  the  main  objects 
of  the  Legislature,  which  was  to  prevent  plaintiffs 
harassing  defendants  with  repeated  actions,  would  be 
defeated.  An  action  of  ejectment  is  unsuccessfully 
brought  if  it  ends  without  the  plaintiff  having  obtained 
judgment  and  recovery  of  the  property,  which  was  the 
purpose  of  bringing  it 

Lush  J.     I  give  no  opinion  on  the  point  whether  the 
affidavit  of  the  plaintiff  is  sufficient 
The  second  point  is  whether  sect.  93  of  The  Common 
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1866.        Law  Procedure  Act^  1854^  is  sufBcient  to  maintain  tliis 

Skkse       order.     It  is  said  that  it  is  not,  because  the  order  was 

Da?ib8.       originaUy  obtained  on  another  ground.     But  if  we  see 

that  the  same  order  would  have  been  made  if  ori^nally 

applied  for  under  sect.  93  we  ought  not  to  disturb 

this. 

Then  does  the  case  come  within  sect.  93  ?  An  action 
of  ejectment  was  brought  and  continued  for  some  time; 
a  suit  in  Chancery  was  then  substituted  for  it,  and  was 
unsuccessful  in  this  sense,  that  the  plaintiff  did  not 
obtain  what  he  asked  for.  I  think  that  the  enumeration 
at  the  end  of  sect.  93  of  the  usual  modes  in  which  an 
action  is  terminated  was  not  intended  to  limit  the  con- 
dition expressed  at  the  beginning  of  it  that  the  prior 
action  of  ejectment  should  have  been  '' unsuccessfully 
brought  ;^  but  is  equivalent  to  saying  "  no  matter  how 
the  prior  action  was  disposed  of.''  Suppose  an  action 
of  ejectment  was  referred  and  an  award  made  against 
the  plaintiff,  a  second  action  of  ejectment  for  the  same 
premises  would  be  vexatious,  inasmuch  as  in  other 
actions  a  defendant,  after  a  judgment  recovered  in 
one  action,  cannot  be  vexed  again  with  another  for 
the  same  cause  by  the  same  plaintiff.  Therefore  the 
defendant  should  have  this  security  for  costs. 

Rule  discharged,  without  costs. 
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1866. 


Lloyd  against  Jones.  J^nsth' 

On  the  trial  of  an  action  of  slander,  before  the  plaintiff's  concsel  Observations 

stated  his  case,  the  Judge,  in  the  hearing  of  the  jorj,  suggested  to  the  by  Judge  at 

parties  that  it  would  be  better  to  withdraw  a  juror.     This  was  declined,  ^f^'  prius. 

and  the  jury  found  a  verdict  for  the  defendant.     Held,  that  this  obser-  New  trial, 
Tation  of  the  Judge  was  not  calculated  improperly  to  sway  the  jury  to 
gire  their  rerdict  for  either  of  the  parties. 

T^HIS  was  an  action  of  sUnder  in  imputing  felony  to 
the  plaintiff. 
On  the  trial  before  Blackburn  J.  at  the  Glamorffan- 
shire  Spring  Assizes^  after  the  jury  were  sworn  and 
before  the  plaintiff's  counsel  stated  his  case,  the  Judge, 
in  the  hearing  of  the  jury,  suggested  to  the  parties 
that  it  would  be  better  to  withdraw  a  juror.  This 
was  declined,  the  trial  proceeded,  and  evidence  was 
adduced  by  both  parties.  Blackburn  J.,  in  a  charge 
which  was  not  complained  of,  left  to  the  jury  to  say  if 
the  words  were  spoken,  and  ii  so  ^nth  the  intention  of 
imputing  felony  or  only  as  vulgar  abuse.  The  jury 
having  found  a  verdict  for  the  defendant, 

Giffard  {J,  JV,  Bowen  with  him)  moved  for  a  new 
tria],  on  the  ground  that  the  learned  Judge  had  pre- 
judged the  case,  and  also  that  the  verdict  was  against 
the  evidence. — There  being  nothing  on  the  record  to 
shew  that  this  action  ought  not  to  have  been  brought, 
the  suggestion  made  by  the  learned  Judge  in  the  hear- 
ing of  the  jury  after  the  case  was  called  on,  that  it  would 
be  better  for  the  parties  to  withdraw  a  juror,  was  cal- 
culated to  induce  the  jury  to  think  that  the  case  was 
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1866.  not  a  serious  one,  and  prevent  their  doing  justice 
Llotd  between  the  parties.  It  was,  however,  a  very  grave 
JoNxs.  matter  to  the  plaintiff,  the  slanderous  words  bdng  calcu- 
lated to  do  him  considerable  damage.  In  GoUievt  v. 
Beagin  (a)  the  Judge  having,  in  the  hearing  of  the 
persons  summoned  to  compose  the  jury,2made  some 
observations  calculated  to  prejudge  the  case  against 
the  defendant,  whereupon  his  counsel  withdrew  from 
the  cause,  which  was  tried  in  his  absence,  and  a  ver- 
dict returned  for  the  plaintiff,  the  Court  set  aside  the 
verdict.  [Blackburn  J.  I  certainly  did  make  the  obser- 
vation ascribed  to  me  and  see  no  reason  to  repent  it. 
On  hearing  the  record  read  I  came  to  the  condasion 
that  such  an  action  as  this  would  come  to  little  good. 
And  what  took  place  afterwards  did  not  alter  my 
opinion.  The  jury  found  for  the  defendant,  and  the 
evidence  justified  their  finding.] 

CocKBUKN  C.  J.  There  was  nothing  in  the  observa- 
tion of  the  Judge  in  this  case  calculated  improperly  to 
sway  the  jury  to  give  their  verdict  for  either  of  the 
parties.  In  GoldictU  v.  Beagin  (a)  the  observations 
made  by  the  Judge  were  much  stronger  than  those 
made  here,  and  he  added  others  which  do  not  appear 
in  the  report  (ft). 

Blackburn  and  Sheb  JJ.  concurred. 

Rule  refused. 

(a)  11  Jur.  544. 

(6)  The  Lord  Chief  Justice  was  the  oonnsel  in  Goldicut  v.  Beagin, 
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1866. 


/ 


Spbikqett,    Administratrix   of   William       \Tue8day, 
Spbingett,  deceased,  against  Balls.  

New  trial. 
Actum  of  tortt 
In  an  action  bj  an  administratrue  under  stat  9  &  10  Vict.  c.  93.,    Verdict 
for  eompenBadon  for  loss  sustained  in  oonseqnence  of  the  death  of  the  evading  ieeue* 
inteitate,  the  qnestions  being  whether  there  was  negligence  in  the  de-  Amount  of 
fondant  or  oontributoir  ne^gence  in  the  deoeasec^  the  jury  found  a  damaffee* 
▼erdict  for  the  plaintiff,  damages  400.,  1/.  for  the  widow,  and  10s.  for 
each  of  the  children ;   the  Court  granted  a  new  trial  without  saving 
aoything  about  costs,  on  the  ground  that  the  jxuy  had  shrunk  m>m 
their  duty  of  deciding  the  issue. 

^pHIS  was  an  action  brought  under  stat.  9  &  10  VicL 
c.  93.  by  the  widow  of  the  intestate,  on  behalf  of 
hersdf  and  two  children,  to  recover  compensation  for 
the  loss  sustained  by  them  in  consequence  of  his  death* 
Issue  was  joined  on  the  plea  of  not  guilty. 

On  the  trial,  before  CocKbum  C.  J.,  at  the  Sittings 

at  WatmifiMter  after  Hilary  Term,  it  appeared  that  the 

deceased  was  run  over  and  killed  by  an  omnibus,  which 

iras  being  driven  by  a  servant  of  the  defendant,  while 

crossing  the  Borough  Road  near  London  Bridge.    The 

deceased  was  a  hop  inspector  and  earned  from  4i.  to  52. 

per  week.  There  was  conflicting  evidence  on  the  questions 

irhich  the  Lord  Chief  Justice  left  to  the  jury,  vis. :  whether 

tbere  had  been  negligence  on  the  part  of  the  driver  of 

the  omnibus  causing  the  death  of  the  deceased ;  whether, 

if  so,  there  had  been  contributory  negligence  on  the  part 

of  the  deceased,  and  whether,  even  if  so,  the  driver  of 

the  omnibus  had  used  reasonable  care  to  avoid  the 

accident 

The  jury  gave  a  verdict  for  the  plaintiff,  damages  40«. ; 

YOh,  VII.  2  I  B.  ft  s. 
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1866.        apportioning  IL  for  the  plaintilBf  and  10<.  for  each  of 
SraiHoin'  ^^®  children. 
Baixb.  ^  Easter  Term^   Robinson  Serjt   obtained  a  role 

nisi  for  a  new  trial  on  the  ground  that  the  verdict  iras 
against  the  eridence  and  was  perverse,  inasmnch  aa  the 
jury  having  found  a  verdict  for  the  plaintiff  they  should 
have  given  much  larger  damages. 

Paichett  shewed  cause. — In  actions  for  tort  where 
the  jury  have  found  the  issue^  and  there  is  no  reason 
to  suppose  them  to  have  been  actuated  by  improper 
motives,  the  Court  will  not  disturb  their  verdict  on 
the  ground  that  they  have  given  merely  nominal 
damages;  Gibbs  v.  Tunaley  (a).  In  Howard  v.  Bar- 
nard  (b),  in  which  the  jury  gave  a  verdict  for  the 
plaintiff  damages  Is.,  Mauk  J.  said,  p.  654,  ''Another 
jury  would  in  all  probability  not  give  him  20/. ;  and 
that  would  bring  it  within  the  rule  upon  which  we 
always  act  in  these  cases, — not  to  grant  a  new  trial  aa 
for  a  verdict  against  evidence  (which  could  only  be  upon 
payment  of  costs,  and  therefore  not  worth  while),  where 
the  damages  are  of  so  small  amounf  The  defendant 
might  have  moved  to  set  aside  the  verdict  as  against 
the  evidence,  but  the  Court  would  not  have  granted  the 
application  except  on  payment  of  costs  by  him.  And  the 
Court  will  not  make  this  rule  absolute  if  they  see  that 
justice  is  practically  done  by  the  verdict.  The  jury 
may  have  thought  that  the  deceased  could  by  due  care 
have  avoided  the  accident. 

Robinson  Serjt  and  Dawdeswell^  in  support  of  the 
rule.— The  jury  in  giving  unsubstantial  damages  have 
(a)  1  C  B.  (HO.  (b)  11  C.  ^.653. 
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acquitted  the  defendant's  servant  of   negligence  and       1866. 

therefore  ought  to  have  found  for  the  defendant.     Con-  "springett" 

seqnently  the  verdict  is  inconsistent,  and  the  jury  have       balu. 

Med  to  discharge  their  duty  (a).    Probably  their  object 

in  finding  for  the  plaintiff  was  to  prevent  his  having 

to  pay  costs,  not  being    aware   that  the  Judge  had 

power  to  certify  so  as  to  entitle  him  to  receive  costs 

from  the  defendant.     Or  the  verdict  is  a  compromise 

between  those  jurymen  who  wished  to  find  a  substan-^ 

tial  verdict  for  the  plaintiff  and  those  who  wished  to  find 

a  verdict  for  the  defendant,  and  therefore  the  Court  will 

set  it  aside  (6).     [They  cited  2  Archb.  Pr.  by  Prentice, 

pp.  1541-2^  and  The  Common  Law  Procedure  Act,  1854, 

17  &  18  Fid.  c.  125.  s.  44.] 

CocKBURN  C.  J.  The  rule  must  be  made  absolute 
without  imposing  on  the  plaintiff  the  condition  of 
paying  the  costs  of  the  first  trial.  Where  the  jury  have 
actually  decided  the  issue  before  them,  the  Court  are  ex- 
ceedingly indisposed  to  interfere  with  the  verdict  on  the 
ground  that  the  damages  are  inadequate.  But  here  the 
jury  have  shrunk  from  their  duty  as  jurymen  in  deciding 
the  issue  submitted  to  them ;  so  that  we  are  entitled  to 
look  at  the  verdict  as  no  verdict  at  alL  It  is  as  if  they 
had  resorted  to  the  mode  of  settling  the  matter  by  tossing 
up  what  their  verdict  should  be.  We  cannot  suppose 
that  they  intended  to  find  the  issue  of  negligence  in 
&vour  of  the  plaintiff  when  they  have  awarded  damages 
wholly  incommensurate  with  the  injury  resulting  to  the 
widow  and  children  from  the  death  of  the  intestate. 

(a)  See  Sichards  v.  Sose,  9  Exch.  218.  222. 
{b)  See  BaU  v.  JV>y*«r,  13  M,  #  W,  600. 

2  I  2 
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1866.       ^G  think  such  a  verdict  cannot  stand,  and  that  there 
Spbikobtt""  ^^*  ^  *  ^^^  *^^  without  sa^g  ^anything  about 

V 


costs. 


Blackburn^  Mellor  and  Shee  JJ.  concurred. 

Rule  absolute  accordingly  (a), 
(a)  See  BradUtugk  t.  Edwards,  11  C,  B.  N.  8.  377,  sod  the  next  etw< 


[Wednssdmft 
Jun$  Idth.] 


Kelly  against  Sherlock. 


New^  trial,  ^   1.  In  sctions  of  tort^  where  the  jniy  hare  made  a  compromise,  u^ 

Action  of  instead  of  deciding  the  issoe  of  guilty  or  not  guilty,  hare  agreed  to  find 

fort'  for  the  plaintiff  without  substantial  damages,  or  hare  eraded  die  duty 

Inadequacy  of   of  applying  their  minds  to  the  consideration  of  the  amount  of  damages, 
damagu,  so  that  there  has  been  no  real  assessment  of  them,  the  Court  will  grant 

a  new  trial 

2.  In  an  action  for  a  series  of  lib«ls  in  a  newspaper,  the  defenditat 
pleaded  not  guilty,  and  gave  notice  under  stat.  6  &  7  vict.  <;.  96.  f.  1.  of  his 
intention  to  giro  in  eyidence  in  mitii^on  of  damages  an  apology  which 
he  had  offered  to  the  plaintiff  The  libels  were  of  a  gross  and  ofiensive 
character,  extending  oyer  a  long  period,  the  latter  reiterating  imputations 
which  had  been  satisfactorily  explained;  but  the  conduct  of  the  plaintiff 
afforded  matter  of  mitigation.  There  was  no  proof  (^  actual  pecuniary 
damage ;  but  the  apology  was  tardy  and  meagre.  The  jury  gave  a  yer- 
diet  for  the  plainti^  with  one  farthing  damages.  On  a  rule  for  a  new 
trial,  on  the  eround  that  the  damages  were  inadequate:  held,  per 
Blackburn  and  MeUor  J  J.,  Shee  J.  dissentiente,  that  it  was  a  <|ue8tiOD 
for  the  jury  what  compensation  in  damages  the  plaintiff  was  entitled  to, 
and  the  case  not  being  within  any  exception  to  the  general  rule  the 
Court  would  not  interfere. 

n^HIS  was  an  action  for  a  series  of  libels  brought  by 
the  plaintiff,  who  was  incumbent  of  St  George^s 
Churchy  Liverpool^  against  the  defendant,  the  editor  and 
proprietor  of  a  weekly  newspaper  called  the  Liverpool 
MaiL    The  declaration  contained  ten  counts. 

The  defendant  pleaded  not  guilty;  and,  in  pursuance 
of  stat.  6  &  7  Vict,  c.  96.  $.  1.,  gave  notice  of  his  inten- 
tion to  give  in  evidence  in  mitigation  of  damages  an 
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apology  offered  by  him  to  the  plaintiff  before  action        1866. 
brought  KsLLT 

On  the  trial,  before  Bramwett  B,,  at  the  Manchester  ganLocK. 
Summer  Assizes  in  1865,  it  appeared  that  the  libels 
were  published  in  the  defendant's  newspaper  between 
the  21st  November^  1863,  and  the  13th  August,  1864, 
inclusive.  The  facts  of  the  case  sufSciently  appear  from 
the  judgments. 

The  plaintiff  conducted  his  case  in  person. 

The  jury,  a  special  one,  having  retired  returned  into 
Court  after  the  lapse  of  an  hour  and  a  half,  and  said 
that  they  could  not  agree.  One  of  them  asked  what 
amount  of  damages  would  carry  costs ;  the  Judge  said 
that  this  was  a  question  which  ought  not  to  be  answered 
by  him,  and  he  declined  to  tell  them.  Having  again 
retired  they  returned  soon  afterwards,  and  gave  a  ver* 
diet  for  the  plaintiff,  damages  one  farthing. 

In  the  following  Term  the  plaintiff  in  person  moved 
for  a  new  trial,  on  the  ground  of  misdirection,  and  that 
the  damages  were  inadequate. 

The  Court  refused  the  rule  on  the  former,  but  granted 
it  on  the  latter  ground. 

The  rule  was  argued  in  Easter  Term,  May  8rd  and 
4th,  before  Blackbukn,  Mellor  and  Shee  JJ.,  when 

T,  Janes  shewed  cause,  and 

The  plaintiff  in  person  ai^ed  in  support  of  the  rule, 

Cfur.  adv.  vulU 
The  Judges  differing  in  opinion  proceeded  to  give 
separate  judgments. 

Shee  J.  The  plaintiff,  who  is  a  clergyman  of  the 
established  church  and  incumbent  of  St.  George? s  Church 
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1866.  at  Liverpool,  brought  his  action  to  recover  damages  for 
Ejt\j,Y  *  series  of  libels  published  in  the  defendant's  newspaper^ 
Sbulock.  ^^  Liverpool  Mail,  between  the  dates  of  the  2l8t 
November,  1863,  and  the  13th  Auguity  1864,  inclu- 
sively. 

The  defendant  pleaded  not  guilty,  and  gave  notice 
under  Lord  CampbelPs  Act,  6  ft  7  Vict  c,  96. «.  1.,  of  his 
intention  to  give  in  evidence  in  mitigation  of  damages 
an  apology  which  he  had  offered  to  the  plainti£ 

The  cause,  which  resulted  in  a  verdict  for  the  plaintiff, 
damages  a  farthing,  was  tried  before  Bramwett  B.  and  a 
special  jury  at  the  Manchester  Summer  Assizes  of  the 
last  year;  and  we  have  had  the  advantage  of  being 
furnished  with  a  verbatim  report  of  the  trial  and  with 
two  appendices  containing  the  articles  in  full  of  which 
parts  are  set  out  in  the  declaration,  and  with  a  correspon- 
dence between  the  attorneys  of  the  parties,  to.  all  of 
which  reference  was  made  by  the  plaintiff  and  by  the 
learned  counsel  for  the  defendant  in  their  discussion 
before  us  of  the  rule. 

I  agree  with  my  learned  brothers  that,  regard  being 
had  to  the  number  and  character  of  the  libels  of  which 
the  plaintiff  complains  and  to  the  lateness  and  meagre- 
pess  of  the  defendant's  apology  for  them,  a  verdict  for 
substaptial  damages  would  have  been  much  more 
satisfactory  and  more  in  accordance  with  the  truth 
and  justice  of  the  case  than  the  verdict  which  has  been 
given,  and  which,  on  the  judgment  of  my  learned 
brothers,  overruling  my  opinion,  must  stand* 

If  a  peremptory  rule  of  practice  prevents  us  from 
granting  a  new  trial  because  the  damages  are  too  low 
^'  unless  there  has  been  some  mistake  in  a  point  of  law 
on  the  part  of  the  Judge  who  presided,  or  in  the  calcula- 
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tion  of  figures  by  the  jury,"— see  Rendall  v.  Hayward  (a),        1866. 
per  Tindal  C.  J., — ^the  application  for  a  new  trial  in  this        KiIllt 
case,  which  was  acceded  to  by  the  full  Court  on  neither    gH,^[j,ooK, 
of  those  grounds,  ought  not  to  have  been  entertained, 
and  we   ought  not  to  have  put  the  plaintiff  to  the 
trouble  and  exertion  of  endeavouring,  as  he  did  with 
great  ability   and    perfect    propriety,  to  support    his 
rule. 

The  cases  which  will  be  referred  to  by  my  learned 
brothers  on  the  point  of  practice  do  certainly  shew  that 
the  Courts  are  reluctant  to  grant  new  trials  in  actions 
of  tort  solely  because  the  damages  are  too  low ;  but  they 
are  not  such  as  in  my  judgment  should  govern  our 
discretion  in  a  case  like  the  present,  and  are  not  the 
only  cases  on  the  point.  One  of  those  cases,  Gibbs  v. 
Tunahy  (ft),  was  an  action  against  a  surgeon  for  negli- 
gence, whereby  the  plaintiff  lost  his  leg,  in  which  the 
jury,  having  been  properly  told  by  the  Judge  that  if 
they  thought  the  defendant  guilty  of  any  negligence  the 
plamtiff  would  be  entitled  to  nominal  damages,  but  to 
serious  damages  if  they  thought  the  loss  of  the  plaintiff's 
limb  was  attributable  to  the  defendant's  carelessness 
and  want  of  skill,  adopted  the  former  alternative,  with 
which  course  the  learned  Judge  certified  that  he  was 
satisfied,  and  the  Court  refused  a  new  trial  In  the  other, 
RendaU  v.  Hayward  (a),  a  case  of  verbal  slander,  the 
damages  were  not  of  an  amount  so  low  as  to  indicate  a 
desire  to  disparage  the  plaintiff,  which  this  verdict  for 
a  fiirthing  undoubtedly  does,  and  would  probably  have 
been  thought  abundant  had  they  been  paid  down  before 
action  brought,  that  is,  had  it  not  been  for  the  law  of 
costs. 

(a)  6  JUing.  JV.  C.  424.  (b)  1  C.  B.  640,  641. 
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1866.  On  the  other  hand,  in  the  case  of  Armyiage  ▼.  Haley  [a\ 

KietLT  *tis  Court,  Lord  Denman  at  the  time  presiding,  and 
Bbkslock.  PotUsorij  Williams  and  Coleridge  J  J.  being  members  of 
it,  which  was  an  action  to  recover  damages  for  an  injuiy 
which  the  plaintiff  had  sustained  through  the  negligent 
driving  of  the  defendant's  servant,  although  it  was 
pressed  upon  them,  in  language  which  the  Court  had 
recently  used,  that  it  would  not  take  upon  itself  to 
**  unravel  the  grounds  and  motives  which  may  have  led 
to  the  determination  of  a  question  once  settled  by  the 
jurisdiction  to  which  the  law  has  referred  it,''  held  that 
a  farthing  damages  were  no  damages  at  all,  and  granted 
a  new  trial. 

If  in  a  case  of  personal  injury  the  supposed  rule  of 
practice  was  deemed  too  weak  to  countervail  the  plain 
justice  of  the  case,  it  ought  not  surely  to  be  deemed 
inflexible  where  we  think  that  an  injury  has  been  done 
to  personal  feelings,  to  honour  and  character,  such  as 
entitled  the  plaintiff  to  substantial  damages. 

We  have  ourselves  during  this  Term  (ft),  though 
there  had  been  no  mistake  of  the  Judge  in  point  of  law 
and  no  miscalculation  of  figures  by  the  jury,  set  aside 
a  verdict  and  granted  a  new  trial  on  account  of  the  in- 
f^lequacy  of  the  daniages  ;  because  we — my  Lord  Chief 
Justice,  my  two  learned  brothers  and  myself— were  of 
opinion  that  there  had  been  no  real  assessment  of  damages, 
and  that  the  machinery  of  justice  had  failed* 

I  think  it  right  to  say  that  much  of  what  fell  from 
the  learned  Judge  in  the  course  of  the  trial,  and  which 
has  been  made  the  subject  of  complaint  to  us,  appears  to 
me  to  have  been  entii*ely  misunderstood  by  the  plaintiff; 
but  I  also  think  that  instead  of  giving  the  jury  so  many 
(a)  4  q,  B,  917.  {h)  See  the  preceding  ewe. 
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reasons  for  asaessing  the  damages  at  a  low  amount,  and        1866. 
instead  of  the  nice  disquisition,  in  answer  to  their  ques-       kwxt 
tion  what  amount  would  cany  the  costs,  about  the  law     gaMELoox. 
of  costs  and  the  mischief  of  giving  a  shilling  more  than 
the  exact  amount  of  damage  proved  to  have  been  sus- 
tained in  order  to  give  the  plaintiff  costs,  there  being  no 
proof  of  pecuniary  damage,  the  learned  Judge  would 
hare  done  better  to  have  advised  them  that  regard 
being  had   to   the   character,  the  fiedseness,  the  long 
continuance  of  the  libels,  and  the  inadequacy  of  the 
defioidant's  apology  in  respect  of  time  and  substance 
with  reference  to  the  requirements  of  the  statute  under 
which  alone  it  was  admissible,  the  case  was  not  one  for 
nominal  damages. 

Upon  the  whole  the  result  of  the  plaintiff's  appeal  to 
the  kw  of  his  country,  adding  as  it  does  insult  to  injury 
and  giving  a  victory  over  him  to  his  reviler,  is  in  my 
opinion  much  to  be  regretted,  and  one  which,  with  the 
utmost  respect  for  the  judgment  of  my  learned  brothers, 
we  might  well  interfere  to  prevent 

Mellob  J.  In  this  case  a  rule  had  been  obtained 
hy  the  plaintiff  for  a  new  trial,  on  the  ground  that  the 
damages  assessed  by  the  jury  .were  inadequate  to  com- 
pensate him  for  the  various  libels  of  which  he  com- 
plained. I  should,  certainly  have  been  better  satisfied 
with  the  result  of  the  trial  if  the  jury  had  assessed  the 
damages  on  a  higher  scale,  as  I  think  that  the  per- 
sistence of  the  defendant  in  the  reiteration  of  defamatory 
statements  concerning  the  plaintiff,  either  wholly  untrue 
or  grossly  exaggerated,  was  not  sufiSdently  met  either 
by  his  tardy  and  meagre  apolc^  or  palliated  by  any 
actual  provocation  which  he  iudiyidually  had  received* 
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1866.  At  the  same  time  I  cannot  perceive  that  there  was  in 
KxLLT  the  course  of  the  trial  any  misdirection  in  point  of  law 
Shs&look.  ^7  ^^^  Judge,  or  any  mistake  as  to  their  duty  on  the 
part  of  the  jury,  or  any  unfair  practice  on  the  part  of 
the  defendant,  which  can  bring  this  case  within  the 
exception  to  the  general  rule  laid  down  and  acted  upon 
by  the  Courts  with  regard  to  their  interference  with 
the  assessment  of  damages  by  a  jury.  In  Rendcil  v. 
Haytoard  (a)<  Tindal  C.  J.,  in  refusing  the  rule  for  a 
new  trial,  is  reported  to  have  said,  **  I  think  a  more 
complete  measure  of  justice  would  have  been  attained 
if  the  jury  had  given  higher  damages,  but  the  Court 
never  grants  a  new  trial  because  the  damages  are  low, 
unless  there  has  been  some  mistake  in  a  point  of  law 
on  the  part  of  the  Judge  who  presided,  or  in  the 
calculation  of  figures  by  the  jury;''  and  in  GHht  v. 
Tunaley  {b)  the  same  learned  Judge  observed,  ''  It  is 
not  usual  with  the  Courts  to  grant  a  new  trial  on  the 
ground  that  the  damages  are  smaller  than  the  Court 
may  think  reasonable." 

If,  indeed,  we  could  see  that  the  jury  had  evaded  the 
duty  of  applying  their  minds  to  the  consideration  of 
the  amount  of  damages,  we  might  and  ought  to  treat 
it  as* no  verdict  at  all,  as  we  have  done  in  other  cases; 
but  I  am  unable  to  perceive  any  such  evasion  of  dntj 
in  the  present  case. 

In  actions  of  libel  and  slander,  and  in  other  actions 
of  tort  not  resulting  in  special  damage  which  can  be 
matter  of  computation,  I  think  liiat  we  should  be  very 
chary  in  interfering  with  the  province  of  the  jury,  and 
that  the  least  which  can  be  required  of  a  plaintiff  who 
complains  of  the  inadequacy  of  the  damages  assessed 

(a)  5  Bitig.  N.  C.  424.  (A)  1  C.  J9.  640,  641. 
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by  the  jury  is,  that  he  should  be  able  to  shew  that  he        1866. 
has  not  afforded  by  his  conduct  any  legitimate  ground       kxllt 
npon  which  they  could  fiurly  and  reasonably  fiave  acted     shiblook. 
m  estimating  at  a  nominal  sum  the  damages  to  which 
he  may  be  entitled. 

Now  in  the  present  case  it  cannot  be  disputed  that 
the  plaintiff  did^  by  preaching  a  sermon  on  the  8th 
November,  1863^   on    the   appointment    of   a  Roman 
Catholic  Chaplain  to  the  Borough  Prison  of  Liverpool, 
and  another  sermon  on  the  following  Sunday  on  the 
occasion  of  the  election  of  a  Jew  as  mayor  by  the 
Corporation  of  Liverpool,  and  by  publishing  both  ser- 
mons in  the  newspapers,  challenge  the  criticism  of  the 
press  and  the  public.    Upon  those  sermons  appearing 
in  print  the  defendant^  as  editor  of  the  Liverpool  Mail, 
published  on  the  21st  November  an  article  in  his  news- 
paper,  which  comprised  the  libel  complained  of  in  the 
first  coimt  of  the  declaration,  and  which  undoubtedly 
so  &r  exceeded  the  bounds  of  legitimate  criticism  as 
to  come  within  the  legal  definition  of  a  libel.    This 
article  was  followed  by  other  articles  not  complained 
of  in  the  declaration,  but  which  led  to  a  letter  from 
the  plaintiff    published  in   the  Liverpool   Courier  of 
February  5th,  1864,  in  which,  in  assigning  reasons  for 
not  sending  that  letter  for  insertion  in  the  Liverpool 
Mail,   of  which    the   defendant  was    the   editor,   he 
described  that  paper  as  "  the  dr^  of  proTincial  journal- 
ism, of  which  the  town  of  Liverpool,  and  especially  any 
class  of  religionists  in  it,  ought  to  be  ashamed.''    Other 
matters  subsequently  arose,  all  of  which  were  the  subject 
of  comment  and  criticism  in  the  defendant's  newspaper, 
and  other  allegations  of  an  offbnsive  character  were  made 
with  reference  to  the  use  of  the  church  and  the  vestry 


488  [trinity  term,] 

1866.        by  the  plaintiff,  which  certainly  appear  to  have  been 
Kkllt""    thoroughly  explained,  and  to  have  been  of  a  character 
Shkiilock     entirely  different  Ifrom  that  represented  by  the  defendant 
Unfortunately  some  other  disputes  occurred  between 
the  plaintiff  and  the  organist  of  his  church,  which  gave 
rise  to  proceedings  against  the  plaintiff  before  the  magis- 
trates for  assault,   and  the  plaintiff  himself  took  the 
opportunity  of  making  in  his  church  as  well  as  at  a 
meeting  observations  of  an  offensive  character  regarding 
those  proceedings  which  he  caused  to  be  published  in  the 
newspapers,  and  which  the  defendant  alleged  that  he 
understood  to  impute  to  him  a  charge  of  "  inspiring  the 
complainant''  in  the  proceedings  against  the  plaintiff  for 
the  assault  ^'  to  swear  to  the  thing  that  is  not,''  and  also 
charging  that  *'  iniquity  had  been  worked  against  him 
by  perjury  and  donspiracy."    These  latter  remarks,  the 
defendant  alleged,  gave  rise  to  the  article  complained  of  in 
the  ninth  count  of  the  declaration ;  and  tdtimately,  after  a 
correspondence  with  the  plaintiff^s  attorney  in  which  an 
apology  was  offered  but  not  in  terms  satisfactory  to  the 
plaintiff,  this  action,  amongst  others,  was  commenced. 
It  is  impossible  to  deny  that  these  various  matters,  being 
in  evidence  before  the  jury,  might  reasonably  affect  the 
measure  of  damages. 

It  is  not  enough  to  justify  us  in  setting  aside  the  ver- 
dict that  we  believe  the  jury  did  not  form  the  same 
estimate  which  we  might  have  done  of  the  fact  that  the 
libels  extended  over  a  long  period  of  time,  and  reiterated 
imputations  which  had  been  satisfactorily  explained.  It 
may  suffice  to  say  that  as  to  the  amount  of  damages  it 
was  the  province  of  the  jury  to  weigh  both  the  matters 
of  aggravation  and  mitigation,  and  to  determine  the 
result. 
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i  am  therefore  of  opinion  that  we  cannot,  without  1866. 
departing  fix)m  a  well  established  practice^  grant  a  new  Kellt 
trial  in  the  present  case.  Sbiiilock. 

Blackbuen  J.  t  have  come  to  the  same  conclusion 
as  my  brother  MeUor.  I  do  not  think  that  there 
is  any  inexorable  rule  of  practice  by  which  we. are 
precluded  from  ever  granting  a  new  trial  on  account 
of  the  smallness  of  damages.  In  several  cases  alluded 
to  by  my  brother  Shee^  where  the  smallness  of  the 
damages  shewed  that  the  ^ury  had  made  a  compromise, 
and  instead  of  deciding  the  issue  submitted  to  them  of 
goilty  or  not  guilty  had  agreed  to  find  for  the  plaintiff 
^thout  damages,  the  Courts  granted  a  new  trial ;  but 
there  the  case  is  much  the  same  as  if  the  jury  had  held 
ont  and  had  been  discharged  without  a  verdict  In 
the  present  case  there  could  be  no  doubt  that  the 
publications  were  libels^  and  libels  of  a  gross  and 
offensive  character ;  and  if  the  question  had  been  one 
of  pomshing  the  defendant,  no  one  could  have  doubted 
that  the  verdict  ought  to  have  been  heavy.  The  ques- 
tion, however,  was  not  what  fine  ought  to  be  imposed 
on  the  defendant,  but  what  compensation  ought  the 
phiintiff  to  have  for  his  injured  feelings ;  for  it  is  to 
be  observed  that  there  was  no  actual  pecuniary  damage, 
and  that  no  one  who  in  these  unhappy  controversies 
was  not  already  prejudiced  against  the  plaintiff  would 
think  worse  of  him  in  consequence  of  the  vulgar  abuse 
of  the  defendant. 

Now  there  can  be  no  set-off  of  one  libel  or  misconduct 
against  another,  but  in  estimating  the  compensation  for 
the  plaintiff's  injured  feelings  the  jury  might  fairly 
consider  his  own  conduct  and   the  degree  of  respect 
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which  he  had  shewn  for  the  feelings  of  others;  and 
finding  on  the  evidence  that  he  published  in  the  local 
press  sermons  reflecting  on  the  local  authorities; 
that  he  published  a  statement  (which  I  own  I  think 
borne  out  by  the  articles)  that  the  defendant's  paper 
was  so  conducted  as  to  justify  the  epithet  of  ''the 
dregs  of  provincial  journalism^"  and,  above  all,  that  he 
delivered  from  the  pulpit  and  published  in  the  pro- 
vincial papers  a  statement  to  the  effect  that  some  of  his 
opponents,  no  matter  in  my  opinion  whether  including 
the  defendant  or  not,  had  been  guilty  of  subornation 
of  perjury,  and  would,  as  he  charitably  hoped,  repent 
on  their  death  beds  and  confess  their  guilt,  I  cannot 
say  that  I  think  the  jury  were  bound  to  give  him 
substantial  damages,  though  I  heartily  wish  that  their 
verdict  had  not  been  such  as  to  give  an  appearance  of 
triumph  to  the  defendant. 

The  rule  must,  in  conformity  with  the  opinion  of  the 
majority  of  the  Court,  be  discharged. 

Rule  discharged. 
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Mayltii 
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IN  THE  EXCHEQUER  CHAMBER. 


WiNSOB  against  The  Queen  (in  error). 


case  of  felony,  capital  or  otherwise,  the  Judge  has  a  dis- 
power  in  case  of  evident  necessity  to  disdiaige  the  jury 


1.  In  a  I 
eretionary  ^  ^  .. 
without  giTine  a  verdict;  and  such  discharge  is  no  bar  to  a  fresh  tzi^ 
of  the  accused  on  the  same  indictment 

2.  The  discretion  of  the  Judge  in  exercising  that  power  cannot  be 
renewed  by  any  legal  tribunal. 

3.  Two  female  prisoners  being  jointly  indicted  at  the  Assises  for  felonyt 


XXIX.  VICTORIA. 

^0  jmy,  not  agreeing,  were  discharged  by  the  Judge  from  giving  a  rerdict. 
At  a  subsequent  Assizes  one  was  again  put  on  her  trial,  and  the  other 
admitted  to  give  eyidence,  vrithout  having  withdrawn  her  plea  of  not 
gnilty,  and  a  nolle  prosequi  not  having  been  entered :  held,  that  she  was 
competent. 

4.  Writ  of  eiror  npon  a  judgment  on  an  indictment  at  the  Summer 
Assizes  for  the  connty  of  D.  alleged  that,  at  the  Spring  Assizes  for  the 
same  oonnty,  the  plaintiff  in  error  and  M,  A,  H,  were  tried  for  murder  ; 
that  after  the  case  on  the  part  of  the  Crown  and  of  ^e  prisoners  had 
beoi  concluded,  and  the  Judge  had  charged  the  jury,  the  jury  having 
been  then  kept  toeether  for  thirty-two  hours  during  the  trial,  retired 
to  consult  upon  their  verdict,  and  after  five  hours,  that  is  to  say  at 
five  minutes  before  midnight  on  Saturday,  and  before  the  Lord's  day, 
th^  retimed  to  the  bar,  and  bein^  asked  by  the  Court  whether  they 
had  agreed  upon  their  verdict  said  ^at  they  had  not,  and  that  they 
ooold  not  agree  upon  any  verdict;  and  therefore,  because  it  appeared  to 
the  Court  that  the  jurors  had  not  aereed  and  were  unable  to  agree  upon 
any  mdict,  and  because  all  the  otaer  business  of  the  session  of  gaol 
deuTeiy  was  finished,  and  because  the  Lord's  day  was  immediately  at 
band,  and  because  the  justices  were  required  to  proceed  to  the  county 
of  C.  on  Mcmday  next  ensuing,  and  because  it  appeared  to  the  justices 
that  for  the  reasons  aforesaid  it  was  necessaiy  to  dischai^e  the  jury, 
they  did  on  the  ground  of  such  necessity  dischaif;e  them.  Held,  no 
eiror. 
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'pIlBOB  on  the  judgment  of  the  Queen's  Bench  in 
this  case,  reported  vol.  6,  p.  143. 

On  Tu€9dayj  April  24th,  the  plaintiff  in  error  was 
brought  into  this  Court,  before  Eels  C.  J.,  Smith  J., 
Maktin,  Channell  and  Pigott  BB.,  by  writ  of  habeas 
corpus;  and  by  her  counsel  Henry  C.  Folhard  prayed 
oyer  of  the  writ  of  error  and  return  thereto;  and  the 
same  were  read.  The  subsequent  steps  were  taken 
according  to  the  practice  settled  in  JUansell  v.  The 
Queen,  in  error  (8  E.  8f  B.  85-87);  and  the  Court 
having  fixed  Friday,  the  4th  May,  for  the  argument, 
the  prisoner  was  removed  to  the  gaol  of  Newgate. 

The  argument  took  place  on  the  4th  and  6th  May: 
before  Erle  C.  J.,  Pollock  C.  B.,  Bylbs  and  Smith  JJ., 
Mabtin  and  Bramwell  BB. 


Folhard  {CoUins  with  him),  for  the  plaintiff  in  error. 

— First.  A  Judge  has  no  power  to  discharge  a  jury  trying 

*a  capital  felony  because  they  are  unable  to  agree  on  a 
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1866.       verdict ;  and  if  he  has,  here  was  no  just  reason  for  its 
WurioR      exercise. 
The  QusBH        Secondly.  When  the  jury  trying  a  prisoner  have  been 
improperly  dischai^ed,  he  can  never  be  tried  again. 

He  repeated  the  ailments  used  by  him  in  the  Conrt 
below :  citings  on  the  first  pointy  Co.  Liit.  227  b.^  8  IntL 
110, 2  Hale  R  C.  258, 204  with  Emfyn's  nate{a%  297, 306, 
2  Hawk.  P.  C,  by  Curwood,  619,  41  Au.  11,  2  RoL  Jb. 
712,  L  86,  8  Black.  Comm.  378,  Bac.  Abr.  Juries  (G.), 
21  Ass.  21.,  2  Vin.  Abr.  124,  Adjournment  (I.)>  pL  1> 
8  Vin.  Abr.  192,  Assise  (R.),  pi.  12,  2  InU.  26,  Bro.  Abr. 
Adioumement,  pi.  4,  Fkta,  lib.  1.  c  84.  s.  86,  lib.  2,  c.  52, 
s.  87,  Britton,  by  Kelham,  41-43, 44,  by  Nichols,  81, 82^, 
Magna  Charta,  9  H.  8.  c.  12.,  8  G.  4.  c.  10.,  18  &  14 
VicL  c.  25.,  DocL  and  Stud.  Dial  2,  c.  52,  i^mcA  Zaio  415, 
book  4^  a  86,  J«iiiL  Cent  4,  Ciutf  84,  JIfaifox  fTut  Exdi. 
551,  ed.  1711,  vol.  2,  p.  5,  2nd  ed..  Com.  Dig.  Temps 
(B.  8),  Trials  per  pais,  247,  249,  250,  8th  ed.,  by  Dun- 
combe,  2  Reeves  Hist.  Engl  Law,  269-270,  1  ClutL  Or. 
Law,  680,  682,  684,  654,  21  Vin.  Abr.  888,  Trial  (X. 
e  4),  pL  4^  Pettingal  Enquiry  into  the  Use  and  Practice 
of  Juries  among  the    Greeks  and  Romans,   166,  167, 
Marour  of  Just,  ch.  5,  sect.  1,  p.  289,  Spelman  Vita 
JElfredi  Magni,  lib.  2,  p.  88,  referring  to  Cadwine's 
Case,    Hale    Hist    Com.    Law,   by    Runnxngton,   848, 
Mounson  and   Wesfs  Case  (a).  Rex  v.  Ledgingham  (J), 
Anon,  (c),  Reg.  v.  Perkins  (d),  Rex  v.  Wilkes  (e),  Rexr. 
Stevenson  (/),  Rex  v.    fVoolf  (g),   8  Bum  Just  971, 

(a)  1  Lem.  132.  (Jb)  1  r«i<.  97. 

(<?)  1  8(dk.  201 ;  8.  a  Wright  t.  Oitmp,  7  Mod.  1. 

(<2)  Cited  in  Chedwiek  ▼.  iTt^Aec,  CMA.  464. 

($)  4  i9«rr.  2527.  2539,  per  Lord  Man^fiM. 

(f)  2  Uack  a  a  646.  (ff)  1  ai/.  i?«7>.  4OM20. 
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29th  eA,  Rex  v.  Jeffi  (a),  Bex  v.  Mawbey  (4),  Lard  Dela-        1866. 

mere^i  Case (c),  Hardy's  Case  (</),  Home  Tooke^s  Claseie)^       wnrsoiT" 

SkieUfs  Case  (/),  Harrison  v.  Harrison  (^),  Morris  v.    rp|^^  Qubeii. 

Dovfef  (A)^  PoweU  v.  Sannett,  in  error  (t),  -Bcr  v.  /bir- 

&r  (;),  iZesr  v.  /Fb^k  (%),  Conway  and  Lynch  v.  TAtf  Queen, 

m  error  {l)y  Rex  v.  Newton  (m),  iBar  y.  Edwards  (n),  White^ 

bread  and  FenwidCs  Case  {o\  Morris  v.  Davits  (p),  Davi- 

sosfs  Case  (g),  Reg.  y.  Charlesworth  (r),  Shea  y.  ?%«  Qti«eii^ 

m  error  (i),  jBea:  v.  Kell  {t\  Reg.  y.  l/^ary  and  Coohe  (u), 

iZe7.  y.  Lecken  (o),  A^.  y.  /am^A^  and  M  Oarry  (to).    And 

on  the  second   point,   Rookwood^s  Case(x\  Spang  y. 

^^(y)i  KinlaeWs  Case  (r),  Conway  and  Lynch  y.  TAe 

Qittra,  m  tfrror  {aa\  Rex  y.  ^A«en  (U),  TinUer  y.  jRoti?- 

iauf  (cc),  Campbell  y.  7%«  Queen,  in  error  {dd),  Reg.  y. 

£iM(€e). 

It  is  also  matter  apparent  on  the  face  of  the  record 
that  the  testimony  of  Mary  Ann  Harris  was  improperly 
reoeiyed.    In  many  cases  matter  of  eyidenoe  cannot  be 

(a)  2  i»r.  964.  (b)  6  T,  B.  619. 

(c)  11  How.  8t,  Tr.  561.  {d)  24  How.  8t,  Tr.  414.  41& 

(c)  25  ^010.  A.  TV.  129—130.  (f)  28  i3<w.  A.  2V.  647. 

is)  9  JVtc«  89.  (A)  d  Cur.  #  £.  90,  note  (a). 

(t)  di^tfi^.  381;  ftir.  in  H.L.,  1  Bl^hN.  A  545;  1  2>(w  ^.  A56. 
0')4A#X273.  W  lMoo.aa8&. 

(0  7  /r.  Xow  Sep.  149.  (m)  3  Cor.  <f  £.  85.  90. 

(ii)i?.#2?.224;/8Le.3Ca»ip.207.    (•)  7  i2iw.  ift.  TV.  79.  120. 
Cp)3Car.  #P.  427.  (j)  2  F.  f  F.  250. 

(r)  1  B.  #  5.  460.  529,  per  Blaekbum  J. 
(«)  12  Ir.  Law  Bep.  153. 
(0  ICr.^Dix  Ir.  Circuit  Ca§.  151. 
(»)  3  M  212. 
(«)  3  Id.  174. 
(v)3JU.393. 

(x)  13  mno.  8t.  TV.  139.  173.  (y)  2  IF.  J?/.  802. 

(*)  Fotter  a  L.  16.  (on)  7  /r.  £««;  Bep,  149. 

(M)  2  a  #  P.  634.  (00)  ^A.fE.  868.  869. 

(<M)  11  Q.  J9.  799.  814.  83a 
(ef)  2I>m.C.0. 94. 124.  128.  198.  2ia  222. 
VOL.  vii.  2  K  u.  &  s. 
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assigned  for  error,  but  the  reason  of  that  is  that  the 
proper  remedy  is  by  bill  of  exceptions  or  motion  for  a 
new  trial,  the  former  of  which  will  not  lie  in  criminal 
cases ;  2  Hawk  P.  C.  by  Curwood,  618-619 ;  neither  can 
such  an  eiception  as  this  be  made  a  ground  either  of  a 
new  trial  or  of  plea  or  of  demurrer.  IMaritn  B.  It  does 
not  appear  on  the  record  here  that  Mary  Ann  Harris 
was  admitted  as  a  witness.  The  Solicitor  General,  Sir 
B.  P.  Collier. — It  is  not  so  stated,  and  the  Crown  will 
therefore  contend  that  this  point  does  not  arise.  Martin 
B.  This  matter  was  referred  by  the  Crown  to  the  fifteen 
Judges,  who  gave  their  opinion  upon  it  (a).  Erk  C.  J. 
I  am  authorized  by  my  brothers  to  say,  and  I  agree  with 
them,  that  the  point  whether  Mary  Ann  Harris  was  a 
competent  witness  or  not  does  not  appear  on  this  record.] 


Folkard  then  moved  for  a  certiorari  to  amend  the 
record  in  this  respect,  offering  to  shew  by  affidavit  that 
in  fact  Mary  Ann  Harris  was  examined  as  a  witness  on 
the  part  of  the  prosecution. — In  9  Vin,  Abr.  Error  (M.  a), 
p.  554,  it  is  said,  ^' After  in  nuUo  est  erratum  pleaded, 
the    Court    to   inform    their  consciences    may  award 

(a)  The  reporters  hare  been  favoured  by  the  Home  Office  with  a  eopy 

of  this  document. 

"  Retina  v.  Wim&r. 

"We  think  that  the  eTidence  of  the  witness  Harris  was  legally 
admissible,  although  she  was  jointly  indicted  with  the  couTict,  and  had 
not  been  preriously  conTicted  or  acquitted. 

"  We  do  not  think  it  expedient  that  any  general  rule  should  be  laid 
down  as  to  the  course  which  ought  to  be  pursued  in  such  cases. 

*'  In  some,  it  may  be  better  that  the  accomplice  who  is  to  be  brought 
forward  as  a  witness  should  be  acquitted,  or  a  nolle  prosequi  entered ; 
in  others  not. 

"  With  reference  to  this  particular  case,  we,  in  common  with  the  learned 
Judge  who  tried  the  case,  and  by  whom  all  the  circumstances  hare  been 
brought  before  us,  are  of  opinion  that  no  injustice  or  irregularity  ocenrred 
of  which  the  conyict  can  properly  complain." 

(Signed  by  the  fifteen  Judges.) 
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a  ceitiorari  to  amend  the  record.**    He  adds  in  a  note,        1866. 

"  Though  they  cannot  have  it  Ex  rigore  juris,  because       wmsoa 

they  have  had  certiorari  at  the  suit  of  the  party,  but    j^^  q^ekk. 

tiiey  may  have  certiorari  ad  informandam  conscientiam 

ei  gratis  curiae ;  and  Ley  C.  J.  would  have  amended  the 

record,  and  then  it  was  said,  that  in  the  Exchequer 

Chamber  they  might  move  for  a  new  certiorari,  and 

there  they  ivould  certify  it  according  to  the  amendment ; 

And  one  Molineux^^  case  was  cited,  where,  upon  error 

in  C.  B.  the  record  was  amended  here  in  B*  R.  by  the 

record  itself  which  was  brought  hither,  and  by  a  clerk 

of  C.  B.  which  was  done  also  by  advice  of  the  Court  of 

C.  B.  concurring  with  them/'     [He  also  cited  9  Ftn. 

Abr.  474,  £rrar  (A-  2).]     IPolhck  C.  B.     We  cannot 

make  the  amendment  asked  for.] 

FoJkard  then  argued  that  Mary  Ann  Harris  was  not 
adduced  as  an  ordinary  witness  but  as  an  approver. — The 
old  system  of  approvement  is  fully  described  in  Bex  v. 
Rudd  (a),  and  although  the  portion  of  it  which  relates  to 
assigning  a  coroner  to  the  accused  no  longer  exists,  and 
the  rest  is  fallen  into  disuse,  the  right  to  resort  to  it  • 
remains.  If  so  it  ought  to  appear  on  the  record  that 
the  necessary  formalities  were  gone  through,  for  the 
default  of  the  Court  may  be  assigned  for  error;  Bac. 
Abr,  Errorj  (K.)  4.  Thus  it  should  appear  that  Mary 
Ann  Harris  withdrew  her  plea  of  not  guilty,  Brittany  by 
Kelham,  39,  161,  by  Nichols,  29,  120-1,  3  Inst.  129, 
Bae*  Abr.  Approver;  Com.  Dig.  Justices {Y 2.),  2 Hawk. 
P.  C.  by  Curwood^  282, 283,  and  that  thereupon  the  clerk 
of  assize  prayed  that  she  might  be  examined  on  the  part 
of  the  Queen..  [He  also  cited  10  Fin.  Abr.  30,  Error, 
(P.  c).]   2  Hale  P.  C.  228,  *'  If  A.  be  indicted  of  felony, 

(a)  1  Leach  C.  C.  115.  118-9;  8.  C.  Cowp.  331.  334-5. 
2  K  2 
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1866.  and  plead  not  guilty,  and  pat  himself  upon  the  country 
WiNBoa  and  the  jury  is  charged  with  him,  yet  before  the 
The  qvKMM.  evidence  fully  heard,  and  the  jury  gone  from  the  hu, 
he  may  be  admitted  to  be  an  approver,''  where  cases 
are  dted  from  the  Year  Books  (a).  In  8  Buss.  Or.  626, 
4th  ed.,  **  It  would  seem  to  be  a  reasonable  condusion, 
from  these  premises,  that  where  several  prisoners  are  on 
their  trial,  one  of  them  would  be  a  competent  witness 
for  the  others  at  common  law.  ,  There  is,  however,  no 
decision  to  that  effect ;  and  although  Lord  HaU  seems 
to  have  thought  it  possible  that  indicting  an  aooomplioe 
jointly  with  his  companion  might  not  wholly  take  away 
his  testimony,  (1  Hah  P.  C.  805,)  yet  there  is  not  only 
the  uniform  practice  of  never  calling  a  prisoner  jointly 
indicted  with  another  as  a  witness,  but  also  weighty 
authorities  the  other  way/'  When  two  prisoners  are 
jointly  indicted,  before  either  can  be  received  as  a  wit- 
ness against  his  companion  he  must  be  either  conricted 
or  acquitted ;  Bex  v.  Bowland  (i).  Child  v.  Chamber- 
lain (c).  Beg.  V.  Jackson  and  Cracknell  {d),  Beg.  y.  ffDan^ 
nell  («),  Beg.  v.  Lyons  (/).  Here  Mary  Ann  Harris  is  still 
party  to  the  record,  for  her  plea  of  not  guilty  remains 
and  no  nolle  prosequi  has  been  entered,  and  one  jury  had 
already  deliberated  on  her  guilt.  It  is  illegal  and  uncon- 
stitutional to  admit  a  person  to  be  a  witness  under  such 
circumstances.    The  doing  so  is  error  as  much  as  trying 

(a)  The  passage  however  proceeds  thus.  <*  But  if  the  whole  eTidanee 
be  heard,  then  shall  he  not  be  admitted  to  be  an  appiovar.  21  Ed,  3. 18  a. 
Coron,  449.  2H.1.Z.  So  that  it  seems  much  in  the  discretion  of  the 
Court  to  admit  him  to  be  an  approver  at  any  time  before  verdict  gives, 
though  after  not  guilty  pleaded.  12  E.  4. 10  b.  in  B.  R.,  and  11  H.  7. 
6  6.,  per  omnes  justic',  which  is  of  greater  weight  than  the  other  books." 
The  last  case*  22,  adds  "  Mes  autrement  est  in  appeL" 

{h)  B,  #  M.  401.  ie)  ea^P.  2ia  21& 

(d)  6  Car  O.  Ca.  525.  ($)  7  Car.  Cr.  Ca,  337. 

(/■)  9  Cur.  ^  P.  boo. 
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a  prisoner  without  arraignment^  or  by  a  jury  not  sworn,       1866. 
or  as,  where  a  husband  and  wife  are  jointly  indicted,      wnton 
receiying  the  evidence  of  one  against  the  other.  ^^  qubw 

The  SoUeitor  General  (Sir  R.  P.  CoKer)  (Hannen 
with  him)  appeared  for  the  prosecution. 

The  CouBT  said  they  would  hear  him  on  another 
day,  if  necessary. 

Adjourned. 

The  judgment  of  the  Court  was  now  delivered  by 

E&LE  C.  J.  In  this  case  it  has  been  contended  on 
behalf  of  the  prisoner,  the  plaintiff  in  error,  that  the 
conviction  appearing  on  the  record  is  erroneous  because 
it  appears  thereon  that  the  prisoner  had  been  given  in 
charge  to  another  jury  at  a  former  assize,  who  had  come 
to  no  verdict  and  had  been  discharged  by  order  of  the 
Judge  for  reasons  which  were  alleged  to  be  insufficient 
in  law.  But  we  are  of  opinion  that  there  is  no  error 
apparent  on  this  record,  and  we  have  come  to  this  con- 
dosion  notwithstanding  the  arguments  and  authorities 
adduced  by  the  learned  counsel  for  the  prisoner,  because 
we  find  that  the  power  of  a  Judge  to  discharge  a  jury 
before  verdict  has  been  the  subject  of  numerous  abju- 
dications, and  that  all  the  important  arguments  and 
authorities  to  which  our  attention  has  been  now  directed 
have  been  frequently  collected  and  carefdlly  discussed 
in  those  cases,  and  we  consider  that  the  strength  of 
reasoning  and  the  weight  of  authority  lead  us  clearly 
to  the  conclusion  above  stated;  and  we  refer  to  the 
cases  of  Rex  v.  Kinloch  (a),  Conway  and  Lynch  v.  7?k0 
Qtc^en  (in  error)  (i),   Newton^s  Case  (c),  Reg.  v.  Davi- 

(a)  FwUr  a  X.  22.  (h)  7  /f .  Law  Rep.  149. 

(c)  13  C.  B.  716. 
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1866.  son  (a),  Reg.  y.  Charlenocrth  (b),  and  tbe  present  case 
WijvBOE  of  Reff.  Y.  Winsor  (c)  in  the  CJonrt  below,  as  contain- 
Tbe  Qum.  ^S  ^^  ^^^  ^^^^  ^  ^^  ^^  either  side.  We  think  it 
unnecessary  again  to  go  through  an  examination  of 
these  authorities  and  arguments  upon  which  the  judg- 
ments in  the  cases  referred  to  were  rested,  all  with  one 
exception  leading  to  the  conclusion  aboye  stated.  The 
exception  is  the  decision  in  the  case  of  Conway  and 
Lynch  v.  The  Queen  {in  error)  (rf),  where  the  judg- 
ment of  the  majority  was  adyerse  to  that  conda- 
sion.  But  Crampton  J.  dissented  from  the  rest  of  the 
Court,  and  gaye  a  judgment  (je)  remarkable  for  sound 
reasoning  and  deep  research  by  which  the  propositions 
of  law  on  which  he  relied  appear  to  us  to  be  clearly 
established. 

We  consider  that  the  doubts  which  haye  caused  this 
repeated  litigation  originate  in  the  unlimited  terms  used 
by  Sir  Edward  Coke  in  stating  what  he  considered  to  be 
the  rule  of  the  common  law  relating  to  the  discharge  of 
juries  before  yerdict,  yiz.,  a  *' jury  sworn  and  charged  in 
case  of  life  or  member,  cannot  be  discharged  by  the 
Court  or  any  other,  but  they  ought  to  giye  a  yerdict ;" 
Co.  LitL  227  b.  This  rule,  if  taken  literally,  seems  to 
command  the  confinement  of  the  jury  till  death  if  they 
do  not  agree,  and  to  avoid  any  such  consequence  an 
exceptioii.  was  introduced  in  practice  which  BlacJaUme 
has  described  by  the  words  "  unless  in  cases  of  evident 
pecessity/'  4  BL  Comm.  860  (/), 

But  the  exception  so  expressed  has  givcB  rise  to 
further  doubts,  because  "  necessity''  is  an  equivocal  word» 

(a)  2  F.  #  F.  25a  (ft)  1  ^.  #  ;Sf.  460. 

(e)  eS.fS,  143.  (d)  7  Ir.  Law  Sep.  149. 

(«)  See  this  judgment  reported  in  note  to  Riig.  t.  Ckarleswortk^  31  L.  J. 
M,  a  25.  45-6.    See  also  note  to  Newton  s  Case,  13  Q.  B.  735-7, 
(/)  Thifl  exception  does  not  appear  in  the  earlier  editions. 
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meaning  either  irresistible  oompulsion  or  a  high  degree       1866. 
of  need.    Those  who  have  been  interested  in  object-      wihboe 
ing  to  a  discharge  of  a  jury  before  verdict  have  disputed    ^j^^  queen. 
whether  the  discharge  was  necessary  in  the  stricter  sense 
of  the  wonL     The  same  dispute  about  the  meaning  of 
the  word  necessity  in  the  exception  to  this  rule  is  the 
source  of  the  main  questions  raised  upon  this  writ  of 
error,  and   they  are  in  substance  answered  when  we 
decide  on  the  meaning  of  that  word  in  the  exception  to 
the  rule,  and  apply  that  meaning  to  the  facts  appearing 
on  this  record.    We  assume  it  to  be  clear  that  the  dis- 
charge of  the  jury  before  verdict  may  be  lawful  at  some 
time  and  under  some  circumstances. 

Then,  with  reference  to  the  facts  on  this  record,  we 
hold  that  the  Judge  at  the  first  trial  had,  by  law,  power 
to  discharge  the  jury  before  verdict  when  a  high  degree 
of  need  for  such  discharge  was  made  evident  to  his 
mind  from  the  facts  which  he  had  ascertained.  We  can- 
not define  the  degree  of  need  without  some  standard  for 
comparison.  We  cannot  approach  nearer  to  precision 
than  by  describing  the  degree  as  a  high  degree  such  as 
in  the  wider  sense  of  the  word  might  be  denoted  by 
necessity.  We  hold  further  that  the  Judge  alone  had  to 
decide  when  the  "  necessity/'  in  this  sense  of  the  word, 
for  the  dischai^e  of  the  jury  was  made  evident  to  him, 
and  his  decision  thereon  is  not  made  subject  to  review  by 
any  legal  tribunal.  It  was  his  duty  to  exercise  his  dis* 
cretion  both  in  ascertaining  the  relevant  facts  and  in 
determining  their  effect  in  making  the  necessity  for  the 
discharge  evident  to  himself.  The  lawfulness  of  the 
discharge  depended  upon  the  result  of  this  exercise  of 
his  discretion,  and  the  statement  of  that  result  upon  the 
record  is,  in  our  judgment,  sufficient  to  establish  that 
the  order  for  the  discharge  in  question  was  lawfully 
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1866.  made^  and  that  the  subeequeut  proceedings  to  trial  and 
W1H8OE  conviction  are  not  rendered  erroneous  thereby. 
The  QuiER.  ^  ^®  discharge  of  the  jury  was  lawful^  all  the  grounds 
of  error  founded  on  the  assumption  that  it  was  unlawftd 
fail  The  contention  that  the  prisoner  has  a  right,  after 
a  trial  has  begun  and  he  has  been  given  in  chaige  to 
the  jury,  to  demand  that  the  trial  should  be  continued 
till  a  verdict  shoiild  be  given,  or,  if  that  cannot  be  done, 
that  he  should  be  acquitted  and  dischai^ed,  cannot  be 
maintained.  There  is  no  reason  or  authority  for  support- 
ing such  a  contention;  the  failure  of  some  of  the  juy 
to  agree  with  the  rest  is  distinct  from  a  doubt  entertained 
by  the  whole  jury.  If  the  notion  could  prevail  that  the 
fiedlure  of  the  jury  to  agree  entitled  the  prisoner  to  an 
acquittal,  it  of  course  follows  that  any  single  juryman 
by  refusing  to  agree  could  ensure  an  acquittal.  Even  if 
it  was  assumed,  for  the  sake  of  argument,  that  the 
statement  on  the  record  led  the  Judges  of  the  Court  of 
error  to  the  opinion  that  the  order  for  the  dischaige  in 
question  was  an  improper  exercise  of  discretion  on  the 
part  of  the  Judge  who  tried  the  case,  still  we  should  hold 
that  such  a  dischai^  was  no  legal  bar  to  a  second  trial 
either  on  the  same  or  on  a  fresh  indictment.  The  only  pleas 
known  to  the  law  founded  upon  a  former  trial  are  pleas 
of  a  former  conviction,  or  a  former  acquittal,  for  the 
same  offence ;  but  if  the  former  trial  has  been  abortive 
without  a  verdict  there  has  been  neither  a  conviction 
nor  an  acquittal,  and  the  plea  could  not  be  proved.  That 
which  would  be  matter  of  plea  to  a  fresh  indictment 
would  be  ground  of  error  upon  a  second  trial  on  the 
same  indictment.  As  far  as  relates  to  the  former  abor- 
tive trial,  nothing  which  then  took  place  could  be  ground 
pf  Qrror  on  the  second  trial  on  the  same  indictment 
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unless  it  would  haYO  been  a  bar  by  way  of  plea  to  a  new 
indictment  for  the  same  ofEsnoe.  All  the  authorities  are 
ooncanent  to  this  effect  with  the  single  exception  of  the 
case  of  Conway  and  Lynehy.  The  Queen,  in  error  (a),  and 
we  haye  before  given  our  opinion  on  that  case.  On  these 
grounds  we  decide  that  there  is  no  error  apparent  on 
this  record,  and  the  judgment  of  the  Court  below  is 
affirmed. 

The  .learned  counsel  contended  further  that  there 
was  error  in  admitting  Mary  Ann  Harris  as  a  witness 
on  the  second  trial,  in  which  the  prisoner  fVinsor  was 
alone  given  in  charge  to  the  jury.  To  this  it  was  answered 
that  it  did  not  appear  on  the  record  that  Mary  Ann 
Harris   was  examined  as  a  witness  on  the  trial  (&). 

(<)  7  Ir.  Lam  Rep.  149. 

{h)  The  fgUowing  is  tlw  poftion  of  the  nooid  velstiiig  to  thii  q[nei- 
tion. 

16.  "  That  the  second  tzial  wae  iiregolar  and  illegal  beeavse  the  nid 
M.  JL  H,  who  was  jointly  ohaiged  with  the  Mid  C  W.  upon  the  aaid 
iadietment  Ibr  the  said  felony  and  muxder  was  admitted  to  give  eiidenoa 
and  gaTe  eridenoe  on  the  part  of  our  said  Lady  the  Queen  against  the 
laid  e.  W. 

17.  "That  the  said  M.A.H,m9B  admitted  by  the  said  Justices  as  an 
H'pcvTer  on  the  part  of  our  said  Lady  the  Queen  and  gave  evidence  on 
the  part  of  our  said  Lady  the  Queen  against  the  said  C.  W.  upon  the 
toal  of  the  said  C,  W.  for  the  said  folony  and  murder  with  which  the 
snd  C.  W,  and  M,  A.  H.  were  jointly  charged  in  the  said  indictment 
and  to  nideh  the  said  C.  W.  and  M,A.H,\aA  pleaded  not  guilty  and 
had  joinUy  put  themselres  upon  the  country  for  good  or  ill  and  after  all 
the  eridencA  for  and  against  the  said  C.  W.  and  M.  A.  B.  had  been 
giTeu  and  after  the  said  0»  W,  and  M,  A,  H,  had  been  jointly  and 
■evoally  giren  in  charge  to  the  said  juzy  by  the  said  Justioes  of  our  said 
I^y  the  Queen  upon  the  said  indictment  for  the  said  febny  and  murder 
ud  after  the  said  jury  had  retired  to  their  private  room  to  consider  of 
their  rerdict  and  before  the  said  jury  had  agreed  upon  their  verdict 
and  whilst  the  said  M.  A,  K  was  still  in  custody  for  the  said  felony  and 
auder  charged  against  her  and  the  said  C  W,  in  the  said  indict* 
ment." 

18.  "  That  the  said  M.  A.  H,  was  admitted  as  an  approver  on  behalf 
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The  learned  counsel  then  proposed  to  moye  for  a  oertio* 
rari  in  order  that  a  statement  of  this  fact  might  be 

of  our  said  Lady  the  Queen  and  gave  evidence  against  the  said  C.  W, 
upon  the  said  indictment  after  she  the  said  M.  A.  H.  had  been  giveo 
in  charge  to  the  said  juiy  upon  the  said  indictment  and  althoo^  no 
Terdict  had  been  giTen  or  recorded  either  for  or  against  her  the  slid 
M.  A.  H,  and  although  the  said  3f.  A.  H.  had  not  been  dischazged  from 
the  said  indictment  and  although  no  nolle  prosequi  had  been  entered 
in  her  behalf." 

19.  "  That  the  said  M.  A.  H.  haying  been  jointly  indicted  with  the 
said  C,  W,  for  the  said  felony  and  murder  and  the  said  M,  A.  B,  hsTing 
pleaded  not  guilty  to  the  said  indictment  and  put  herself  upon  the 
country  for  good  or  ill  and  stood  upon  her  deliverance  and  the  said 
M,  A,  H,  not  having  been  delivered  by  the  said  jury  and  not  having 
withdrawn  her  plea  of  not  guilty  and  not  having  been  acquitted  or 
found  guilty  by  the  said  jury  of  the  said  felony  and  murder  but  stiO 
remaining  jointly  charged  with  the  said  C.  W.  with  the  said  felony  and 
murder  the  said  M.  A.  H.  was  nevertheless  admitted  to  become  and 
became  an  approver  on  the  part  of  our  said  Lady  the  Queen  against  the 
said  C,  W,  upon  the  trial  of  the  said  C,  W,**  on  the  second  trial. 

Assignment  of  errors  relating  to  the  same. 

la  **  That  it  appears  by  the  zecoid  that  the  said  M.  A,  H.  wu 
admitted  as  an  approver  on  the  part  of  the  Crown  whereas  it  does  not 
appear  by  the  record  that  the  said  M,  A,  H,  confessed  the  indictmrat" 

19.  That  the  second  trial  was  '*  irregular  and  illegal  because  it 
appears  upon  the  record  that  the  said  M,  A.  K,  who  was  jointly  charged 
with  her  the  said  C.  W,-  upon  the  said  indictment  for  the  said  felony  and 
murder  was  admitted  to  give  evidence  and  gave  evidence  on  the  part  of 
our  said  Lady  the  Queen  against  the  said  C,  W" 

20.  "  That  it  does  not  appear  by  the  record  that  the  said  M.  A.  E 
was  acquitted  nor  that  any  verdict  was  taken  or  entered  either  for  or 
against  the  said  M.  A,  H." 

21.  **  It  appears  by  the  record  that  the  said  M,  A.  H,  was  admitted 
by  the  said  Justices  as  an  approver  on  the  part  of  our  said  Lady  the 
Queen  to  give  evidence  on  the  part  of  our  said  Lady  the  Queen 
against  the  said  C.  W,  upon  the  trial  of  the  said  C  W,  for  the  said 
felony  and  murder  with  which  the  said  C.  W.  and  AT.  A.  H.  were  jointly 
charged  in  the  said  indictment  and  to  which  the  said  C.  W.  and 
M.  A.  H,  had  pleaded  Not  guilty  and  had  jointly  put  themselves  upon 
the  country  for  good  or  ill  and  after  all  the  evidence  for  and  against 
the  said  C.  W,  and  AT.  A.  U,  had  been  and  after  the  said  C.  W.  and 
M.  A.  H.  had  been  jointly  and  severally  given  in  charge  to  the  said 
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added  to  the  record,  but  we  refused  to  grant  the  appli-        1866. 
cation,  being  of  opinion  that  Mary  Ann  Harris  was  an       Wihbor 
admissible  witness  under  the  circumstances  here  stated,    xhe  Quvsh. 
80  that  if  the  fact  were  added  to  the  record,  and  if  the 
admissibility  of  the  witness  could  be  inquired  into  in 
this  Court  of  error,  still  the  alleged  ground  of  error 
could  not  be  sustained. 

Judgment  for  the  Crown,  and  prisoner 
remanded  for  execution  (a). 


jury  by  the  said  Jnsticefl  of  our  said  Lady  the  Qneen  upon  the  said 
indictment  for  the  said  felony  and  murder  and  after  the  said  jury  had 
redzed  to  their  priTate  room  to  consider  of  their  Terdiet  and  before  the 
aid  jniy  had  agreed  npon  their  verdict  and  whilst  the  said  M.  A.  ff. 
was  Btill  in  enstody  for  the  said  felony  and  murder  chaiged  against  her 
and  the  said  C.  W.  in  the  said  indictment." 

22.  "That  it  appears  by  the  recoid  that  the  said  M.  A,  S,  was 
admitted  as  an  approver  on  the  part  of  (ur  said  Lady  the  Queen  to  give 
eridence  against  the  said  C.  IF.  upon  the  said  indictment  for  the  said 
fekmy  and  murder  after  she  the  said  M,  A.  S,  had  been  given  in  charge 
to  the  said  jury  upon  the  said  indictment  although  the  said  M.  A,  H. 
had  not  been  discharged  from  the  said  indictment  and  although  no 
nolle  prosequi  had  been  entered  in  her  behalf." 

23.  "  That  the  said  M,  A.  H,  having  been  jointly  indicted  with  the 
said  C.  W,  for  the  said  felony  and  murder  and  the  said  M,  A.  H,  having 
pleaded  Not  guilty  to  the  said  indictment  and  put  herself  on  the  country 
for  good  or  ill  and  stood  upon  her  deliverance  and  the  said  M,  A,  H, 
not  having  been  delivered  by  the  said  jury  and  not  having  withdrawn 
her  plea  of  not  guilty  and  not  having  been  acquitted  or  found  guilty 
by  the  said  jury  of  the  said  felony  and  murder  but  still  remaining 
jointly  charged  with  the  said  C  W,  with  the  said  felony  and  murder  the 
ttid  M.  A,  EL  was  nevertheless  admitted  to  become  and  became  an 
approver  on  the  part  of  onr  said  Lady  the  Queen  against  the  said  C,  W, 
upon  the  trial  of  the  said  C,  IP."  on  the  second  trial. 

(a)  The  sentence  was  commuted  to  penal  servitude  for  life. 
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Wednesdmf,     The    WsARDALE     DISTRICT     Highway    Board, 

appts.|  Bainbbidgb,  Clerk  to  the  Trustees  of 

tXSy^  the  Alston  Roads,  respt 


Xocof  AcL  BYaloealtanipike  Act,  16  &  17  Vki,  e.  cziL  «.  24.,  all  moneyB  coahig 

4  #  6  Viet,        to  the  hands  of  the  trastees  bj  irirtXM  of  the  Act  were  to  be  upUei 
c  50. «.  1.  ^i«t»  in  paying  the  ezpenaes  of  obtaining  the  Act;  eeeMidlj,  ia  ^^9* 

ing  the  expensee  of  management,  not  exceeding  in  anj  one  year  2wLt 
exdnaiTe  of  paymenta  to  toU  eoQectoTB  and  of  tiie  oosta  of  proseentiDg 
or  defending  actiona  or  auita ;  thirdly,  in  maintaining  and  repairiag  the 
xoada,  kc,  the  amount  not  to  exceed  16002.  in  any  one  year;  foorthlj, 
in  iiaying  without  interoat  the  anms  dne  on  the  credit  of  the  tollfl; 
laatly,  in  maintaining  repairinfl  and  improTine  the  roada.    The  aanmJ 


revenue  exceeded  1600L,  and  the  expenaea  of  management  and  miin- 
taining  the  roada  fell  abort  of  it,  ao  uiat  there  waa  a  amall  suiplos  ap- 
l^cable  to  the  rednction  of  the  debt  The  tmateea,  tiiinldog  it.  proper 
to  apply  a  larger  aom  to  redneing  the  dab^  obtained  an  order  from  the 
jnsticea,  nnder  stat  4  &  6  Viet,  e,  69.  a.  1.,  requiring  the  highway  boerd 
to  defray  part  of  the  expenaea  of  the  maintenance  a£  the  roads,  on  the 
ground  that  the  ftmda  of  the  turnpike  tmat  were  not  anffident  for  that 
purpoae.  Held,  that  the  tmateea  were  bound  to  i^y  their  funda  is  the 
order  proTided  by  their  Act,  which  waa  aubeequent  to  atat.  4  ft  5  Vtd, 
€.  50.,  and  therefise  the  order  of  juatioea  could  not  be  auppoorted. 

QASE  Stated  by  justices  pursuant  to  stat.  20  &  21 
Vict.  c.  43.  *.  2. 
At  a  Petty  Sessions  holden  for  the  Stanhope  Petty 
Sessional  Division  of  DarUngUm  Wordy  in  the  county  of 
Durham,  on  the  20th  October,  1865,  the  respondent,  as 
clerk  to  the  trustees  of  The  AUUm  Roads  Trust,  exhibited 
an  information,  under  stat  4  &  5  VicL  c.  59.,  alleging 
that  the  funds  of  the  turnpike  trust  were  insufficient  for 
the  repairs  of  the  turnpike  roads  comprised  therein, 
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part  whereof  ran  through,  lay  and  was  situate  within        1866. 
the  township  of  Forest,  in  the  parish  of  Stanhope,  and    Wbardalb 
was  indnded  within  the  Weardak  Highway  District;      '^>aid^ 
and  that  the  part  of  the  turnpike  road  so  lying  within   baihbsidos. 
the  township  was  out  of  repair;  and  applying  for  an 
order  for  the  appropriation  of  such  portion  as  the  justices 
might  think  necessary  of  the  highway  rate  levied  or  to 
be  levied  in  the  township  of  Forest  for  and  towards  the 
repairs  of  that  part  of  the  turnpike  roads. 

The  AlOan  Roads  Act,  1858, 16  &  17  Vict.  c.  cxii.  s.  1., 
repealed  the  former  local  Act,  5  G.  4.  e.  xuxv. 

By  sect  22  all  arrears  of  interest  due  on  the  principal 
sums  or  debts  owing  on  the  turnpike  trust  were  whoUy 
extinguished,  and  no  interest  was  thenceforth  to  be  paid 
upon  the  principal  sums  or  any  of  them  or  any  part 
thereof. 

By  sect  24  all  moneys  which  should  come  to  the  hands 
of  the  trustees  by  virtue  of  the  Act  were  to  be  applied  as 
follows: — Firstly,  in  paying  and  discharging  the  ex- 
penses of  obtaining  andpassingthe  Act,  or  inddentthereta 
Secondly,  in  defraying  the  expenses  of  erecting,  altering 
aad  repairing  toll  gates  and  toll  houses,  and  of  the 
management  of  the  roads,  and  the  salaries  of  officers 
aad  other  incidental  expenses,  but  not  exceeding  in  any 
one  year  the  sum  of  800^,  exclusive  of  payments  to  toll 
collectors,  and  of  the  costs  of  prosecuting  or  defending 
any  actions  or  suits.  Thirdly,  in  maintaining  and  re- 
pairing the  roads  and  bridges  and  putting  the  Act  in 
execution  with  reference  thereto,  but  so  that  the  amount 
expended  for  those  purposes  should  not  exceed  1600/.  in 
any  one  year.  [Fourthly,  fifthly  and  sixthly,  in  paying 
certain  sums  due  in  respect  of  moneys  advanced  for  the 
purposes  of  the  roads,  and  on  the  credit  of  the  tolls.] 


Baihbridok. 
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1866.       Lastly^  in  maintaining^   repairing  and  improTing  the 

^^^^  By  sect.  26  it  was  enacted  that  when  and  so  often  as 
■»TT.A.  ^^^  moneys  applicable  to  the  discharge  of  the  prindpal 
sums  for  the  time  being  owing  on  the  credit  of  the  tolls 
shoold  amount  to  the  sum  of  2002^,  the  trustees  should 
apply  the  same  in  the  payment^  in  manner  therein  men- 
tioned, and  to  each  of  the  creditors  as  should  finom  time 
to  time  accept  the  lowest  composition  in  respect  of  their 
debts,  of  a  proportionate  part  of  such  principal  moDcys. 

By  sect.  85  the  Act  was  to  commence  on  the  Ist 
November,  1853,  and  continue  in  force  for  the  term  of 
twenty-one  years  and  from  thence  to  the  end  of  the 
session  of  Parliament  which  should  then  next  follow. 

A  copy  of  the  Act  was  to  be  taken  as  part  of  the 
case. 

The  sums  mentioned  in  sect  22  as  adyanoed  for  the 
purposes  of  the  turnpike  roads,  and  a  portion  of  the  sams 
mentioned  as  due  on  the  credit  of  the  tolls,  had  been 
paid  off  and  discharged ;  and  there  was  then  due  on  the . 
credit  of  the  tolls  the  sum  of  27,789/.  l&s.  lldl,  and  no 
more.  The  expenses  of  obtaining  and  passing  the 
Act  had  also  been  paid  and  discharged.  The  revenue 
from  tolls  and  incidental  receipts  of  The  AUtan  Roads 
Trust  for  the  current  year  would  amount  to  2208/.  The 
salaries  of  the  officers  employed  by  the  trustees,  and  the 
other  expenses  of  and  incident  to  the  management  of 
the  trust  roads,  would  amount  for  the  current  year  to 
272L  The  expenses  of  maintaining  and  repairing  the 
trust  roads  and  bridges  and  putting  the  Act  into  execu- 
tion in  reference  thereto,  during  the  current  year,  were 
estimated  by  the  surveyor  to  amount  to  1596/.,  of  which 
sum  it  was  estimated  57/.  would  be  expended  within  the 
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township  of  Fortst,  the  estimate  being  founded  upon        1866. 
the  actual  expenditure  within  each  parish  during  the     Wsabdalb 

Highway 

past  year.  :g>ard 

There  were  100  miles  of  road  included  within  the   bawbbidoi. 
Ahton  Trust,  and  4^  miles  of  the  trust  roads  were  within 
the  township  of  Forest. 

Compositions  in  lieu  of  statute  duty  had  been  and 
still  continued  to  be  paid  to  the  AUUm  Roads  Trustees 
by  the  several  parishes  and  townships  through  which 
the  roads  ran,  those  compositions  amounting  altogether 
yearly  to  the  sum  of  300/.,  and  being  expended  in  re* 
pairs  of  the  roads  within  the  townships  or  parishes  by 
which  the  same  was  contributed.  The  appellants  con- 
tended that  this  was  not  admissible  as  evidence. 

Stat  4  &  5  Vict.  c.  59.,  to  authorise  for  one  year,  and 
until  the  end  of  the  then  next  Session  of  Parliament, 
the  application  of  a  portion  of  the  highway  rates  tatum^ 
pike  roads,  in  certain  cases  (continued  by  sundry  Acts, 
of  which  the  last  was  28  &  24  Vict.  c.  67.)  :  Sect.  1, 
after  reciting  that  by  the  General  Highway  Act,  5  &  6 
JV.  4.  e.  50.,  divers  statutes  passed  in  the  reign  of 
Oeorge  III.,  relating  to  the  performance  of  statute  duty, 
were  repealed,  and  statute  duty  was  altogether  abolished : 
and  that  the  reyenues  of  some  turnpike  roads  were  so  un- 
equal to  the  charge  and  maintenance  of  those  roads, 
after  paying  the  interest  and  principal  of  the  sums  due 
npon  mortgage  of  the  tolls  thereof,  when  deprived  of  , 

the  aid  theretofore  derived  from  statute  duty,  that  it 
▼as  necessary  that  some  additional  provision  should  be 
made  for  such  roads,  for  a  limited  period  :  enacted 
that  justices  at  any  special  Sessions  for  the  highways, 
upon  information  exhibited  before  them  by  the  clerk 
or  treasurer  of  any   turnpike   trust   that   the   funds 


Baihbbidgb. 


508  EASTER  VACATION. 

1866.  0^  ^^^  ^st  were  insufficient  for  tbe  repairs  of  the 
Wbardali  ^"^p3^e  roads  within  any  parish,  might  examine  the 
^ald^  State  of  the  revenues  and  debts  of  those  tampike 
trusts,  and  inquire  into  the  state  and  condition  of  the 
repairs  of  the  roads  within,  the  same,  &c.,  and  if 
after  such  examination  it  should  appear  to  the  justices 
necessary  or  expedient,  for  the  purposes  of  any  turnpike 
road,  so  to  do,  then  they  might  adjudge  and  order  what 
portion,  if  any,  of  the  highway  rate  should  be  paid 
by  the  parish  surveyor  to  the  trustees,  such  mcmey  to 
be  wholly  laid  out  in  the  actual  repairs  of  such  part  ci 
the  turnpike  road  as  lay  within  the  pariah  from  which 
it  was  received. 

By  Stat.  26  &  27  VicL  c94^$.l.  the  highway  board 
was  substituted  for  the  parish  surveyor. 

It  was  contended  on  behalf  of  the  appellants  that 
Stat.  4  &  5  Vict  c.  59.  only  applied  to  cases  where  the 
funds  of  the  turnpike  trusts  were  *' insufficient  for  the 
repairs  of  the  turnpike  roads  within  any  parish,''  and 
that  as  the  trustees  of  the  Alston  Boads  were  directed 
by  their  Act  to  expend  not  exceeding  1600/.  in  main- 
taining and  repairing  the  trust  roads  and  bridges,  and 
the  estimated  expenditure  for  those  purposes  for  the 
current  year  only  amounted  to  15962.,  the  funds  were 
not  insufficient  for  the  repairs  of  the  roads;  that 
the  trustees  were  not  entitled  to  an  order  for  pariah 
composition,  unless  their  estimated  expenditure  for 
repairs  ficc.  exceeded  1600/.,  the  amount  directed  by 
their  local  Act  to  be  so  expended;  that  The  Abtau 
Boads  Act,  1853,  s.  26.,  only  contemplated  a  sum  of 
200iL  as  applicable  at  any  one  time  for  payment  of 
debts,  whereas  for  the  present  year  there  was  a  surplus 
of  340/.  applicable  for  that  purpose ;  that  if  the  trustees 
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were  justified  in  stopping  short  at  12002.  in  repairs  of       1866. 
their  roads  they  would  be  equally  justified  in  stopping     Wsardalx 
short  at  800/.  or  even  a  less  sum  than  that,  and  asking      ^aid^ 
for  parish  composition  to  double  or  treble  the  sum   ^^^^j^^ 
applied  for  at  present;  and  that  therefore  the  order 
applied  for  could  not  be  made. 

The  respondent  contended  that^  in  judging  of  the 
sufficiency  of  the  funds  of  the  turnpike  trust  for  the 
repairs  of  the  turnpike  roads  in  any  parish^  the  whole 
state  and  circumstances  of  the  trust  must  be  taken  into 
consideration  by  the  justices,  and  that  if  there  was  a 
debt  upon  the  turnpike  trust  the  justices  were  to 
consider  that  it  was  a  duty  incumbent  upon  the 
trustees  to  have  a  due  regard  to  the  discharge  of 
that  debt  concurrently  with  keeping  the  trust  roads  in 
repair;  that,  in  the  language  of  stat.  4  &  5  Vict. 
c.  59.  and  the  preamble  thereto,  the  discharge  of  turn- 
pike trust  debts  was  distinctly  recognized  as  one  of  the 
matters  to  be  taken  into  account  by  the  justices;  that 
The  Alston  Roads  Act,  1853,  recognized  the  debt  due 
upon  the  trust  and  made  special  provisions  in  sects.  24 
and  26  for  the  due  discharge  thereof;  that  the  trustees 
of  the  Alston  Roads  were  not  required  by  the  24th  section 
to  expend  the  full  sum  of  1600/.  in  repairs,  but  any  sum 
not  exceeding  that  amount ;  and  that  their  being  by 
it  limited  not  to  expend  beyond  certain  sums  in  manage- 
ment and  repairs,  and  the  amount  to  be  thus  expended 
being  left  discretionary  with  them,  also  shewed  that  the 
discharge  of  the  debt  due  upon  their  trust  was  a 
duty  incumbent  upon  them  and  contemplated  by  the 
Act  in  addition  to  keeping  their  roads  in  repair;  that 
under  that  section  they  were  justified  in  stopping  at 

VOL.  VII.  2  L  B.   &  Sf 
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1866.       ^^7  sum  short  of  1600/.  in  the  repairs  of  their  roads^ 

Wkirdam    ^^ch  they  might  consider  prudent,  having  a  proper 

-^^^y      regard  to  the  concurrent  discharge  of  the  debt  due  upon 

▼•  their  trust,  and  that  if  that  sum  was  less  than  the  esti* 

Bainbbidqk, 

mate — ^in  the  present  case  1696/.— the  funds  of  the  trust 
were  insufficient ;  that  the  sum  of  200/.  mentioned  in 
the  26th  section  was  the  amount  at  which,  whenever 
the  accumulation  of  surplus  reached  it;  a  division  was  to  be 
made  amongst  the  creditors,  although  that  might  occur 
oftener  than  once  in  any  one  year,  but  was  not  itself 
the  limit  of  amount  to  be  so  divided  in  one  year;  that 
according  to  the  appellants'  own  statement,  the  yearly 
surplus  applicable  to  the  discharge  of  debts  amounted  to 
the  sum  of  340/. ;  that  this  amount,  without  the  assist- 
ance of  the  parish  compositions  towards  the  repairs  of 
the  roads,  was  far  from  sufficient  to  enable  the  debts  of 
The  Abtan  Roads  Trust,  even  at  the  past  rate  of  per 
centage  or  rate  of  composition  accepted  by  the  creditors, 
to  be  paid  off  within  the  term  of  their  Act. 

The  judgment  of  the  justices  was  in  favour  of  the  res- 
pondent, and  they  made  an  order  on  the  appellants  for 
payment  to  the  trustees  of  10/.,  being  part  of  the  rate 
or  assessment  levied  or  to  be  levied  for  the  repair  of  the 
highways  in  and  for  the  township  of  Forest 

A  copy  of  the  order  accompanied  the  case. 

The  question  for  the  bpinipn  of  the  Court  was,  whether 
the  judgment  was  in  point  of  law  correct,  and  whether 
the  trustees  of  the  roads  could  call  upon  the  highway 
board  to  pay  to  them  a  portion  of  the  highway  rate  levied 
in  the  township  of  Forest 

May  2.  In  the  absence  of  counsel  for  the  respondent, 
the  Court,  Blackburn,  Shee  and  Lush  JJ.,  called 
upon 
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Bedey,  for  the  appeUants.— The  justices^  in  considering  1866. 
the  application  for  an  order  under  stat.  4  &  5  Vict,  c.  69.,  WxAaDALs" 
cannot  have  regard  to  the  discharge  of  debts.  In  the  i^aid^ 
present  case  the  estimated  expenditure  for  main*  baimeidqi. 
taining  and  repairing  the  roads  was  less  than  1600/.,  the 
amount  limited  by  the  local  Act,  16  &  17  VkU  c.  cxii., 
to  be  expended  on  that  object.  And  so  long  as  the 
trustees  have  power  to  apply  funds  in  their  hands  to  the 
maintenance  and  repair  of  the  roads,  it  cannot  be  said 
that  the  funds  of  the  trust  are  insufficient  within  the 
meaning  of  stat.  4  &  5  VicL  c.  59.  $.  1.  Sect.  26  of 
stat  16  &  17  Vict  c.  cxii.  only  contemplates  a  sum  of 
200/.  as  applicable  at  any  one  time  to  payment  of  debtsi 
whereas  for  the  current  year  there  is  a  surplus  of  340/. 
applicable  to  that  purpose.  Mawby,  appt.,  HaphinMon^ 
respt  (a),  is  distinguishable ;  there  a  local  turnpike  Act 
directed  that  the  to1L»  should  be  applied  in  paying,  first, 
the  expenses  of  the  Act ;  second,  the  salaries  and  other 
expenses  incident  to  the  management  of  the  roads,  not 
exceeding  in  any  one  year  150/. ;  third,  interest  on  the 
debt;  fourth,  the  expenses  of  repairing  and  maintaining 
the  roads,  not  exceeding  in  any  one  year  800/. ;  fifth,  in 
reducing  the  debt  in  manner  therein  provided;  sixth,  in 
paying  the  further  expenses  of  maintaining,  repairing 
and  improving  the  roads  :  and  it  was  clear  that  the  local 
Act  merely  limited  the  amount  to  be  expended  out  of 
the  revenues  of  the  trust  to  the  sum  of  800/.,  and  that 
the  trustees  were  entitled  to  call  upon  the  parishes  to 
make  up  the  difference  between  that  sum  and  the  amount 
required  to  be  expended  in  keeping  and  maintaining  the 
roads  in  a  good  state  of  repair;  and  therefore  the 
justices  might  make  an  order  for  contribution. 

(a)'  10  L.  r.  N,  S.  27;  28  Justice  of  the  Peaet  118. 
2  L  2 
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1866.  Afterwards^  on  the  same  day,  Lush  J.  having  left  the 

WsAftDALK      Court, 

Bottd 

BAixraiDOK.  Charks  Ru$$eU  was  heard  for  the  respondent— The 
local  Act,  16  &  17  Vict.  c.  cxiL,  appropriates  the  reveniiea 
of  the  trust  in  a  prescribed  order  of  priority,  and  the 
order  of  justices  does  not  alter  it.  By  stat.  4  &  5  Vid, 
c.  69.  5. 1.  the  justices  are  to  examine  the  state  of  the 
revenues  and  debts  as  well  as  to  inquire  into  the  state 
and  condition  of  the  repairs  of  the  roads.  The  object 
of  the  local  Act  was  that  the  debts  should  be  paid,  and 
within  a  limited  time ;  how  can  that  be  done  if,  as  long 
as  16002.  is  available  for  the  repair  of  the  roads,  the 
justices  cannot  make  an  order  on  the  parishes  for  con- 
tribution? In  Reff.  V.  White  (a),  where  the  terms  of  the 
local  Act  were  similar,  it  was  held  that  the  justices  had 
power  to  make  an  order  under  stat.  2  &  3  Vict.  c.  8L, 
of  which  stat.  4  &  5  Vict  c,  59.  is  a  renewal.  Patteson  J., 
commenting  on  the  words  in  stat.  2  &  3  Vict.  c.  81.  *.  L, 
"  if  after  such  examination  it  shall  appear  to  the  said 
justices  necessary  or  expedient  for  the  purposes  of  any 
turnpike  road,"  said,  p.  116,  '*  That  is  quite  general :  the 
])urpose8  of  the  road,  to  which  regard  is  to  be  had,  may 
be  either  repairing  or  paying  debts  with  which  it  is 
charged."  In  Rrq.  v.  The  Trustees  oftlie  South  Shields 
Turnpil'e  Roads  {b),  the  Court  explained  the  effect  of 
the  decision  in  Reff.  v.  IVhite  (/?X  but  did  not  over^ 
rule  it. 

Beslei/,  in  reply. — According  to  the  decisions  since 
Reg.  V.  White  {a)  the  trustees  must  follow  the  course 
prescribed  in  their  local  Act  for  the  distribution  of  the 

((f)  4  (?.  B,  101,  ifi)  3  F.  4'  B.  599. 
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trust  funds;  Reg.  v.  Tlie  Trutteet  of  the  South  Shields       1866. 
Turnpike  Roads  (a),  per  Lord  Campbell  C.  J.,  delivering     Wvardale 
the  judgment  of  the  Court.     The  object  of  stat.  4  &  5      ^afd^ 
VieL  c.  59.  is  not  the  payment  of  debts  on  turnpike   Bj^„jJiiDoi:. 
trasts,  but  the  repair  of  the  roads.     [He  referred  to  The 
Chatham  Local  Board  of  Health,  appts.^  The  Rochester 
Pavement  and  Road  Commissioners,  respts.  (b),  on  stat. 
12  &  13  Vict.  c.  87.  5.  3.,  and  Brown,  appt.,  Evans^ 
respt.  (c).]      [^Blackburn  J.     Reg.  v.  White  (d)  decides 
that  the  justices  have  power  to  make  an  order  where  the 
insufficiency  in  the  funds  is  caused  by  a  misappropriation 
of  the  trust  funds ;  but  the  Quarter  Sessions  may  review 
their  decision  and  quash  the  order,  as  made  indiscreetly. 
Have  not  the  appellants  mistaken  their  remedy  by 
applying  for  a  case  instead  of  appealing  to  the  Quarter 
Sessions  under  stat.  4  &  5  Vict.  c.  59.  s,  3.  continued  by 
subsequent  Acts?] 

Cur.  adv.  vult. 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court. 

In  this  casCi  which  was  argued  before  my  brother 
Shee  and  myself,  the  question  was  whether  the  justices 
were  right,  under  the  circumstances  stated  in  the  case, 
in  making  an  order  under  stat.  4  &  5  Vict.  c.  59.  on  the 
appellants  to  pay  to  the  trustees  of  the  Alston  Turnpike 
Boads  a  portion  of  the  highway  rates. 

By  the  local  Act  regulating  the  Alston  Boads^  16  &  17 
Vict.  c.  cxii.  s.  24.,  it  is  enacted,  that  all  moneys  coming 
to  the  hands  of  the  trustees  by  virtue  of  the  Act  shall 
be  applied,  first,  in  paying  the  expenses  of  obtaining 

(a)3£'.  #-2?.699.605. 

(b)  35  L,  J.  M,  C.  81 ;  Law  Sep.  1  Q.  B.  i24. 

(r)  34  L.  J.  M.  C,  101.  (rf)  4  $.  /?.  101. 
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1866.       the  Act  (which  have  been  discharged) ;  eeoondly^  in 
WxAaoAu    defraying  the  expenses  o(  management^  not  exceeding 
^^^^     ia  any  one  year  800/. ;  thirdly,  in  maintaining  and 
BAI5BKID0S    '^P*"^?  *^®  roads,  &C.,  but  so  that  the  amount  ex- 
pended for  these  purposes  shall  not  exceed  160011  in 
any  one  year,  and  then  in  paying  off  a  large  debt  owing 
by  the  trustees;  so  that  it  is  dear  that  the  Legislature 
intended  that  to  the  extent  of  1900/.  the  management 
and  repairs  should  be  a  chai^  on  the  trust  funds  ^rior 
to  the  debt. 

The  fiicts  are  that  the  revenue  of  the  trustees  exceeds 
1900/.,  and  the  expenses  of  management  and  maintam- 
ing  the  roads  fall  short  of  that  sum,  so  that  there  is  a 
surplus,  though  a  small  one,  applicable  to  the  reduction 
of  the  debt;  but  the  trustees  think  it  proper  to  apply  a 
larger  sum  to  reducing  the  debt,  and  they  have  obtained 
an  order  from  the  justices  requiring  the  appellants  to 
defray  part  of  the  expenses  of  the  maintenance  of  the 
road,  on  the  ground  that  the  funds  of  the  turnpike 
trust  (which  are  sufficient  to  repair  the  road  if  the  trus- 
tees obey  the  Act  of  Parliament  and  apply  their  funds 
primarily  to  those  purposes  to  the  extent  of  1900/.) 
will  not  be  sufficient  if  they  disobey  that  Act,  as  they 
propose  to  do,  and  apply  the  funds  to  reduce  the  debt 

Beff.  V.  White  (a)  was  very  properly  relied  upon  by 
the  counsel  for  the  respondent.  If  the  present  case 
were  not  distinguishable  we  should  probably  have 
required  it  to  be  reargued  before  the  Court  when 
more  full  before  dissenting  frx)m  a  decision  in  point; 
but  we  think  that  that  case  is  veiy  different  from 
the  present.  The  terms  of  the  local  Act  were  hardly 
so  express  as  those  of  the  present  Act;  and  it  might 
(a)4e.B.101. 


T. 

Baivbrioos. 
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be  thought  that  the  subsequent  general  Act  repealed,        1866. 
or  at  least  overrode^  the  prior  local  Act.    But  in  the     Wxaboals 
present  case  the  Legislature  have  by  an  enactment        £aid^ 
subsequent   to    the    general  Act^  and    therefore  not 
repealed  by  it,  in  express  terms  provided  in  what  order 
the  fimds  of  the  trust  shall  be  applied^  and  we  think  it 
impossible  to  hold  that  the  justices  or  trustees  can  have 
any  power  to  alter  that  arrangement. 
For  this  reason  we  give  judgment  for  the  appellants. 
Judgment  for  the  appellants,  without 
costs. 


Dbakbford  against  PiEBcr.  j^^*** 


BacUtffttion  for  gooda  sold.    Plea :  that  the  plaintiff  sold  the  goods  by   p^  ^^ 
D.  his  agent,  and  that  the  defendant  purchased  them  of  D.  not  as  the  Papif^gtU  to 
agent  of  the  plaintiff  but  as  himself  beina  the  vendor  on  his  own   ^^^^ 
acooont,  and  the  defendant  had  no  notice  or  knowledge  that  D.  was  an   ^ 
agent  until  after  he  had  paid  for  the  goods,  and  the  defendant  paid  for 
them  bon&  fide  belierinc  that  J),  was  the  vendor  of  the  goods  on  his 
own  account,  and  entitled  to  receive  payment.    Held,  no  answer. 


-r^ECLABATION  for  goods  sold  and  delivered,  and 
^-^  on  accounts  stated. 

Pleas.  First  Never  indebted.  Second.  That  before 
action  the  defendant  satisfied  and  discharged  the  plain* 
tiff^s  claim  by  payment.  Third.  As  to  the  claim  for 
goods  sold  and  delivered :  that  the  plaintiff  so  sold  and 
delivered  the  goods  by  one  D.  E.  Davies  his  agent  in 
that  behalf,  and  that  the  defendant  purchased  and 
received  the  goods  of  and  from  D,  E.  Davies  not  as  the 
agent  of  the  plaintiff  or  otherwise  as  an  agent,  but  as 
being  himself  the  actual  vendor  of  the  goods  on  his  own 


516  EASTER  VACATION. 

1866.       account.     The  plea  then  alleged  that  D.  E.  Domes  so 
DRiiKxroRo    sold  and  delivered  the  goods  as  the  actual  vendor  thereof 
PixROT.      ^^  ^  ^^°   account,  and  that  the  defendant  had  no 
notice  or  knowledge  that  he  was  an  agent  in  the  sale 
or  in  the  delivery,  or  sold  or  delivered  the  same  other- 
wise than  as  the  vendor  thereof  on  his  own  account, 
until  after  he  had  paid  for  the  goods ;  and  that  he  paid 
D.  E.  Davies  for  the  goods,  bona  fide  believing  that 
he  was  the  vendor  of  the  goods  on  his  own  account, 
and  entitled  to  receive  the  payment    And  that  he  so 
paid  to  D.  E.  Davies  the  whole  of  the  price  at  and  for 
which  he  so  bought  the  goods. 
Issue  on  all  the  pleas. 
Demurrer  to  the  third  plea,  and  joinder. 

Charles  Russell^  in  support  of  the  demurrer. — ^The 
precedents  do  not  support  the  pleaj  8  Ckitt  PI.  by 
Greening,  122,  128,  Sullen  gf  Leake  Precedents  of 
Headings,  559,  560,  2nd  ed.  (a).  It  does  not  state 
that  the  plaintiff  in  fact  authorised  Davies  either  to 
sell  the  goods  in  his  own  name  or  to  receive  payment 
for  them,  nor  does  it  state  anything  to  shew  that  he 
clothed  Dames  with  such  authority.  The  plea  assumes 
as  matter  of  law  that  an  agent  employed  to  sell  goods  is 
authorized  to  receive  payment  from  the  purchaser,  but 
that  is  not  so ;  Mynn  v.  Joliffe  (i),  per  LMUdaJe  J.  [He 
referred  to  J.  A.  Russell  on  Factors,  pp.  68,  87f  SUm/  on 
Agency,  §  102, 4th  ed.]  There  is  no  allegation  in  the  plea 
that  the  plaintiff  was  guilty  of  carelessness  or  of  conduct 

(a)  See  Semenza  y.  Brinaley,  18  C.  B,  N.  8. 467,  where  a  plea  following 
the  precedent  in  JSuUen  j-  Leake  was  held  bad, 

(b)  I  M.  f  Bob.  326, 
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by  which  the  defendant  was  misled  as  to  the  extent  of        1866. 

the  authority  of  Davies,  or  that  Davies  had  possession  of    Drakkford 

the  goods,  or  that  he  had  authority  to  sell  for  cash.       pi^cr. 

[Lush  J.    It  is  consistent  with  the  plea  that  Davies  sold 

at  three  months  credit,  and   that  the  defendant  paid 

him  the  day  after  the  sale.]     If  the  defendant  relies  on 

the  plaintiff  having  ratified  the  sale  by  suing  for  the 

price,  the  plea  should  have  shewn  that  the  plaintiff  knew 

either  that  Davie$  sold  as  apparent  principal  or  that  he 

had  received  payment ;  a  mere  ratification  of  the  sale 

does  not,  as  matter  of  law^  involve  a  ratification  of  the 

payment. 

Hindmarch  (C.  Ciromptoi  with  him). — It  is  consistent 
with  the  plea  that  Dames,  having  authority  to  sell^ 
sold  in  his  own  name  without  authority,  and  that  the 
defendant  not  being  aware  of  the  absence  of  that  autho- 
rity paid  him  the  price;  that  is  prima  facie  a  good 
defisnce.  The  plaintiff  should  reply  that  Dairies  had 
not  authority  to  sell  in  his  own  name.  [Lush  J.  The 
plea  in  order  to  be  good  must  assert  a  sound  legal  pro- 
position :  this  plea  asserts  that  an  agent  employed  to  sell 
goods  has  authority  to  receive  payment.]  In  Capel  v. 
Thomion  (a)  Lord  Tenierden  said  that  if  Ellsworth  as 
agent  of  the  plaintiffs  *'  had  authority  to  sell  goods,  so 
had  he  (in  the  absence  of  advice  to  the  contrary),  an 
impUed  authority  to  receive  the  proceeds  of  such  sale.'' 
[Blackburn  J.  That  would  be  right  in  respect  to  the 
particular  class  of  agents  there  referred  to,  but  is  not 
generally  true :  it  appeared  that  the  defendant  alwaya 
received  bills  of  parcels  in  the  name  of  Ellsworth  and 

(a)  Zaj^P.  352. 
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1866.  P^^  ^^  ^^^  ooals^  Elbwarth  giving  receipts  in  his  own 
Dbakeford  *^''*®0  I»  George  y.  Claffett{a),  decided  upon  theautho- 
PiracT.  "*^y  otBabane  v.  WUUamM  (i)  before  Lord  MansfiM,  the 
principal  brought  an  action  against  the  defendant  for 
the  price  of  goods  sold  on  commission^  and  the  defend- 
ant  was  allowed  to  set  off  a  demand  which  he  had  on 
the  fiictor.  [Blackburn  J.  Factors  commonly  sell  in 
thdr  own  name.  The  fact  of  custody  of  the  goods  is  only 
evidence  of  authority.  In  Carr  v.  Hinchliff{e)t]ie  plea 
alleged  that  the  goods  were,  with  the  knowledge^  privity 
and  consent  of  the  plaintiff^  sold  and  delivered  to  the 
defendant  by  the  agent  and  factor  of  the  plaintiff  iu 
his  own  name  as  the  owner  thereof.  Luih  J.  In  Fuh 
V.  Kempton  (d)  the  plea  was  larger  than  this.]  In  Coatet 
V.  Lewes  (e)^  where  the  owner  of  goods  allowed  a  broker 
in  London  to  sell  them  as  principal^  the  purchaser  was 
held  to  be  discharged  by  payment  to  the  broker;  and 
it  being  suggested  that  the  defendants  must  have  known 
that  he  was  not  acting  on  his  own  account,  as  theyknew 
him  to  be  a  sworn  broker  of  the  city  of  London,  Lord 
EUenborough  said,  p.  445,  "  A  breach  of  his  duties  in 
that  capacity  cotdd  not  affect  the  rights  of  third  per* 
sons."  [Lush  J.  Suppose  Davies  had  no  authority  to 
sell.]  The  plaintiff  would  bring  trover:  and  if  he 
waives  the  tort  he  ratifies  the  contract.  [Shee  J.  referred 
to  RamazotH  v.  Bowring  (/).] 

Charles  Russell  was  not  called  upon  to  reply. 

Blackbuen  J.  Since  The  Common  Law  Procedure  Act, 

(fl)  7  T.  R.  369.  (6)  7  T.  B,  360,  note  (a). 

(c)  4  -B.  #  C.  547.  (d)  7  C  B.  687. 

(e)  \  Camp.  444.  (/)  7  C  B,  N,  8. 851. 


XXIX,  VICtOMA*  519 

1862, 15  &  16  Vict  c.  76.  t.  51.,  bywhich  special  demurrers  igee, 
have  been  abolished^  if  the  plea  amounted  to  an  argu-  "^lUKBroao 
mentatiTe  statement  of  facts  constituting  a  defence  it  p^^^ 
would  be  sufficient;  but  it  omits  an  essential  element, 
▼is.,  that  the  plaintiff  allowed  Daviei  to  hold  himself  out 
as  apparent  principal  and  authorised  him  to  receive  pay- 
ment. The  law  is  correctly  stated  in  Baring  v.  Carrie  {a) , 
which  inrolved  other  points ;  but  on  this  Bayky  J.  said, 
p.  145, ''  This  is  an  action  brought  by  a  merchant,  to  re- 
corerihe  price  of  his  own  goods,  and  he  ought  therefore 
to  succeed,  unless  payment  or  something  equivalent  to  it, 
appears  to  have  taken  place  •  .  .  A  proprietor,  generally 
speaking,  is  entitled  to  receive  the  price  of  his  own  goods, 
unless,  by  improper  conduct  on  his  part,  he  has  enabled 
some  other  person  to  appear  as  proprietor  of  the  goods,  and, 
by  that  means,  to  impose  on  a  third  person  without  any 
fault  on  the  part  of  that  person."  The  defence  of  pay- 
ment here  must  rest  on  the  plaintiff  having,  by  improper 
conduct,  enabled  Daviei  to  appear  as  proprietor  of  the 
goods,  or  having  clothed  him  with  real  or  apparent 
authority  to  receive  payment.  But  the  plea  carefully 
avoids  any  statement  to  that  effect.  In  the  same  case, 
p.  148,  Hdroyd  J.  points  out  clearly  and  well  the  dif- 
ference between  a  factor  and  a  broker ;  '^  a  factor,  who 
has  the  possession  of  goods,  differs  materially  from  a 
broker.  The  former  is  a  person  to  whom  goods  are 
sent  or  consigned,  and  he  has  not  only  the  possession^ 
but  in  consequence  of  its  being  usual  to  advance  money 
upon  them,  has  also  a  special  property  in  them,  and  a 
general  lien  upon  them.  When,  therefore,  he  sells  in 
hii  own  name,  it  is  within  the  scope  of  his  authority : 
and  it  may  be  right  therefore,  that  the  principal  should 
(a)  2  J?.^  J.  187. 
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1866.       be  bound  by  the  consequeaces  of  such  side ;   amongtt 
Dbaksiokb    vbicb,  the  right  of  setting  off  a  debt  due  from  the  factor 
PisKOT.       18  one.     But  the  case  of  a  broker  is  different ;  be  has 
not  the  possession  of  the  goods^  and  so  the  vendee  can- 
not be  deceived  by  that  circumstance ;  and  besides,  the 
employing  of  a  person  to  sell  goods  as  a  broker  does  not 
authorize  him  to  sell  in  his  own  name.     If  therefore  he 
sells  in  his  own  name,  he  acts  beyond  the  scope  of  his 
authority,  and  his  principal  is  not  bound/'    On  a  sale 
by  a  factor  authority  to  give  a  receipt   for  the  price 
follows  from   the  authority  to  sell  in  his  own  name; 
and  when  payment  is  made  to  a  person  allowed  to  sdl 
as  apparent  owner  of  the  goods,  that  is  equivalent  to 
payment  to  the  real  owner.     Here  the  plea  carefully 
avoids  alleging  that  anything  was  done  by  the  plaintiff 
before  the  sale,  or  before  payment,  to  entitle  or  induce 
the  defendant  to  believe  or  suppose  that  Davies  was 
clothed  with  any  real  or  apparent  authority  to  sell  in 
his  own  name ;  so  that  the  proposition  which  Mr.  Hind- 
march  wishes  to  maintain  is  that  on  the  employment  of 
an  agent  to  sell  goods,  whatever  precautions  the  prin- 
cipal may  have  taken,  if  the  agent  fraudulently  deodves 
the  purchaser  and  leads  him  to  believe  that  he  is  the 
owner  of  the  goods,  or  that  he  has  authority  to  sell  and 
receive  payment  for  them,  and  so  induces  the  purchaser 
to  pay  the  price  to  him,  and  then  embezzles  it,  the  pu^ 
chaser  is  discharged  from  liability  to  the  principal,  who 
has  been  guilty  of  no  laches,  whereas  the  fault  was  m 
the  purchaser  not  making  inquiries  as  to  the  authority 
of  the  agent.    That  is  contrary  to  the  case  of  Barmg  ?. 
Corrie  (a)  and  to  justice.     The  all^ationa  in  the  plea 
are  only  steps  towards  making  out  that  the  agent  was 
(a)2B.  #J.  137. 
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clothed  with  authority  to  act  as  principal.     It  may  be        1866. 
that  on  the  plea  of  payment  the  plaintiff  would  be    DaAKsroRD 
estopped  firom  denying  that  payment  to  Dames  was       pinor. 
rightful :  but  this  plea  rests  on  a  proposition  which  is 
untenable. 

Shbe  J.    The  plea  is  framed  on  the  general  and 
unqualified  proposition  that  an  agent  authorised  to  sell 
is  under  all  circumstances  authorised  to  receive  pay« 
ment    That  is  not  law.    In  Mt/nn  v.  Joliffe  (a)  LUtU- 
dak  J,  said,  p.  327,  ''  I  think  that  an  agent  employed 
to  sell  has  no  authority,  as  such,  to  receive  payment.'' 
There  are  cases  in  which  an  agent  employed  to  sell  has 
authority  to  receive  payment,  as  a  factor  having  posses- 
sion of  goods;  but  there  is  nothing  in  the  plea  to  shew 
that  Demies  stood  in  that  relation  to  his  principal,  or 
that  he  was  clothed  with  the  authority  which  a  factor  has 
to  receive  payment,  or  that  the  sale  took  place  under 
circumstances  which  would  allow  the  purchaser  to  set 
off  a  debt  due  to  him  from  the  agent.    The  position  of 
factor  is  pointed  out  in  George  v.  Chgett  {li)  and  Carr  v. 
IlmehJUff  (c)y  and  varies  materially  from  that  of  broker, 
as  appears  from  Baring  v.  Corrie  (</),  which  is  an  authority 
on  the  point  before  us.     In  Ramazotti  v.  Batoring  (e), 
which  was  an  action  for  goods  sold  to  the  defendant  by 
the  plaintiff's  derk  in  his  own  name  representing  him- 
self to  be  the  proprietor  of  the  business,  it  having  l>een 
left  to  the  jury  to  say  whether  the  plaintiff  or  the  clerk 
was  the  real  owner  of  the  business,  and  the  jury  having 
found  a  verdict  for  the  plaintiff,  the  Court  set  it  <iside 

(a)  1  M.  4-  Rifb.  520.  (h)  7  T,  U.  XiO.       ' 

(o)  4  B.  #  C.  547.  (d)  2  B.  #  A.  l.*57. 

{e)  7  C.  /?.  N,  S.  851. 
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1866.  on  the  groxind  that  the  proper  question  was^  whethar 
Dbakcyord  the  plaintiff  had  so  conducted  himself  as  to  enable  the 
PinoT.  clerk  to  hold  himself  out  to  be  the  true  owner^  whether 
the  clerk  did  so  hold  himself  out^  and  whether  the  defen- 
dants in  dealing  with  him  believed  him  to  be  the  owner. 
That  case  establishes  that  the  principal  is  not  bound 
by  the  Act  of  the  agent  holding  himself  out  as  prin- 
cipal unless  he  did  so  with  the  authority  of  the  principaL 
There  is  no  allegation  in  this  plea  to  that  effect 

Lush  J.  The  facts  stated  in  the  plea  may  perhaps 
afford  prima  fade  evidence  to  be  submitted  to  a  jury 
under  the  plea  of  payment^  and  justify  a  verdict  for  the 
defendant  on  it;  but  that  an  agent  authorized  to  sell 
has  as  a  necessary  legal  consequence  authority  to  receive 
payment  is  a  proposition  utterly  untenable  and  contrary 
to  authority.  Nor  is  the  plea  made  good  by  the  allega- 
tion that  Daviet  sold  the  goods  on  his  own  account^  and 
that  the  defendant  paid  Davies  believing  him  to  be  the 
vendor  of  the  goods  on  his  own  account  and  entitled  to 
receive  payment.  It  is  not  alleged  that  the  plaintiff  autho- 
rised Davies  to  represent  himself  as  owner  of  the  goods 
or  that  the  plaintiff  was  guilty  of  any  conduct  which 
estops  him  from  suing  for  the  price  of  the  goods. 

Judgment  for  the  plaintiff. 
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1866. 


Reeves  and  another  against  Watts.  Thuradau  • 

M<uf  lOth. 

1.  Per  Blackburn  J.    Where  a  deed  \a  made  between  parties  a  person  ; 

who  is  not  named  a  party  to  it,  but  is  so  described  that  he  can  be  aseer-  Bankrupteu 

tained,  may  sue  upon  the  covenants  contained  in  it.  ^^^  jg^  ^ 

2.  By  a  deed  of  composition,  being  an  indenture  made  between  IK.  24  ^  25  Vict 
of  the  first  part  and  all  the  creditors  of  W,  of  the  second  part,  W,  cotc-  ^  j^  ^  ^^ 
nanted  with  the  several  persons  parties  thereto  of  the  second  part  to  pay  Camposiiion  ' 
unto  them,  "  being  all  and  every  the  present  creditors  of  W,"  a  compo-  ^^^ 

sition  of  IOj.  in  tne  pound ;  and  the  several  creditors  parties  thereto  ci?twwn/ 

of  the  second   part  released  W.  from  all  debts,  &c.     And  it   was  j)^ini^ 

thereby  expressly  declared  that   all  the  creditors   of    W.  should  be  ^^^^ 

equally  bound  by  and  entitled  to  the  benefit  of  the  deed  although  they  p^^  ^^^ 

might  not  assent  thereto  or  approve  thereof.     Held,  on  the  authority  ^^|„^^  ^,^^ 

of  Grt$ty  V.  Gibson^  4k  H,  ^  C,  28,  that  a  non-assenting  creditor  beins  described 
within  the  general  description  "  all  the  creditors  of  \V.  of  the  second 
part''  could  sue  on  the  covenants,  and  therefore  was,  under  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict,  c.  134.  s,  192.,  bound  by  the  deed.      . 

r^ECLARATION  by  the  indorsees  against  the  accep- 
tor of  a  bill  of  exchange  dated  the  Ist  February, 
1866,  payable  four  months  after  date. 

The  defendant  pleaded  a  deed  of  composition  under 
sect  192  of  The  Bankruptcy  Act,  1861,  24  &  25  Vict. 
c.  184. 

The  second  replication  set  out  the  deed  :  which  was 
made  the  8rd  April,  1865,  "  between  Alfred  fFatts,''  the 
defendant,  ''of  &c.  of  the  first  part,  and  all  the  creditors 
of  the  said  Alfred  Watti  of  the  second  part/'  After 
reciting  that  the  deed  related  to  the  debts  or  liabilities 
of  Alfred  Watti  and  his  release  therefrom,  and  was 
intended  to  be  registered  in  the  manner  required  by  the 
192nd  section  of  The  Bankruptcy  Act,  1861,  and  to 
operate  equally  for  the  benefit  of  and  to  bind  all  the 
creditors  of  Alfred  Watts  whether  they  assented  to  it  or 
not,  and  that  Alfred  Watts  was  indebted  to  the  several 
persons  parties  thereto  of  the  second  part  in  divers  sums 
of  money,  and  being  unable  to  pay  the  same  in  fiill  he 
had  agreed  to  enter  into  a  covenant  for  payment  of  a 
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1866.       composition  of  IO5.  in  the  pound ;  and  in  consideration  of 
RxBYxa      ^^^^  covenant  the  several  persons  parties  thereto  of  the 
Watts.       Second  part  had  agreed  to  enter  into  the  covenants  and 
execute  the  release   thereinafter    contained:   It  was 
WITNESSED^    that  Alfred  Watts  covenanted  with  the 
several  persons  parties  thereto  of  the  second  part  re- 
spectively! that  he  would  pay  unto  the  several  persons 
parties  thereto  of  the  second  part^  ''being  all  and  every 
the  present  creditors  of  him  the  said  Alfred  ffatts"  a 
composition  of  IO5.  in  the  pound  on  the  amounts  of 
their  respective  debts  by  three  instalments  in  the  man- 
ner and  at  the  periods  therein  mentioned.     And  it  was 
FURTHER  WITNESSED  that  in  pursuancc  of  the  agreement 
and  in  consideration  of  the  covenant    thereinbefore 
contained^  the  several  creditors  parties   thereto  of  the 
second  part  respectively  thereby  released  and  discharged 
Alfred  Watts  from  all  the  debts  and  sums  of  money, 
billSj  bonds^  notes,  covenants  (except  the  covenant  and 
promissory  notes    for  payment    of   the  composition), 
accounts  &c.  which  the  several  creditors  parties  thereto 
of  the  second  part  respectively  might  have,  claim  or 
demand  of  or  from  Alfred  ffatts.  And  it  was  thereby 
expressly  declared  that  all  the  creditors  of  Alfred  Watts 
should  be  equally  bound  by  and  entitled  to  the  benefit 
of  the  deed  although  they  might  not  assent  thereto  or 
approve  thereof.     In  witness  whereof  the  said  parties 
to  these  presents   have  hereunto  set  their  hands  and 
jseals  the  day  and  year  first  above   written.     Alfred 
Watts  (l.  s.)      Signed,  sealed  and  delivered  by  the  said 
Alfred  Watts  &c. 

Tlien  followed  a  Schedule  with  columns  headed  respec- 
tively "Creditors  signature"  "  Seals''  "Attestation/' 
The  names  Charles  Wilson  and  Emma  Foreman  were 
inserted  as  having  executed  the  deed, 
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Averment.    That  Charles  Wilson  and  Emma  Foreman        1866. 
vere  two  of  the  creditors  of  the  defendant  of  the  second       Bbetm 
part,  and  made  and  executed  the  deed,  and  that  the       watts, 
plaintiffa  were  not  parties  to  and  did  not   make  or 
execute  the  deed. 

Demurrer  to  the  replication,  and  joinder. 

Joseph  Brown  {Eyre  Lloyd  with  him),  in  support  of 
the  demurrer. — The  only  objection  which  the  defendant 
has  to  meet  is  that  the  deed  is  not  a  valid  composition 
deed  under  sect  192  of  The  Bankruptcy  Act,  1861, 
24  &  25  Vict  c.  184.,  because  non-assenting  creditors, 
not  being  named  as  parties  to  it,  cannot  sue  upon  the 
covenants  contained  in  it.  Bat  '^  all  the  creditors  of  the 
said  Alfred  Watts''  are  parties  of  the  second  part,  and 
that  is  a  descriptio  personse  of  each  creditor.  In  Oresty  v. 
Gibson  (a),  where  Ex  parte  Cockbum  (A)  was  cited,  the 
Court  of  Exchequer  held  a  deed  similar  to  this  valid 
and  pleadable  in  bar  to  an  action  by  a  non-assenting 
creditor,  their  decision  being  rested  upon  the  authority 
of  Lay  V.  Mottram  {e) :  there,  however,  the  deed  con- 
tained a  recital  referring  to  a  schedule  intended  to  in- 
dude  all  the  creditors  of  the  debtors,  whereas  the  deed 
pleaded  in  Gresty  v.  Gibson  (a)  contained  no  such  re- 
cital or  schedule.  [He  also  cited  Dewhurst  v.  Jones  (d), 
per  Martin  B.]  In  The  Chesterfield  and  Midland 
SUhsUme  Colliery  Company  {Limited)  v.  Hawkins  (e)  the 
deed  was  made  between  the  several  persons  whose  names 
and  seals  were  subscribed  in  the  schedule,  being  cre- 

(fl)  4  iSC  #  C.  28.  * 

(6)  33  L,  J.  Bank,  17;  10  Jur.  N.  8,  573. 
(c)  19  a  B.  N.  8, 479.  (d)  3  K  f  C.  60. 66. 

W  ZK4;C.  677. 
▼OL.  VII.  2   If  B.   &   S. 
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18m.       diton,  of  the  first  part^  the  debtor  of  the  second  part, 
— jj^^^^      and  the  sureties  of  the  third  part;  the  technical  rule 
^^*  acted  upon  there  does  not  apply  to  this  deed. 

C.  H.  Hapwood,  in  support  of  the  replication.— This 
deed  excludes  from  the  benefit  of  it  those  who  do  not 
execute  it,  and  therefore  does  not  bind  a  non-assenting 
creditor  who  could  not  sue  on  it.    The  Court  of  Exche- 
quer in  Gresty  v.  Gibson  (a)  did  not  intend  to  oTerroIe 
Ex  parte  Cockbum  (b) ;  they  followed  the  decision  in 
Lay  Y.  Mattram  (c),  on  the  ground  that  they  could  not 
distinguish  between  the  deeds  in  the  two  cases.    But  in 
Lay  V.  Mottram  (c)  there  was  a  recital  that  the  debtors 
were  indebted  to  the  several  persons  whose  names  "  are 
set  forth  in  the  schedule  hereto  (and  which  schedule  b 
intended  to  include  all  the  creditors  of  the  debtors), 
in  the  sums  set  opposite  each  name'' ;  and  the  only  point 
argued  was  that  there  was  no  covenant  by  the  debtors 
to  pay  the  composition  except  such  as  might  be  implied 
£rom  the  recital,  and  a  dissentient  creditor  could  not  be 
bound  by  it.     [Blackbum  J.    That  point  was  raised  and 
answered  by  WtUe$  J.,  p.  487 :— '« Mr.  Philbrick  says  the 
deed  is  unreasonable  and  not  binding  on  dissentient 
creditors,  because  no  remedy  is  given  them  for  the  com- 
position. But  I  think  the  case  of  FarraU  v.  HUdUch  {d) 
furnishes  a  complete  answer  to  that  argument :  it  shews 
that  the  recital  that  the  debtors  had  agreed  to  pay  the 
composition  amounts  in  law  to  a  covenant  to  pay  the 
composition  as  agreed.'']     In  Ex  parte  Cockbum  (i) 
Lord  ffestbujy  C.  said,  88  L.  J.,  Bank.  20 ;  10  Jur. 

(a)  4  ir.  #  a  28. 

(6)  33  L.  J.  Bank.  17 ;  10  Jur,  N.  8.  673. 

(c)  19  a  B.  N,  8,  479. 

(d)  5  C.  B.  N.  8. 840. 
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N.  5.675,  "The  coYenant  is  with  the  parties  to  the        1866. 
deed  of  the  second  and  third  parts,  and  as  the  deed  is       BMxm 
between  parties,  no  person  who  is  not  a  party  conld  sue       waxti. 
upon  the  covenant  i^  and  that  case  was  referred  to  in  i7- 
derton  v.  Jewell,  in  error  (a),  Benham  v.  Broadhurst,  in 
error  (b),  and  followed  in  Martin  v.  Gribble  (c)  and 
The  Cheeterfield  and  Midland  SUkstane  Colliery  Company 
{Limited)  v.  Hawkins  {d).    [He  also  cited  Ex  parte  Raw- 
Hnffs  (e)  zndEx  parte  Godden{f),  per  TumerluJ.,  and 
Lyney.  fFyatt(y).] 

It  is  an  established  rule  of  the  law  of  England  that 
no  person  can  sue  upon  a  covenant  contained  in  a  deed 
between  parties  unless  he  is  a  party  to  the  deed.  In 
2  Pretton  on  Conveyancing,  p.  894,  2nd  ed.,  **  With 
reference  to  indentures  between  parties,  it  seems  to  be 
a  general  rule,  that  no  one  can  be  considered  as  a  party 
to  a  deed,  unless  he  be  named  as  a  party  in  the  clause, 
containing  the  names  of  the  persons  who  are  formally 
made  parties.''  In  8  Bythewood  and  Jamum  on  Con* 
teyaneiny,  p.  413,  ed.  1882,  "  On  the  general  principle, 
that  a  stranger  to  a  deed  cannot  take  the  benefit,  of  it, 
covenants  in  an  indenture  entered  into  with  persons  who 
are  not  parties,  confer  no  right  of  action  on  such  persons ; 
and  where  a  deed  is  expressed  to  be  made  between 
parties,  the  persons  so  named  alone  are  parties  to  the 
instrument/'  [He  also  cited  Seudamore  v.  Fanden- 
etene{h),  Salter  v.  Kidgly  (i),  per  Holt  C.  J.,  Storer  v. 
Gordon  (J),  Metcalfe  v.  Bycrqft  (*),  Berkeley  v.  Hardy  {/), 

(a)  16  CB. N,  a.  142.  (b)  SK^C.  472. 

(c)  3  JSr. #  a  631.  (d)  3ir.#C.677. 

{€)  \lhQ,J.^8.22&.  if)  1  Ik G. J.  f  8.260,272, 

is)  18  a  B,  N.  8,  693.  (A)  2  Inst.  678. 

(t)  Carth.  76,  77.  0")  3  ^-  #  A  308, 

(*)  QM.i8.  75.  (0  6  B.  #  C.  366. 
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1866.  Lord  Southampton  y.  Brown  (a),  Buskett  ?.  Beavan  (b), 
BtcTza  per  Tmdal  C.  J.]  [fiJacUum  J.  The  text  writers  say 
wim.  ^b^^  only  the  ''  persons  named''  are  parties  to  the  deed; 
bat  their  attention  was  not  called  to  this  point,  and  they 
do  not  say  that  a  person  may  not  be  made  a  party  to  a 
deed  by  description.  No  case  expressly  in  point  haa 
been  cited.  Joseph  Brown. — In  Maugham  v.  Skarpe{e) 
it  was  held  that  a  deed  inter  partes,  by  which  the  morU 
gagor  assigned  goods  to  TTu  City  Investment  and  Advance 
Company 9  operated  as  an  assignment  to  the  two  penons 
who  carried  on  business  under  that  name :  and  WUUttm 
J.  said,  p.  468,  **  It  is  fully  settled  that  a  grant  may  be 
good,  though  the  grantee  be  not  named  by  his  christian 
or  surname/'  Blackburn  J.  That  case  expressly  decides 
that  a  deed  operates  in  favour  of  a  person  not  named  as 
a  party  if  he  is  described  with  certainty.]  The  enact- 
ment in  Stat.  8  &  9  Vict.  c.  106.  s.  5.  was  required  in 
order  to  enable  a  person  not  named  as  a  party  to  an 
indenture  to  take  under  it  an  interest  in  tenements  and 
hereditaments,  or  the  benefit  of  a  condition  or  ooTenant 
respeipting  tenements  and  hereditaments. 

Joseph  Brown  was  not  called  upon  to  reply. 

Blackburn  J.  Our  judgment  must  be  for  the 
defendant.  Whatever  doubt  may  be  entertained  as  to 
the  propriety  of  the  decision  in  Gresty  v.  Gibson  (rf)* 
which  however  I  think  is  quite  right,  must  be  settled 
in  a  Court  of  error.  The  point  was  there  expressly 
brought  before  the  Court  of  Exchequer  and  decided 
after  time  taken  to  consider.  My  own  opinion  is,  that 
where  a  deed  is  made  between  parties  a  person  who  is 

(fl)  6  5.  #  a  718.  (6)  1  Bififf.  N.  a  103. 120. 

{c)  17  as.  N,  8.  443.  (rf)  4  -ff  #  C.  28. 
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not  named  a  party  to  it,  but  is  so  described  that  he  can        1866. 
be  ascertained,  may  sue  upon  the  covenants  contained       bmym 
in  it,  and  I  am  strengthened  in  that  opinion  by  the       watts. 
judgment  of  that  very  learned  Judge  Sir  E.  V.  Williams 
in  Maugham  y.  Sharpe  (a). 

Shib  J.    We  are  bound  by  the  decision  in  Gresty  t. 
Gibson  (b). 

Judgment  for  the  defendant. 

(a)  17  a  J?,  a:  &  443.  463.  (b)  4  iST.  #  C.  28. 


IN  THE  EXCHEQUER  CHAMBER. 
Llotd  against  Harrison. 

Wednesday, 

By  The  Bankraptejr  Act,  1861,  24  &  26  Fict  c.  134.,  "after  notice  of  jJay  9th. 

the  filing  and  registration  of  such  deed"  i.  «.,  snch  composition  deed,  "  has  — — 

been  given  as  aforesaid,  no  execution,  sequestration,  or  other  process  ci.«;jr 

a^nst  the  debtor's  property  in  respect  of  any  debt,  and  no  nrocess  against  nyo^^}^^ 

his  perron  in  respect  of  any  debt,  other  than  &c.,  shall  be  arailable  to  „„  j_.  Kank- 

any  creditor  or  claimant,  without  leaxe  of  the  Court ;  and  a  certificate  -..^^^^  j^t ' 

of  the  filing  and  registration  of  such  deed  under  the  hand  of  the  chief  ^gg^  ^^  ^  26 

registrar  and  the  seal  of  the  Court  shall  be  available  to  the  debtor  for  rr-^*^  134^ 

all  purposes  as  a  protection  in  bankruptcy."    Held,  afiKnning  the  judg-  '^  |(.q  ' 

inent  of  the  majority  of  the  Court  of  Queen's  Bench,  that  the  production  **   ^  ,:,  ^^^^ 
of  a  certificate  which  on  the  face  of  it  was  the  certificate  of  the  filing  and     f^jfl.'fj„^„fnt, 

registration  of  a  valid  deed  justified  the  sheriff  in  discharging  a  debtor  ^,    .  r^^^^  ^f  ' 
vhom  he  had  arrested  at  the  suit  of  a  creditor  who  had  not  executed      ^T-  f!.^^ 

the  deed,  although  the  deed  afterwards  turned  out  to  be  invalid  under  ^^^ 
the  Act 

HTHE  Court  of  Queen^a  Bench  having  given  judgment 
for  the  defendant^  see  vol.  6^  p.  36|  the  plaintiff 
broaght  error.  The  only  question  argued  was,  whether 
a  deed  of  assignment  under  The  Bankruptcy  Act^  1861, 
24  &  25  Vict.  c.  134.,  which  turned  out  to  be  invalid 
justified  the  sheriff  under  sect.  198  in  discharging  a 
debtor  upon  the  production  of  the  certificate  of  registra- 
ion  of  the  detd  uudtr  sect.  192. 
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1866.  T.  Henry  Baylu,  for  the  plaintiff:— The  certificate  of 

Lloyd  an  invalid  deed  is  no  protection  to  the  debtor,  Uderton  y. 
Habkisoh.  Castrique  (a),  nor  to  his  bail,  Uderton  v.  JeweB  (ft),  against 
a  creditor.  And  an  action  against  bail  for  not  render- 
ing the  debtor  would  be  an  idle  form  if  the  sheriff  could 
not  take  the  debtor  into  custody  or  was  bound  to  dis- 
charge him  upon  the  production  of  the  certificate  of  an 
invalid  deed.  The  defendant  may  apply  for  his  discharge 
to  the  Court  out  of  which  the  process  issued,  or  to  the 
Court  of  Bankruptcy  under  sect.  112  of  The  Bankrupt 
Law  Consolidation  Act,  1849>  12  &  13  Vict  e.  106.; 
but  then  those  Courts  on  production  of  the  certificate 
would  inquire  into  the  matter  and  would  not  discharge 
him  if  the  deed  on  examination  turned  out  to  be  invalid, 
Dewhurst  v.  Kershaw  (c),  Leigh  Y.Pendlebury  (d) ;  or  if  the 
debt  for  which  the  debtor  was  arrested  was  incurred  after 
the  adjudication,  Philips  v.  Poland  {e\  Re  Poland  (f); 
whereas  if  the  sheriff  was  bound  to  act  on  the  pro- 
duction of  the  certificate  the  discharge  would  be  wrong- 
ful. Dewhurst  v.  Kershaw  {c)  shews  that  the  Courts 
will  refuse  to  discharge  the  debtor  out  of  custody  while 
they  do  not  set  aside  the  certificate,  having  regard  only 
to  the  invalidity  of  the  deed ;  they  treat  the  granting  of 
the  certificate  by  the  registrar  as  a  mere  ministeri.'d 
act  {Erk  C.  J.  One  Court  does  not  set  aside  the 
process  of  another.] 

This  certificate  is  not  like  a  ca.  sa.  or  fi.  fa.,  which  is 
a  protection  to  the  sheriff.  An  officer  is  protected  in 
the  execution  of  process  only  where  it  came  from  a 
judicial  source  and  the  issuing  it  was  a  judicial  act  of 

(a)  UCB.  N.  8.  99. 

(A)  14  Id.  665;  amrmed  in  error,  16  Id.  142. 
(c)  1  ff.  i-  C.  726.  (d)  15  a  B.  N.  8,  815. 

(«)  IH.^R.  235. 
(/•)  35  L.  J.  Bank.  19 ;  12  Jur.  N.8,43&\  Law  Rep.  1  Chane,  App.  536. 
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a  competent  authority;  The  case  of  the  Marshalsea  (a),        1866. 
Thomas  v.. Hudson  (4),  Saffery  y.  Jones  (c\  Norton  v.        llotd 
Walker  (rf).  Hardship  on  the  sheriff  is  no  valid  argument,     HiEwaoi 
for  the  law  in  several  instances  subjects  him  to  greater 
liability  than  other  persons ;  Bateman  v.  Famsworth  {e), 
Haythom  y.  Bush  (J).     And  his  officers  have  not  the 
protection  which  other  officers  have  in  the  execution 
of  warrants;   stat.  24  O.  2.  e.  4A.   s.  6.,  Copland  v. 
Pou>en(ff),  GladwellY.  BlaJce  (A). 

A  certificate  of  the  filing  and  registration  of  ''  such 
deed"  in  sect.  198  means  a  deed  which  would  be  valid 
nnder  sect.  192.  [Bramwell  B.  Your  argument  is 
that  there  cannot  be  a  certificate  of  such  deed  unless 
there  is  such  a  deed  as  the  statute  requires ;  but  there 
might  be  a  certificate  of  a  deed  though  there  was  no 
deed :  the  words  are  not  "  a  certificate  of  the  same  deed." 
Suppose  the  debtor  produced  a  certificate  of  a  deed  which 
on  the  face  of  the  certificate  was  bad ;  would  not  the 
sheriff  be  at  liberty  to  say  that  the  certificate  was  bad  ?] 
There  is  a  difference  between  the  language  of  this  sec- 
tion and  of  sect  113  of  The  Bankrupt  Law  Consolidation 
Act,  1849,  12  &  18  Vict  c.  106. :  in  the  latter  the 
bankrupt  is  to  be  discharged  on  producing  *'  such  pro- 
tection,'^ that  is,  the  order  given  by  the  Court,  which 
the  officer  is  bound  to  obey.  And  there  are  reasons  why 
the  order  for  protection  in  bankruptcy  should  entitle 
the  bankrupt  to  his  immediate  discharge ;  he  is  under 
the  controul  of  the  Court  of  Bankruptcy,  and  all  his  pro- 
perty  vests  in  his  assignees,   whereas  in  the  case  of  a 

(tf)  10  Co,  eSb.,  70  a. 

{b)  14  3f.  #  ff'.  353 ;  affirmed  in  error,  16  Id,  885. 

(e)  2  B.  #  Ad.  5»8.  (d)  3  Exeh,  480. 

(«)  29  /..  J.  Exeh,  366.  (/)  2  Jhwl,  641. 

{g)  1  Bing.  360.  {h)  1  Cr.  M.  ^  /?.  636. 
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1866.  composition  deed  under  The  Bankruptcy  Act,  1861, 
Li^QYjj  there  need  be  no  cessio  bonorum,  and  if  the  deed  is  bad 
Hakkiboit.  ^^  fictitious  the  debtor  would  haye  an  opportunity  of 
getting  out  of  the  way  together  with  his  property. 
lErle  C.  J.  In  modem  l^slation  &TOur  has  been 
shewn  towards  debtors  as  a  body.  If  a  debtor  has  made 
a  valid  deed,  and  produces  a  certificate  of  it,  the  sheriff 
is  required  to  discharge  him ;  why  should  not  the  sheriff 
discharge  him  if  he  produces  a  valid  certificate?]  The 
debtor  may  go  before  a  Judge  and  take  advantage 
of  his  privilege  under  the  certificate,  and  no  action  will 
lie  against  the  sheriff  for  refusing  to  discharge  him; 
Magnay  v.  Burty  in  error  (a).  Further,  the  protection 
intended  to  be  given  by  sect  198  is  an  interim  protec- 
tion, such  as  was  given  by  stats.  5  G.  2.  c.  80.  s.  5., 
6  G.  4.  r.  16.  *.  117.,  12  &  13  yict.  e.  106.  w.  112-113., 
which  was  only  for  a  limited  period,  for  the  purpose  of  his 
attendance  on  the  Court,  and  for  the  benefit  of  the  credi- 
tors. [J?rfcC.  J.  The  extent  of  the  protection  is  one  thing, 
the  time  during  which  it  lasts  is  another.  Bramwell  B. 
The  first  clause  of  sect.  198  protects  the  debtor's  pro- 
perty as  well  as  his  person.]  But  there  is  no  penalty  on 
the  ofiicer  for  taking  the  goods  of  the  debtor  after  the 
production  of  a  certificate. 

The  provision  in  sect.  198  that  execution  shall  not  issue 
*'  without  leave  of  the  Court,"  which  gives  rise  to  the  argu- 
ment that  until  the  certificate  is  set  aside  there  can  be  no 
execution  without  the  leave  of  the  Court,  is  answered  by 
Cockburn  C.  J.  in  the  Court  below,  6  B.  ^  S.  85-7 ;  and 
in  Ex  parte  Stvart  (Jb)  Lord  Westhury  C.  held  that  a  bank- 
rupt was  not  entitled  to  a  release  under  sect.  1 12  of  Tlie 
Bankrupt  Law  Consolidation  Act,  1849,  unless  it  would 
(a)  h  Q.  B,  381.  (b)  33  L.  J.  BtmJ:,  4 ;  9  Jur.  ^\  S.  1303. 
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adyance  the  interests  of  the  creditors  under  the  bank-        1866. 
rnptcy.  Liotd 

It  is  also   said  that  if   the  deed   was  invalid  the     haebisoh. 
plaintiff  ought  to  have  applied  to  set  aside  the  certificate ; 
but  it  is  doubtful  whether  the  Court  of  Bankruptcy  has 
jarisdiction  unless  the  deed  is  valid. 

MeBish,  for  the  defendants. — The  certificate  set  out 
in  the  plea  is  on  the  face  of  it  the  certificate  of  a  valid 
deed,  though  it  gives  a  misdescription  of  the  deed, 
which,  aixwrding  to  the  decision  in  Ildertoav.  Jewell  (a), 
is  not  a  valid  deed;  that  decision  however  may  be 
questioned  if  the  present  case  goes  to  the  House  of  Lords. 
Here  the  question  is,  what  is  the  duty  of  the  sheriffs 
oflScer  when,  upon  an  arrest,  such  a  certificate  is  produced  ? 
If  it  is  his  duty  to  keep  the  debtor  in  custody  until  dis- 
charged by  order  of  a  Court  the  last  clause  in  sect 
Ids  would  be  superfluous.  The  certificate  is  given  for 
the  express  purpose  that  the  officer  should  at  once 
act  upon  its  production.  If,  indeed,  the  certificate  was  * 
on  the  face  of  it  the  certificate  of  an  invalid  deed  the 
question  might  be  doubtful ;  but  when,  as  in  the  present 
case,  the  certificate  shews  a  valid  deed,  the  officer  is 
not  bound  to  inquire  whether  the  deed  was  good ;  nor 
are  there  any  means  by  which  he  can  inquire  whether 
the  requisite  proportion  of  creditors  -have  signed  the 
deed.  [Bramwell  B.  Sect  198  does  not  say  "  If  there 
is  such  a  deed  valid  under  the  statute  the  officer  shall 
discharge  him.''  Also  the  Legislature  might  have  said 
that  the  certificate  shall  have  the  same  effect  as  a 
certificate  of  conformity,  in  which  case  the  Judge  is  to 
discharge  the  debtor.] 

The  registrar  exercises  judicial  functions  when  he 

(fl)  14  a  B,  N,  S.  665 ;  affirmed  in  error,  16  Id.  142. 
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1866.  registers  and  grants  a  certificate  of  a  deed :  it  is  Us 
Llotd  ^^ty  to  see  that  the  deed  is  vaKd  under  the  statute 
Hab&isov.  <^<^<^^uig  to  the  decisions  of  the  Courts,  and  he  must 
make  a  correct  abstract  of  it  in  his  book  of  r^stration. 
In  the  Court  below  Crompton  J.  said,  6  B.  ^  S.  80-81, 
*'  My  judgment  proceeds  on  the  ground  that  the  Legis- 
lature appears  to  me  to  have  pointed  out  the  document 
in  question  as  the  one  on  which  the  sheriff  is  to  act,  at 
all  events  until  he  has  notice  of  the  invalidity  of  the 
deed;  and  I  think  him  excused  by  the  Legislature 
directing  him  not  to  persist  in  executiug  the  process,  if 
such  document  be  produced,  just  as  he  is  where  the 
plaintiff  himself  has  directed  him  not  to  execute  the 
process.  I  cannot  construe  the  act  of  the  Legis- 
lature as  imposing  so  monstrous  a  hardship  upon  the 
sheriff  as  to  direct  him,  under  severe  penalties,  to  act 
upon  the  production  of  the  document,  and  yet  to  leave 
him  liable  in  so  acting  as  for  a  breach  of  duty  if  it 
should  turn  out  that  circumstances  of  which  he  can  have 
no  knowledge  have  made  invalid  the  deed  on  which  the 
certificate  is  founded.  The  Legislature  throws  upon  the 
registrar,  as  the  officer  of  the  Court,  the  responsibility 
of  seeing  that  the  requisite  proportion  of  creditors  have 
signed,  and  he  has  the  affidavit  before  him  of  that  fact, 
and  he  has  also  the  deed  before  him  from  which  he  is  to 
make,  in  his  book  of  registry,  a  short  statement  of  the 
nature  and  effect  of  the  deed.  The  sheriff,  being  re- 
quired to  act  merely  on  the  production  and  having  a 
copy  of  the  certificate  of  the  registration,  has  no  means 
of  testing  its  validity,  either  in  point  of  fact  or  law. 
The  Legislature  would  be  putting  him  in  a  worse  position 
than  in  the  ordinary  case  of  difficulty  of  a  sheriff, 
who  can  inquire,  and  whose  duty  it  wns  in  many  cases 
at  common  law  to  inquire,  into  the  validity  of  docu- 
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ments.  Here  the  LegiHlatnre  in  effect  takes  from  him  1866. 
all  opportunity  of  inquiry  and  durects  what  is  his  duty  Ixotd 
on  production  and  receipt  of  a  copy  of  the  certificate.  HAK»iaoH. 
It  seems  to  me  that  the  Legislature  have  said  that  the 
doenment  in  question  is  to  be  evidence  that  *'  sucV  valid 
deed  has  been  duly  executed,  upon  which  the  sheriff  is 
required  to  act,  and  that  in  effect  he  is  prevented  by 
the  Legislature  from  inquiring  farther,  and  is  compelled 
to  act  at  once  upon  that  evidence,  at  all  events  unless 
he  has  some  knowledge  or  notification  of  the  badness 
of  the  deed.  I  think,  therefore,  we  ought  to  hold 
that  the  sheriff  in  the  case  at  bar  was  justified  in 
discharging  the  debtor,  who  produced  the  certificate  of 
the  registrar  in  due  form  that  such  a  deed  had  been 
executed,  although  the  deed  afterwards  turned  out  to 
be  invalid." 

As  to  the  argument  that  the  creditor  is  deprived  of 
execution  by  the  production  of  the  certificate  of  an 
invalid  deed,  he  may  apply  to  the  Court  of  Bankruptcy 
or  to  a  Court  of  law  for  leave  to  issue  execution.  [He 
dted  Ex  parte  SomerviUe,  in  re  Tressider  (a),  per  Lord 
Cranworth  C]  The  Legislature  could  not  have  intended 
that^  where  a  deed  was  not  binding  on  non-executing 
creditors,  a  creditor  who  had  got  judgment  shoidd  be 
in  a  better  position  than  a  creditor  who  had  not 

T.  Henry  Baylis,  in  reply. 

Erle  C.  J.    We  are  of  opinion  that  the  judgment  of 

the  majority  of  the  Court  below  should  be  affirmed. 

The  matter  was  discussed  with  remarkable  research  and 

very  powerful  argument  by  the  Lord  Chief  Justice  on 

(a)  35  L.  J,  Bank.  1.4;  Law  Rep,  I  Chanc.  App,  21.  24. 
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1866.  one  side,  and  by  Crompion,  MeUor  and  Shee  JJ.  on  the 
Iju)td  other.  The  words  of  sect  198  of  The  Bankruptcy  Act, 
Hamwoh.  1^^'  24  &  25  Vict  c.  184.,  are,  «  a  certificate  of  the 
filing  and  registration  of  such  deed  under  the  hand 
of  the  chief  r^strar  and  the  seal  of  the  Court  shall 
be  ayailable  to  the  debtor  for  all  purposes  as  a  protection 
in  bankruptcy .''  We  are  of  opinion  that  the  certificate 
of  such  a  deed  is  that  which  is  to  operate  as  a  valid 
certificate;  the  sheriff  is  not  bound  to  ascertain,  what 
indeed  is  beyond  his  powers,  whether  a  valid  deed  exists. 
.  The  last  clause  in  sect  198  would  have  no  operation  if 
it  was  necessary  that  he  should  inquire  into  the  validity 
of  the  deed :  the  certificate  is  the  document  he  is  to 
look  at  and  act  upon.  It  is  insisted  that  the  '^  certificate 
of  the  filing  and  registration  of  jkc/i  deed^'  means  the 
certificate  of  the  filing  and  registration  of  a  valid  deed ; 
but  the  certificate  in  the  present  case  was  on  the  fiice  of 
it  a  certificate  of  a  valid  deed,  and  the  certificate  is  the 
document  produced  to  the  sheriff's  officer.  We  are  also  of 
opinion  that  the  words  "  shall  be  available  to  the  debtor 
for  all  purposes  as  a  protection  in  bankruptcy^^  do  not 
give  the  debtor  a  mere  privilege,  but  a  right  to  be  at  once 
discharged  as  a  protection  in  bankruptcy  does.  We 
need  not  inquire  whether  the  sheriff  is  liable  to  a  penalty 
of  5/.  for  every  day  he  detains  the  debtor  in  custody 
after  the  production  of  the  certificate ;  he  is  justified 
in  discharging  him,  and  would  be  wrong  if  he  did  not 
do  so.  We  adhere  to  the  judgment  of  the  majority  of 
the  Judges  of  the  Court  below,  and  rest  on  the  passage 
cited  by  Mr.  MellUh  fiom  the  judgment  of  Mr.  Justice 
Crompton,  whose  words  we  refer  to  because  he  is  no 
more,  though  there  are  equally  powerful  statements  in 
the  judgments  of  the  other  Judges  concurring  with  him  j 
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the  effect  of  which  is,  that  the  certificate  is  the  docu.       1866. 

ment  on  which  the  sheriff  is  to  act,  at  all  eyents  until       ^^^^^ 

he  has  notice  of  the  invalidity  of  the  deed.  „    ^• 

^  Haeeisoh. 

Pollock  C.  B.,  Byles  and  Xiatino  JJ.,  Bbamwell 
and  PiGOTT  BB.,  concurred. 

Judgment  affirmed. 


Kemp  against  Halltoat.  S^T^] 

[Reported,  vol  6,  pp.  723,  757,] 


Bbamwell,    Official    Assignee    of   Sebyice,    a  Saturday, 

Bankrupt,  against  Eglington.  

Bankruptcy 
On  the  22nd  Octcber,  1862,  by  deed  between  8,  and  the  defendant,  &,   ;^^' \^\;,. 
in  consideration  of  £60  advanced  by  the  defendant,  assigned  all  his   ^^.^/^  '^^ 
household  furniture  and  effects  to  the  defendant,  with  a  proviso  for  ^- J***  *••  ^* 
making  the  deed  void  if  S,  should,  on  demand  in  writing  given  to  him,    ^J*^'  . 
or  left  at  his  last  place  of  abode,  pay  the  £50  with  interest;  and  in   *™',?**  . 
de&ult  of  payment  contrary  to  the  proviso,  "  then  at  any  time"  there-   A(f;udteaiu)fL 
after  the  defendant  was  empowered  to  take  possession  of  and  sell  the  Petition  m 
goods;  and  until  default  S.  was  to  retain  possession  of  them.    On  the  jormApa^ 
12th  Ftkruary^  8,  was  taken  in  execution  and  committed  to  the  county  -Pf^* 
gaoL    On  the  16th,  the  defendant,  knowing  A  to  be  in  gaol,  took  pos-    Bankrupt  Laio 
session  of  the  goods  and  sold  them  on  the  13th  March,    On  the  18th    ConsohMtcn 
Ftbnuuy,  8.  having  made  the  affidavit  required  by  sect  9S  of  The  Bank-  ff^'/^jT-.  ^ 
ruptcy  Act,  1861,  24  &  26  Vict.  e.  134.,  petitioned  in  formA  pauperis,    ^^  #  13  Vtct. 
and  on  the  23pd  was  brought  up  te  the  County  Court  and  adjudicated  ^  ™>'*  ,^* 
a  bankrupt  under  the  99th  section.    In  trover  by  the  official  assignee  -o***  V^*«^« 
against  the  defendant : 

1.  Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  by  sect. 
108  of  Stat  24  &  &  Vict.  c.  134.  the  abjudication  related  back  to  the 
date  of  the  commitment  of  8.  to  prison,  and  therefore  the  goods  which 
▼ere  then  in  his  order  and  disposition  by  the  consent  of  the  defendant 
passed  to  the  official  assignee,  and  the  transaction  was  not  protected  by 
sect  133  of  The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Viet. 
e.  106. 

2.  Quare,  whether  sect  103  of  the  Bankruptcy  Act,  1861,  24  &  25 
Vict.  e.  134*,  applies  to  an  a^udication  made  by  the  registrar  under 
sect  101? 

n^HE  defendant  appealed   from  the  decision  of  the 
Court   of  Queen's   Bench  discharging  a  rule  to 
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1866.  enter  a  nonsuit  or  a  verdict  for  the  defendant.  The 
BftAMWKLL""  ^^^^  appear  from  the  report  of  the  case  in  the  Court 
EaLiKaxoH.    ^«^^^-    See  6  B.  tf  S.  S9. 

The  case  was  argued  on  May  9  and  10 :  before  Erle 
C.  J.,  Pollock  C.  B.j  Btles  and  Keating  JJ.  and 
Bbahwell,  Channsll  and  Pigott  BB.  Btles  J.  and 
PiGOTT  B.  left  before  judgment  was  given. 

Edward  James  (Lewers  with  him)^  for  the  defendant- 
First.  The  adjudication  of  bankruptcy  against  the  debtor^ 
who  was  a  pauper  petitioner  in  prison  on  the  28rd  Fdh 
ruary,  did  not,  by  virtue  of  sect.  108  of  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict.  c.  134.,  relate  back  to 
the  date  of  his  commitment  to  prison  on  the  12tlL  The 
operation  of  sect.  103  is  confined  to  cases  of  recusant 
or  contumacious  prisoners  within  sect  102,  who  have 
been  brought  up  and  committed  by  the  County  Court 
Judge,  and  has  reference  to  adjudications  under  sect 
99.  The  ordinary  act  of  bankruptcy  not  of  a  penal 
character  by  a  trader  is  lying  in  gaol  for  fourteen  days, 
at  the  end  of  which  time,  under  sect.  71,  he  is  deemed 
to  have  committed  an  act  of  bankruptcy,  and  under 
sect  101  an  order  of  adjudication  in  bankruptcy  may 
be  made  against  him ;  and  this  includes  all  persona  in 
gaol  whether  paupers  or  not  There  is  an  exception  in 
sect  71  in  the  case  of  debtors  who,  having  been  arrested, 
committed,  or  detained  for  debt,  escape  out  of  prison  or 
custody;  they  are  deemed  to  have  committed  an  act  of 
bankruptcy  from  the  time  of  their  arrest,  commitment, 
or  detention.  Sects.  102  and  103  should  be  read 
together  as  if  they  were  one  section,  introducing  another 
exception  in  the  case  of  contumacious  debtors.  [j5ram- 
well  B.  That  construction  would  be  justified  if  the 
words  in  sect.  103  were  "  every  adjudication  against  any 
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prisoner  for  debt  so  brought  as  last  aforesaid.^']    If       1866. 

sect  108,  as  the  Court  of  Queen's  Bench  held,  applies     bbamwma 

to  a  prisoner  brought  up  before  the  County  Court    j^qj^'^^^^^ 

Judge  and  adjudged  a  bankrupt  under  sect  99,  and 

not  to  a  prisoner  adjudged  a  bankrupt  by  the  registrar 

under  sect.  101,  there  will  be  a  difference  between  the 

two  cases  which  the  Legiskture  could  not  have  intended, 

—in  the  former  the  adjudication  will    relate  back  to 

the  date   of  the   arrest,  in  the    latter  it  will  relate 

back  only  to  the  expiration  of  the  fourteen  days  if  a 

trader,  or  of  the  two  calendar  months  if  not  a  trader, 

nnder  sect.  71. 

Secondly.  Assuming  that  sect.  108  applies  to  the  cases 
of  bankrupts  who  have  done  no  more  than  petition  the 
Court  in  fonn&  pauperis  and  been  thereupon  adjudi- 
cated bankrupt,  the  seizure  of  the  goods  having  been 
made  by  the  defendant  on  the  16th  February  without 
notice  at  the  time  of  the  seizure  of  any  prior  act  of 
lumkruptcy  committed,  and  having  therefore  preceded 
the  date  of  the  petition  on  the  18th  and  the  date  of  the 
fiat  on  the  28rd,  was  a  protected  transaction  within  sect. 
1S3  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  18  Vict  c.  106.  The  defendant  on  the  16th 
Februartf  h^  knowledge  that  his  debtor  was  in  custody, 
but  that  is  not  knowledge  that  he  would  so  conduct 
himself  as  to  become  a  bankrupt  from  the  first  day  of 
his  imprisonment. 

MelUsh  (  Quain  with  him),  for  the  plaintiff.— [Erie  C.  J. 
We  wish  you  to  confine  your  argument  to  the  question 
whether,  under  sect  108  of  The  Bankruptcy  Act, 
1861,  24  &  25  Viei.  e.  184.,  the  adjudication  in  bank- 
mptcy  rdates  back  to  the  date  of  the  commitment  to 
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1866.  prison  under  sect.  103,  so  as  to  affect  transactions  with 
Bbamwbil"  ^^^  bankrupt  without  notice  of  an  act  of  bankruptcy. 
MOTAw  '^^  adjudication  is  equivalent  to  a  fiat  and  commission 
in  bankruptcy.]  Before  The  Bankruptcy  Act,  1861, 
there  were  two  modes  of  release  from  the  claims  of  cre- 
ditors, one  under  the  Bankruptcy  Acts,  the  other  under 
the  Insolvent  Debtors  Acts.  That  statute  abolishes 
the  distinction  between  bankruptcy  and  insolvency,  and 
puts  bankrupts  and  insolvents  upon  the  same  footing. 
Under  sect  57  of  stat  1  &  2  Vict  c.  110.,  if  a  debtor  in 
prison  had,  by  consent  of  the  true  owner,  goods  in  his 
possession,  order  or  disposition  as  reputed  owner  ''  at 
the  time  of  his  arrest  or  other  commencement  of  his  im- 
prisonment,''  the  goods  became  vested  in  the  assignee; 
and  there  was  no  exception  corresponding  to  sect.  133 
of  The  Bankrupt  Law  Consolidation  Act,  1849, 12  &  13 
Vict.  c.  106.,  in  favour  of  persons  having  bon&  fide 
dealings  with  the  bankrupt  before  the  date  of  the  fiat  or 
filing  of  the  petition  without  notice  of  a  prior  act  of 
bankruptcy.  Under  stat  1  &  2  Vict  c.  110.  u.  57-58. 
the  imprisonment  was  the  dividing  line  between  pro- 
tected and  unprotected  transactions  with  the  debtor, 
other  than  those  which  constituted  a  fraudulent  pre- 
ference within  sect  59,  and  there  was  no  qjiause  about 
notice  because  imprisonment  was  a  notorious  thing :  no 
person  could  have  dealings  with  a  person  in  prison  with- 
out knowing  that  he  was  there.  But  in  framing  the 
code  of  bankruptcy  and  insolvency  law  in  1861,  under 
which  every  debtor  was  to  be  made  bankrupt,  sects.  98- 
105  embrace  a  class,  viz.,  pauper  and  other  prisoners  for 
debt,  to  whom  the  clauses  of  the  Insolvent  Debtors 
Acts  properly  apply.  Sect  108,  which  makes  the  adju- 
dication relate  back  to  the  first  day  of  the  commitment 
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or  detention,  carries  that  out  as  to  debtors  petitioning        isee. 
to  be  discharged  and  brought   up  before  the  county     bbamwsix 
Judge,    [He  was  then  stopped.]  Egumtoh 

Lewers  (in  the  absence  of  Edward  James)  was  heard 
in  reply.— If  indeed  sects.  98-108  of  stat.  SJ4  &  25 
Vtct.  e,  134.  are  to  be  taken  as  forming  a  distinct 
and  separate  code,  relating  to  pauper  prisoners  only, 
the  133rd  section  of  stat  12  &  13  Vict.  c.  106.  would 
have  no  application  here ;  but  they  must  be  construed 
irith  reference  to  the  earlier  statute.  The  reputed 
ownership  clause,  sect.  126  of  that  statute,  was  always 
qualified  by  sect.  133,  and  the  result  of  holding  sects. 
98-103  of  Stat.  24  &  25  Vict.  c.  134.  to  be  a  distinct 
code  would  be  to  give  the  125th  section  of  stat  12  &  13 
Vkt.  c.  106.  a  different  operation  in  the  case  of  bank- 
ruptcies under  these  sections  from  what  it  had  in 
ordinary  bankruptcies.  Again,  if  these  sections  formed 
a  separate  code,  why  should  sect  101  limit  the  juris- 
diction of  the  registrar  to  debtors  who  have  committed 
acts  of  bankruptcy  under  sect.  71  by  lying  in  prison 
being  traders  for  fourteen  days,  and  not  being  traders  for 
two  months?  If  bankruptcies  under  these  sections  relate 
to  the  date  of  the  arrest,  no  reason  can  be  suggested 
why  the  registrar  should  not  deal  with  prisoners  who 
had  lain  one  day  in  prison.  The  concluding  words  of 
sect  103  require  that  the  extent  of  the  operation  of 
these  bankruptcies  should  be  deduced  from  the  other 
provisions  of  the  Act ;  and,  by  saying  that  every  adjudi- 
cation should  be  "  as  valid  and  effectual  for  all  purposes 
as  if  it  had  been  made  under  any  other  of  the  provisions 
of  this  Act,''  it  enacts  by  implication  that  these  bank- 
ruptcies should  not  have  a  more  extensive  operation. 

VOL    \ii.  2   N  B.  &  s. 
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1866.  There  is^  therefore^  intemal  evidence  in  these  sectioni 
B&AMWKx'  *^*^  ^'^^y  ^'^^  ^  ^  construed  with  reference  and  subject 
to  the  rest  of  the  bankrupt  law.  *  Then  the  seizure  of 
the  goods  was  clearly  protected  under  sect.  133  of  stat 
12  &  13  Vict  c.  106.  The  notice  of  an  arrest  was  not 
notice  of  a  prior  complete  act  of  bankruptcy  committed 
at  the  time  of  the  notice,  but  of  an  act  which  might 
become  an  act  of  bankruptcy  by  relation;  and  m 
Edmunds  v.  Gabriel,  on  appeal  (a),  Wtghtman  3>,  in  the 
course  of  the  argument^  p,  522,  took  a  distinction 
between  positive  acts  of  bankruptcy,  such  as  a  petition 
for  adjudication,  and  acts  of  bankruptcy  by  relation. 
[He  also  cited  Conway  v.  Nail  {b),  per  Tindal  C.  J.,  on 
the  similar  words  in  stat.  2  &  3  Vict  c.  29.  s.  1.] 

Erle  C.  J.  We  aflSrm  the  judgment  of  the  Court 
below  on  both  points. 

First.  We  think  that  sect.  103  of  The  Bankruptcy 
Act,  1861,  24  &  25  Vict  c.  134.,  applies  to  a  prisoner 
brought  up  in  the  manner  in  which  the  bankrupt  is 
stated  to  have  been  in  the  present  case.  Sect  98  and 
those  which  follow  relate  to  adjudications  in  bankruptcy 
against  pauper  prisoners  for  debt ;  and  sect  103  relates 
back,  so  far  as  it  can  be  made  available,  to  all  prisoners 
who  come  under  this  chapter  of  the  statute ;  for  we 
read  these  sections  as  forming  a  separate  and  distinct 
chapter.  Then  sect.  103  clearly  applies  to  a  prisoner 
for  debt  brought  up  before  a  County  Court  Judge  imder 
sect.  99.  It  is  not  necessary  to  decide  whether  it  applies 
also  to  prisoners  against  whom  an  order  of  adjudication 
is  made  by  the  registrar  under  sect  101. 

The   second    question   is,  whether   the  transaction 
(a)  7  ff.4'  N.  620.  {b)  1  C,  B.  643.  649. 
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here  was  protected  under  sect.  133  of  The  Bankrupt  1866. 
Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106.  bramwell 
The  transaction  took  place  after  the  imprisonment  eouhotoh. 
of  the  debtor  began,  and  before  the  adjudication. 
The  defendant,  the  owner  of  the  goods,  took  possession 
of  them  between  the  first  day  of  the  imprisonment 
and  the  day  of  adjudication  in  bankruptcy.  It  is  not 
necessary  to  consider  whether  the  knowledge  which  the 
defendant  had  of  the  arrest  and  imprisonment  of  the  debtor 
when  he  took  possession  of  the  goods  would  interfere  with 
the  protection  which  the  transaction  might  otherwise 
receive  from  the  section.  The  moment  Mr.  Mellish 
infused  the  idea  that  before  The  Bankruptcy  Act,  1861, 
there  had  been  a  code  relating  to  prisoners  discharged 
under  the  Insolvent  Debtors  Acts  and  another  code  rela- 
ting to  prisoners  discharged  as  having  become  bankrupts, 
and  that  the  provisions  of  the  two  were  blended  together 
in  The  Bankruptcy  Act,  1861,  the  diflSculty  in  my  mind 
vanished.  For  the  Legislature  may  well  have  intended 
that  sect  103  should  apply  to  all  pauper  prisoners, 
whether  insolvent  or  bankrupt,  coming  under  sect.  98, 
and  by  sect.  103  make  the  operation  of  the  adjudication 
of  bankruptcy  in  this  particular  class  of  bankrupts  as 
complete  as  if  the  debtor  had  been  adjudged  a  bankrupt 
on  the  first  day  of  his  imprisonment.  This  construction 
gives  to  a  bankruptcy  under  this  part  of  the  Act  the 
same  effect  which  an  insolvency  had  under  stat  1  &  2 
Vict.  c.  110.  8.  57.,  which  enacts  that  goods  in  the 
possession,  order,  or  disposition  of  the  prisoner  at  the 
time  of  his  arrest,*  or  other  commencement  of  his 
imprisonment,  by  the  consent  of  the  true  owner  shall 
vest  in  the  provisional  assignee.  By  sect  103  of  The 
Bankruptcy  Act,  1861,  "  Every  adjudication  against  any 
2  N  2 
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1866. 


Bra  M  WELL 

V. 
EOLIHGTOX. 


prisoner  for  debt  so  brought  up  as  aforesaid'^  s&all  have 
**  relation  back  to  the  date  of  his  commitment  or  deten- 
tion,  as  the  case  may  be^  and  shall  be  as  valid  and 
effectual  for  all  purposes  as  if  it  had  been  made  under 
any  other  provisions  of  this  Act/'  Giving  effect  to  that 
section  as  to  insolvents  with  reference  to  the  legislation 
before  existing,  the  adjudication  must  have  its  full 
operation  on  the  first  day  of  the  imprisonment,  and 
consequently  a  transaction  with  the  debtor  after  that 
day  has  no  more  effect  than  if  it  had  occurred  after 
adjudication. 


Pollock  C.  B.,  Keating  J.  and  Bramwell  B.  con- 
curred. 

Judgment  affirmed. 


Thursd4xu, 
May  10th. 

Bailwmf  Com" 
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Moody  against  Corbett  and  others  and  The 
London,  Brighton  and  South  Coast  Railway 
Company. 

A  raUway  Act,  7  &  8  Vict.  c.  xcii.  ss.  216,  217.,  containing  preciielj 
similar  proTisions  to  those  in  The  Lands  Clnuses  Consolidation  Act,  1815. 
8  &  9  lict.  c.  18.  s.  127.,  enacted  that,  "  for  the  purpose  of  making 
provision  respecting  the  sale  of  lands  acquired  by  the  Company  under  the 
provisions  of  this  Act,  bnt  which  shall  not  be  required  for  the  purposes 
thereof,"  the  Company  should  sell  such  superfluous  lands  within  tea 
years  after  the  passing  of  the  Act ;  and  if  the  Company  did  not  sell 
such  superfluous  lands  within  the  period  aforesaid  they  were  to  "vest 
in  and  become  the  property  of  the  owners  of  the  lands  lu^joining  thereto 
in  proportion  to  the  extent  of  their  lands  respectively  adjoining  the 
same.]*  A  sulmequent  Act  obtained  by  the  same  Company,  26  &  ^  Vui. 
c.  cxcii.  s.  28.,  enacted :  "  the  respective  periods  by  the  several  Acts 
relating  to  the  Company  limited  for  the  sale  of  the  superfluous  lands 
are  hereby  respectively  extended  for  five  years  finom  the  passing  of  ^is 
Act,  and  those  several  Act-t  shall  be  read  and  construed  as  if  that  period 
had  been  fixed  by  each  of  those  Acts  respectively."  The  land  of  an 
owner  acyoining  to  superfluous  lands  continued  by  a  line  nearly  parallel 
with  the  railway  until  it  met  the  land  of  another  owner  also  a(\joining 
such  lands,  which  slanted  off  from  the  railway :  Held, 
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1.  That  the  owners  of  adjoixiiD|;  properties  in  contact  with  superfluonfl  1866. 

land  were  entitled  to  hare  it  diYided  among  them  in  proportion  to  the  1_ 

frontage  of  each ;  that  is,  the  length  of  the  line  of  contact  of  each  property,  Hoodt 

if  that  line  was  made  straight  from  the  point  of  intersection  of  the  two  y, 

boundariee  on  one  side  to  the  point  of  intersection  of  the  two  boundaries        Cobbett. 
on  the  other  side. 

2.  That  the  words  "  lands  aconired  by  the  Company  under  the  pro- 
visions of  this  Act,  but  which  shall  not  be  required  for  the  purposes 
thereof,"  extended  to  lands  the  reversion  to  or  other  partial  interest  in 
which  had  been  acquired  by  the  Company,  and  were  not  confined  to 
lands  acquired  with  the  right  to  immediate  possession,  so  that  the  Com- 
pany might  enter  upon  and  apply  them  to  the  purposes  of  the  Company. 

X  That  Stat  26  &  27  Vict.  c.  cxcii.  had  not  the  effect  of  defeating  an 
interest  previously  vested  under  the  provisions  in  the  former  Act 


T^HE  defendants  brought  error  upon  the  following 
judgment  of  the  Court  of  Queen's  Bench  in  this 
case:— "That  the  saidCharhs  Aaron  Moody  ^weiS  and  still 
is  entitled  to  the  possession  of  all  the  land  in  the  plan 
No.  I  hereunto  annexed  and  coloured  pink  at  the  west 
end  thereof^  and  at  the  east  end  thereof  to  a  straight 
line  drawn  Arom  the  point  of  junction  of  the  plaintiff's 
land  with  the  land  of  Thomas  and  James  Turner^  therein 
mentioned,  to  the  nearest  part  of  the  railway  there^  and 
the  whole  intermediate  part  down  to  the  railway^  that 
is  to  say,  so  much  of  the  land  coloured  pink  in  the  said 
plan  which  lies  between  the  land  coloured  yellow,  de- 
scribed therein  as  'formerly  road/  on  the  west,  and  such 
line  so  drawn  as  aforesaid  on  the  east  and  between  the 
plaintiff's  land  coloured  green  on  the  said  plan  on  the 
north,  and  the  railway  therein  described  as  the  London^ 
Croydon  and  Epsom  Railway  on  the  south ;  such  lands 
so  recovered  as  aforesaid  being  part  of  the  freehold  land 
in  the  writ  of  ejectment  in  this  action  mentioned  as 
aforesaid :  therefore  it  is  considered  that  the  said  Charles 
Aaron  Moody  do  recover  against  the  said  Charles  Joseph 
CorbeitfCharles  Walker^  John  Baworth,  William  Nathaniel 
Wright  and  The  London^  Brighton  and  South  Coast  RaiU 
tcay  Company  possession  of  so  much  as  aforesaid  of  the 
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1866.       said  land  in  the  said  writ  mentioned,  with  the  appur- 
]^ooDT       tenances,  as  aforesaid/'  &c. 

CoKBxn.  ^^^  (sicts,  together  with   a   plan    and  the  material 

enactments  of  the  special  Acts,  are  set  out  in  the  report 
of  the  case  in  the  Court  below.     See  5  B.  Sf  S.  859. 

The  case  was  argued  in  Hilary  Vacation,  February  2nd : 
before  Erle  C.  J.,  Pollock  C.  B.,  Willes,  EIeatino 
and  Smith  JJ.,  Martin  and  Pioott  BB. 

BoviU  {Denman  and  Hannen  with  him),  for  the  defend- 
ants.— First.  Sect.  217  of  stat.  7  &  8  Vict  c.  xcii,  which  is 
in  the  same  terms  as  sect  127  of  The  Lands  Clauses  Con- 
solidation Act,  1846,  8  &  9  VicL  c.  18.  s.  127.,  enacts 
that  superfluous  lands  not  sold  by  the  Company  within 
ten  years  after  the  passing  the  Act  shall  "  vest  in  and 
become  the  property  of  the  owners  of  the  lands  adjoin- 
ing thereto,  in  proportion  to  the  extent  of  their  lands 
respectively  adjoining  the  same,"  means  in  proportion 
to  the  frontage  of  each.  The  mode  of  measurement 
adopted  by  the  Court  below  is  arbitrary  and  impracti- 
cable in  some  cases.  Also  it  gives  more  to  the  plain- 
tiff on  the  west  side  than  he  is  entitled  ta  The 
enactment  is  capable  of  being  applied  where  there  is  a 
continuous  piece  of  superfluous  land  parallel  to  the  line 
of  the  railway  and  there  are  owners  of  lands  adjoining 
each  part  of  it ;  but  the  superfluous  land  might  be  a 
square  or  an  irregular  piece  contiguous  to  a  station 
and  detached  from  the  line  of  railway,  and  then  the 
diflSculties  of  applying  the  Act  in  the  case  of  several 
owners  of  adjoining  lands  would,  according  to  the  prin- 
ciple laid  down  by  the  Court  below,  be  insuperable.  The 
plaintiff  has  not  shewn  the  extent  of  Messrs.  Twrner^ 
land  in  respect   of  acreage  or  frontage  adjoining  the 
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saperfiuons  lands^  nor  tbe  extent  of  the  lands  of  the        1866. 
owner  at  the  west  end :  as  to  the  land  coloured  brown       ^qoot 
which  was  "  formerly  road/'  theY«  is  an  express  finding      cobbitt. 
that  it  did  not  belong  to  the  plaintiff  or  the  defendants ; 
bat  it  must  have  an  owner.    In  order  to  recover,  the 
plaintiff  must  shew  some  definite  portion  of  the  lands  to 
which  he  is  entitled;  Doe  d.  Helh/er  v.  King  {a).    "  A 
verdict  that  finds  part  of  the  issue,  and  finding  nothing 
for  the  residue,  this  is  insufficient  for  the  whole,  because 
thej  have  not  tried  the  whole  issue  wherewith  they  were 
charged ;''  Co.  LiU.  227  a. 

Secondly.  As  to  the  lands  of  which  the  Company 
had  no  power  to  take  possession  until  the  leases  fell 
in,  or  to  determine  the  leases  before  the  compulsory 
powers  ceased,  they  were  not  '*  acquired  by  the  Com- 
pany'^  under  the  provisions  of  the  Act,  and  therefore 
the  forfeiture  clause,  which  is  to  ,be  construed  strictly, 
does  not  operate  on  them.  The  Company  did  not  force 
the  leaseholder  to  sell  his  interest. 

Thirdly.  By  stat.  26  &  27  Vict.  c.  cxciL  s.  28.,  passed 
in  1863,  the  time  within  which  the  Company  were  bound 
to  sell  superfluous  laud  has  been  extended  to  the  year 
1868.  The  object  of  that  enactment  was  to  interfere 
with  the  vested  rights  of  persons  who  had  no  other  title 
than  by  forfeiture.  [Martin  B.  That  Act  was  passed 
afier  the  verdict  in  this  actiofi  for  the  plaintiff.]  The 
verdict  was  entered  by  consent.  [Pollock  C.  B.  The 
L^;islatnre  could  hardly  have  intended  to  interfere  with 
actual  possession  so  as  to  change  it.] 

T.  Henry  Baylis  {MeVish  and  Murphy  with  him),  for 
the  plaintiff.— First  The  object  of  the  Legislature  in 

(a)  6  Exch.  791. 
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1866.  stat  7ft  8  Vict,  c.xcii.  «.217.  was  to  prevent  railway  Com- 
MoooT  panics  from  holding  in  mortmain  lands  which  were  not 
CoaBKTT.  wanted  for  the  purposcsof  the  Act,  by  enacting  that  super- 
fluous land  should  not  be  retained  by  them  but  should  vest 
in  other  persons ;  who  those  persons  were  was  a  secondary 
object.  [Erie  C.  J.  But  we  are  bound  to  see  that  the  land 
in  question  vested  in  the  plaintiff.]  The  218th  section 
provides  that  the  Company  before  disposing  of  superfluous 
lands  shall  offer  them  to  the  person  then  entitled  to  the 
lands  from  which  they  were  originally  severed,  and  if 
he  refuse  to  purchase  them  ''to  the  several  persons 
whose  lands  shall  immediately  adjoin  the  lands  so  pro- 
posed to  be  sold :''  this  is  the  same  phrase  as  occurs  in 
sect.  217,  and  means  the  lands  running  along  the  length 
of  the  lands  proposed  to  be  sold.  [He  also  referred  to 
sects.  226,  236.]  Suppose  superfluous  land  along  the 
whole  line  of  railway,  the  words  "  adjoining  the  same" 
refer  to  the  intermediate  lands  continuous  with  and 
lying  side  by  side  with  the  line  of  railway,  so  that 
the  owners  of  adjoining  lands  are  entitled  to  the 
superflous  land  in  proportion  to  the  frontage  of  their 
lands.  [Erie  C.  J.  On  that  theory  the  judgment  of 
the  Court  of  Queen's  Bench  has  given  to  the  plain- 
tiff more  than  he  is  entitled  to.]  The  plaintiff  is 
willing  to  give  up  to  the  Company  a  portion  at  the  west 
end.  [Erie  C.  J.  There  are  two  lateral  claimants,  one 
at  the  east  and  the  other  at  the  west  end.  Smith  J. 
They  are  equally  owners  of  lands  adjoining  the  superfluous 
lands.]  As  to  the  land  on  the  west  side  coloured  brown, 
which  was  ''  formerly  road,''  it  passed  to  the  Company 
with  the  land  which  they  took.  The  presumption  is 
that  the  former  owner  of  that  land  was  owner  of  the  soil 
of  the  old  road  usque  ad  medium  Slum  vis ;  The  Mar- 
quis of  Salisbury  v.  The  Great  Northern  Railway  Cam' 


COBBKTT. 
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pany  (a).  As  to  the  alleged  uncertainty  in  the  proof,  1866. 
the  special  case  reserves  to  the  Court  power  to  draw  all  ^i^^ 
inferences  of  fact  which  a  jury  might  draw ;  and  The 
Common  Law  Procedure  Act,  1852,  15  &  16  Vici. 
c.  76.  «.  185.,  enables  the  Court  to  say  to  how  much  the 
plaintiff  is  entitled.  In  Doe  d.  Hellyer  v.  King  {b)  the 
lessors  of  the  plaintiff  were  tenants  in  common,  and 
there  was  no  evidence  of  their  number. 

Secondly.  If  the  Company  were  entitled  to  retain 
superfluous  land  because  it  was  under  lease  when  the 
ten  years  ran  out,  the  object  of  the  L^slature  would  be 
defeated*  [PoUock  C.  B.  When  an  Act  of  Parliament 
says  that  the  land  shall  vest  and  become  the  property 
otA.  JS.  as  if  he  had  purchased  and  paid  for  it,  and  the 
land  has  been  leased  for  a  term,  it  vests  in  and  becomes 
the  property  of  A,  B.  subject  to  that  term.] 

Thirdly.  Stat.  26  &  27  Vict.  c.  cxcii.  was  an  Act 
obtained  by  the  Company,  and  the  plaintiff  had  no 
notice  of  the  intention  to  introduce  into  it  such  a 
clause  as  sect  28 ;  it  could  not  have  been  intended  by 
the  Legislature  to  interfere  with  vested  rights  without 
specially  providing  for  them.  [Pollock  C.  B.  There  is 
no  legal  distinction  between  this  special  Act  and  others 
which  are  called  public  general  Acts.  This  Act  could 
not  have  been  passed  furtively;  therefore  we  must  give 
effect  to  it]  The  language  of  The  Common  Law  Pro- 
cedure Act,  1852,  15  &  16  Vict.  c.  76.,  has  been  held 
not  to  apply  to  actions  pending  at  the  time  it  passed  (c). 

Hanneh  (by  leave  of  the  Court),  in  reply,  cited  on 
the  second  point  the  decision  of  the  Court  on  the 
third  plea  in  Cobhett  v.  Sir  George  Grey  (rf).     [Polloak 

(a)  6  a  B.  N.  S.  174.  (4)  6  Exch,  791. 

(c)  See  Doe  d.  SnUth  v.  Roe,  BExch,  127;  Pinhom  v.  Souiter,  Id.  13a 

(d)  4  firM.  729. 
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1866.  C.  B.  That  plea  was  founded  on  a  public  general  Act 
lloooT  paBsed  to  indemnify  certain  public  officers  in  the  per- 
CoaBBiT  fonnance  of  statutory  duties.]  It  is  clear  that  private 
rights  are  affected  by  the  provisions  of  a  private  Act  of 
Parliament^  though  it  may  have  been  introduced  and 
passed  without  due  notice  given  to  him ;  The  Edinburgh 
Railway  Company  v.  Wauchope  (a). 

Cur.  adv.  vuU. 

Erle  C.  J.  now  delivered  the  judgment  of  the  Court. 
— In  this  case  we  afiSrm  that  part  of  the  judgment  of  the 
Court  below  which  decides  that  the  defendants  have  no 
defence  under  staL  26  &  27  Vict  c.  cxcii.  s.  28.»  extend- 
ing the  time  for  the  sale  of  superfluous  lands  for  five 
years,  and  we  do  so  for  the  reasons  there  assigned. 

We  also,  for  the  reasons  there  assigned,  affirm  that 
part  of  the  judgment  which  decides  that  sect.  216  of 
Stat.  7  &  8  Vict  c.  xcii.  extends  to  lands  of  which  the 
reversion  had  been  purchased  subject  to  a  term. 

With  respect  to  the  part  of  the  judgment  relating  to 
the  practical  application  of  the  217th  section  of  stat. 
7  &  8  Vict  c.  xcii.  to  the  land,  we  have  found  difficulty 
in  construing  the  enactment  that  the  superfluous  lands 
shall  *^  vest  in  and  become  the  property  of  the  owners 
of  the  lands  adjoining  thereto,  in  proportion  to  the 
extent  of  their  lands  respectively  adjoining  the  same." 
We  cannot  lay  down  a  rule  that  a  straight  line  should 
be  drawn  from  the  point  where  the  boundaries  of  two 
adjoining  owners  meet  to  the  nearest  point  of  the  land 
actually  used  by  the  Company  for  their  works,  and  that 
the  portions  of  superfluous  land  on  each  side  of  that 
line  should  vest  in  the  respective  owners  on  whose 
lands  they  abutted.    In  the  case  of  superfluous  land 

(a)  Sa.iF.  710. 
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Borronnded  by  lands  of  adjoining  owners,  each  owner        1866. 
would  be  entitled  to  a  portion,  though  the  line  defining       ho^dt 
some  portions  might  be  drawn  in  a  direction  from,      cobbect. 
instead  of  to,  the  works  of  the  railway  Company.     But 
notwithstanding  any  difficulty  we  are  bound  to  construe 
and  apply  the  statute,  and  we  do  so  as  follows. 

Where  there  are  several  adjoining  properties  in  con- 
tact with  the  superfluous  land  in  question,  we  think  it 
should  be  divided  among  the  owners  of  such  adjoining 
properties  in  proportion  to  the  frontage  of  each;  and 
by  "frontage'*  we  mean  what  would  be  the  length  of 
the  line  of  contact  of  each  property  if  such  line  was 
made  straight  from  the  point  of  intersection  of  the  two 
boundaries  on  one  side  to  the  point  of  intersection  of 
the  two  boundaries  on  the  other  side.  To  exemplify 
an  application  of  this  principle  we  assume  a  piece  of 
superfluous  land  bounded  by  the  railway  on  the  south, 
and  that  the  line  of  contact  as  above  described  of  the 
owner  adjoining  it  on  the  north  is  twenty  feet  long,  and 
the  line  of  contact  as  above  described  of  each  of  the 
owners  on  the  east  and  west  is  ten  feet  long,  the  owner 
on  the  north  would  take  a  half,  and  each  of  the  other 
owners  a  quarter.  Each  owner  would  take  a  triangular 
piece,  having  the  assumed  straight  line  of  contact  for 
its  base. 

If  this  principle  is  applied  to  the  present  case  it  may 
be  that  Messrs.  Tumer^  on  the  east,  have  in  substance  as 
much  as  they  are  entitled  to ;  at  aU  events  we  have  not  the 
data  to  correct  this  apportionment  if  it  is  wrong.  But 
on  the  west  it  is  found  in  the  case  that  the  land  coloured 
brown  on  the  plan  (a)  does  not  belong  to  the  plaintiff 
or  to  the  defendants;  therefore  neither  party  in  the 

(a)  See  5  £.  #  5.  862.  875. 
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1866.        cause  has  any  claim  either  to  this  land  or  in  respect 

HnoDT       thereof,  though  if  we  had  to  draw  the  western  boundary 

CoKBETT.      ^^  *^®  plaintiff's  portion  of  the  part  coloured  red,  he  is 

not  entitled  to  more  than  would  be  to  the  east  of  a 

straight  line  from  the  south  west  angle  of  his  boundary 

line  to  the  nearest  point  of  the  railway  works. 

According  to  the  principle  of  the  judgment  below  this 
woTild  take  off  a  portion  allotted  to  him  in  that  judg- 
ment, but  we  consider  that  the  statute  ^yes  a  title  to 
each  of  the  adjoining  owners  at  the  time  when  it  comes 
into  operation,  and  that  all  land  has  an  owner,  and  that 
therefore  the  land  coloured  brown  has  an  owner  and 
that  such  owner  has  a  title  to  a  portion  on  the  west  on 
the  above  principle,  and  that  the  plaintiff  has  no  title 
to  such  last  mentioned  portion ;  and  therefore,  as  the 
plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title,  the  decision  in  the  Court  below  on  this 
special  case  for  the  plaintiff  ought  to  be  restricted  id 
the  manner  here  laid  down  in  respect  of  a  further  por- 
tion of  the  land  coloured  red  lying  on  the  western  side 
of  the  superfluous  land  in  question,  which  is  represented 
on  the  plan  as  coloured  red. 

Judgment  of  the  Court  below  affirmed 
in  part,  reversed  in  part. 


The  following  judgment  was  entered  on  the  roll. 

''  It  is  ordered  that  the  portion  of  superfluous  land 
coloured  pink  in  the  plan  No.  I,  to  which  the  plaintiff 
was  and  is  entitled,  is  bounded  in  manner  following,  that 
is  to  say :  bounded  on  the  north  by  the  plaintiff's  adjoining 
land,  and  bounded  by  one  straight  line  drawn  from  the 
extreme  westerly  point  of  the  plaintiff's  boundary  line 
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aforesaid  up  to  the  London^  Croydon  and  Epiom  Railway  1866. 
in  a  south  easterly  direction,  and  bounded  by  another  moodt 
such  straight  line  drawn  from  the  extreme  easterly  point  cqubbtt 
of  the  plaintiff's  boundary  line  aforesaid  up  to  the  said 
railway  in  a  south  westerly  direction^  and  bounded  on 
the  south  by  so  much  of  said  railway  as  lies  between 
the  said  two  lines  so  drawn  from  the  extreme  parts 
respectively  of  the  plaintiff's  laud  as  aforesaid  up  to  the 
said  railway :  such  straight  line  being  so  drawn  as  to 
leave  to  the  owners  of  the  said  adjoining  lands  towards 
the  east  and  west  respectively  the  intermediate  portions 
of  such  remaining  superfluous  land  as  lie  between  their 
respective  frontages,  such  respective  straight  lines  so 
drawn  as  aforesaid,  and  the  said  railway,  so  that  such 
intermediate  portions  and  the  portion  to  which  the 
plaintiff  is  so  entitled  to  recover  as  aforesaid  respec- 
tively bear  the  same  proportion  to  the  whole  of  the 
said  superfluous  land  as  their  respective  frontages  as 
aforesaid,  that  is  to  say :  as  the  lengths  of  the  lines  of 
contact  of  each  property  with  such  superfluous  land,  if 
such  line  were  made  straight  from  the  point  of  intersec- 
tion of  the  boundaries  on  the  one  side  to  the  point  of 
intersection  of  the  boundaries  on  the  other  side,  bear  to 
all  such  frontages  or  length  of  lines  of  contact  as  afore- 
said collectively  exclusive  of  the  said  London,  Croydon 
and  Epsom  Railway. 


END   OF   EASTER   VACATION. 


554 


1866.  CASES 

ARGUED  AND  DETEBMINED 
iir 

THE  QUEEN'S  BENCH, 


TRINITY    TERM, 

XXIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

<30CKBURN  C.  J.         I  MeLLOR  J- 

Blackburn  J.         I  Sheb  J. 


Saturday,        The  QuEEN  aoavost  Oliver  William  Farreb, 

Arav26th.  _ 

Esq.,  and  another. 

Highway, 

?^&!''     .  1.  Sects.  94  and  95  of  stot.  6  &  6  ^.  4.  c.  60.  and  sects.  18  and  19 

^  •  atT  °^  ®^**  25  &  26  Vict.  c.  61.,  which  give  to  justices  at  Special  Sessions  a 

jurtsaictton       gummary  jurisdiction  to  enforce  the  duty  of  repairing  highways,  and 
iHtwi  "  ^  *^®  ^"^y  ^^  obligation  of  such  repairs  is  denied"  (sect.  95  of  st«i 

M\       cu'  Qfi    5  &  6  JT.  4.  c,  50.),  or  "  when  the  liabUity  to  repair  is  denied"  (sect  19 
25^'  ^  Fk^      ^^  *^^  26  &  26  VicL  c.  61.),  requires  them  to  direct  an  indictment  to 
c  61  «  18  19    ^®  preferred  against  the  parish  or  party  charged  therewith,  apply  only 
to  admitted  highways ;  therefore  their  power  to  direct  an  indictment  to 
be  preferred  exists  only  where  the  liability  to  repair  an  admitted  high- 
way is  denied  on  the  ground  of  liability  in  some  other  person. 

2,  Mandamus  to  justices  to  hear  and  determine  the  matter  of  sum- 
monses against  a  Highway  Board  and  the  waywarden  of  a  parish  under 
Stat.  26  £  26  Vict.  c.  61.  «.  18.,  or  shew  cause  why  they  should  not,  in 
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ponunee  of  sect.  19,  direct  an  indictment  to  be  preferred  against  the         1866. 

pariah  in  respect  of  a  certain  highway  bein^  ont  of  repair.    Return,  that    _ 

on  the  hearine  of  the  summonses  the  liability  to  repair  the  road,  if  it  was     rpj^g  Qubbh 
a  eommon  hi^way,  was  not  denied  by  the  waywarden,  which  denial  was  ^^ 

admitted  by  the  prosecutor  to  be  bonA  fide :  that  the  only  questh>n  was,  Faerb*. 
▼hethor  the  roaa  was  a  common  highway :  that  the  justices  heard  and 
determined  the  matter  of  the  summonses  regarding  the 'state  of  the  road 
and  the  liability  of  the  party  charged  with  the  repair  of  it ;  justifying 
under  sect  19  the  not  directing  an  indictment  to  be  preferred  nor  receiving 
eridence  in  support  of  the  road  being  a  highway.  On  demurrer,  held 
a  good  answer  to  that  part  of  the  mandamus  which  commanded  them  to 
direct  an  indictment  to  be  preferred. 

3.  Qiuertf  whether  it  was  an  answer  to  that  part  which  commanded 
them  to  hear  and  determine  the  matter  of  the  summonses  ? 


TtfANDAMUS.  The  writ;  after  reciting  that  at  the 
Petty  Sessions  for  the  highways  holden  for  the 
Petty  Sessional  Division  of  Wiareham,  in  the  county  of 
Donel,  on  the  26th  Jpril^  1864^  two  summonses,  the 
one  addressed  to  the  Highway  Board  of  the  Wareham 
Highway  District  and  the  other  to  T.  E.  Dowderiy  of  &c., 
the  waywarden  of  the  parish  of  Bere  Begis,  and  issued 
in  pursuance  of  stat.  25  &  26  Vict  c.  61.  s.  IS.,  came 
on  to  be  heardj  and  the  defendants,  before  whom  those 
Sessions  were  holden,  were  then  and  there  required  by 
and  on  behalf  of  J.  W.  Carter,  of  fee.,  to  receive 
evidence  upon  and  hear  and  determine  the  matter  of  the 
two  summonses  or  to  direct  a  bill  of  indictment  to  be 
preferred,  and  the  necessary  witnesses  in  support  thereof 
to  be  subpoenaed  at  the  next  Assizes  or  at  the  next 
Quarter  Sessions  for  the  county  in  pursuance  of  the 
summonses  and  the  provisions  of  the  statute ;  but  that 
they,  not  regarding  their  duty  in  that  behalf,  neglected 
and  refused  to  hear  and  determine  the  two  sum- 
monses and  dismissed  the  same  without  hearing  and 
determining  the  merits  thereof:  commanded  them  at  the 
next  Petty  Sessions  for  the  highways  in  and  for  the 
Petty  Sessional  Division  of  Wareham  to  receive  evidence 
upon  and  hear  and  determine  the  matter  of  the  two 
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1866.  summonses  pursuant  to  sect  18  or  shew  cause  why  they 
The  QuKsn  should  not,  in  pursuance  of  the  19th  section  of  the  Act 
Fajulsa.  ^^^  ^^^  ^^^  summonses,  direct  a  bill  of  indictment  to 
be  preferred  against  the  inhabitants  of  the  parish  of 
Bere  RegU  in  respect  of  a  certain  highway  mentioned 
in  the  summonses  as  being  out  of  repair,  fee.,  and  the 
necessary  witnesses  in  support  thereof  to  be  subpcenaed 
at  and  for  the  next  Assizes  or  at  the  next  Quarter 
Sessions  for  the  county  within  which  the  highway  is 
situate. 

Return.  That  on  the  hearing  of  the  summonses  J,  W, 
Carter  appeared  by  his  attorney  in  support  of  them,  and 
the  Highway  Board  of  the  fVareham  Highway  District, 
and  T.  E.  Dowden,  the  waywarden  of  the  parish  of  Ben 
Jteffis,  applied  in  pursuance  of  and  obedience  to  the 
summonses  by  their  attorney  to  answer  the  matter  of 
the  summonses,  and  it  was  stated  on  behalf  of  J.  ff. 
Carter,  and  admitted  by  the  Board  and  waywarden,  that 
the  summonses  related  to  a  part  of  a  road  called  Hyde 
Road,  situate  within  the  parish  of  Bere  Regis,  and  con- 
taining &;c.,  and  that  the  same  was  out  of  repair,  and 
that  the  parish  of  Bere  Regis  was,  by  a  provisional  order 
of  the  Quarter  Sessions,  confirmed  by  a  final  order  on 
the  6th  March,  1863,  included  in  the  district  of  the 
Highway  Board  of  fVareham.  It  was  further  alleged 
on  behalf  of  J.  W.  Carter,  but  denied  by  the  waywardens 
of  Bere  Regis  on  behalf  of  the  parish,  that  the  road 
was  a  common  highway.  The  liability  to  repair  the 
road  if  the  same  had  been  a  highway  was  not  decied 
by  the  waywardens  on  behalf  of  the  parish,  and  on 
behalf  of  J,  fV.  Carter  it  was  admitted  that  the  denial 
by  the  waywarden  was  made  bonfi  fide,  and  that  the  only 
question  before  the  defendants  was  whether  the  road  was 
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a  common  highway  or  not.      Thereupon  evidence  was        1866. 
tendered  on  behalf  of  J.  fF.  Carter  to  prove  that  the  road    xhe  Quekk 
was  a  common  highway.    The  defendants,  in  pursuance      YkKizn. 
of  Stat  25  &  26  Vict  c.  61.  ss,  18.  19.,  heard  and  deter- 
mined  the  matter  of  the  two  summonses  regarding  the 
state  of  the  road  and  the  liability  of  the  party  charged 
with  the  repair  of  the  same,  but  finding  that  the  sum- 
monses did  not  relate  to  an  admitted  highway  nor  were 
in  respect  of  any  denial  of  a  liability  to  repair  an 
admitted  highway,  nor  that  the  liability  to  repair  the 
road  as  an  admitted  highway  was  then  denied  by  the 
waywardens  on  behalf  of  the  parish,  did  not  direct  a 
bill  of  indictment  to  be  preferred   and  the  necessary 
witnesses  in  support  thereof  to  be  subpoenaed  under 
sect.  19,  nor  did  they  receive  or  hear  the  evidence  on 
behalf  of  J.  W.  Carter  in  support  of  the  road  being 
such  highway,  or  proceed  to  determine  the  question  of 
the  road  being  such  highway,  as  they  were  not  as  such    • 
justices  directed  or  empowered  by  sect.  19  to  hear  any 
evidence  upon  or  determine  the  question  of  a  road  being 
a  highway  or  to  direct  a  bill  of  indictment  to  be  pre- 
ferred under  the  circumstances  before  set  forth,  and 
where  the  fact  of  a  road  being  a  highway  was  the  only 
matter  denied,  but  the  liability  to  repair  an  admitted 
highway  was  not  denied  on  behalf  of  the  parish. 

Demurrer,  and  joinder. 

Stat.  25  &  26  Vict.  c.  61.  s.  18.  "Where  complaint 
is  made  to  any  justice  of  the  peace  that  any  highway 
within  the  jurisdiction  of  the  Highway  Board  is  out  of 
repair,  the  justice  shall  issue  two  summonses,  the  one 
addressed  to  the  Highway  Board  and  the  other  to  the 
waywarden  of  the  parish  liable  to  the  repair  of  such 
highway,   requiring   such    Board    and   waywarden    to 
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558  TRINITY  TERM. 

1866.  appear  before  the  justices  at  some  Petty  Sessions,  in 
The  QuKVH  ^^6  summons  mentioned,  to  be  held  in  the  division 
Fabrkb.  where  such  highway  is  situate;  and  at  such  Petty 
Sessions,  unless  the  Board  undertake  to  repair  the  road 
to  the  satisfaction  of  the  justices,  or  unless  the  way- 
warden deny  the  liability  of  the  parish  to  repair,  the 
justices  shall  direct  the  Board  to  appear  at  some  sub- 
sequent Petty  Sessions  to  be  then  named,  and  shall 
either  appoint  some  competent  person  to  view  the 
highway,  and  report  to  them  on  its  state  at  such  other 
Petty  Sessions,  or  fix  a  day,  previous  to  such  Petty 
Sessions,  at  which  two  or  more  of  such  justices  will 
themselves  attend  to  view  the  highway. 

'*  At  such  last  mentioned  Petty  Sessions,  if  the  jus- 
tices are  satisfied,  either  by  the  report  of  the  person  so 
appointed,  or  by  such  view  as  aforesaid,  that  the  high- 
way complained  of  is  not  in  a  state  of  complete  repair, 
it  shall  be  their  duty  to  make  an  order  on  the  Board 
limiting  a  time  for  the  repair  of  the  highway  com- 
plained of;  and  if  such  highway  is  not  put  in  complete 
and  efiectual  repair  by  the  time  limited  in  the  order, 
the  justices  in  Petty  Sessions  shall  appoint  some  person 
to  put  the  highway  into  repair,  and  shall  by  order  direct 
that  the  expenses  of  making  such  repairs,  together  with  « 
a  reasonable  remuneration  to  the  person  appointed  for 
superintending  such  repairs,  and  amounting  to  a  sum 
specified  in  the  order,  together  with  the  costs  of  the 
proceedings,  shall  be  paid  by  the  Board ;  and  any  order 
made  for  the  payment  of  such  costs  and  expenses  may 
be  removed  into  the  Court  of  Queen's  Bench,  in  the 
same  manner  as  if  it  were  an  order  of  General  or 
Quarter  Sessions,  and  be  enforced  accordingly. 
'<  All  expenses  so  directed  to  be  paid  by  the  Board  in 
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respect  of  the  repairs  of  any  highway  shall  be  deemed        1866, 
to  be  expenses  incurred  by  the  Board  in  repairing  such    xhe  Qukeb 
highway,  and  shall  be  recovered  accordingly. 

"The  Highway  Board  may  appear  before  the  justices 
at  the  Petty  Sessions  by  their  district  surveyor  or  clerk, 
or  any  member  of  the  Board,'' 

Sect.  19.  ''When,  on  the  hearing  of  any  such  sum- 
mons respecting  the  repair  of  any  highway,  the  liability 
to  repair  is  denied  by  the  waywarden  on  behalf  of  his 
parish,  or  by  any  party  charged  therewith,  the  justices 
shall  direct  a  bill  of  indictment  to  be  preferred,  and  the 
necessary  witnesses  in  support  thereof  to  be  subpoenaed, 
at  the  next  Assizes  to  be  holden  in  and  for  the  said 
county,  or  at  the  next  General  Quarter  Sessions  of  the 
Peace  for  the  county,  riding,  division,  or  place  wherein 
such  highway  is  situate,  against  the  inhabitants  of  the 
parish,  or  the  party  charged  therewith,  for  suffering  and 
permitting  the  said  highway  to  be  out  of  repair;  and 
the  costs  of  such  prosecution  shall  be  paid  by  such  party 
to  the  proceedings  as  the  Court  before  whom  the  case 
is  tried  shall  direct,  and  if  directed  to  be  paid  by  the 
parish  shall  be  deemed  to  be  expenses  incurred  by  such 
parish  in  keeping  its  highways  in  repair,  and  shall  be 
paid  accordingly/' 

CoUridffe  (H.  James  with  him),  in  support  of  the 
demurrer.— Under  stat  25  &;  26  Vict  c.  61.  *.  19.,  the 
justices  are  bound  to  order  an  indictment  to  be  preferred 
if  the  road  complained  of  is  a  highway ;  and  before  ordering 
the  indictment  they  ought  to  determine  whether  it  is  so. 
It  is  sufScient,  to  give  them  jurisdiction,  that  the  road 
is  proved  before  them  to  be  a  highway  in  fact,  and 
that  the  liability  to  repair  it  is  denied  by  the  way- 
3  o  2 
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1866.        warden  on  behalf  of  his  parish.     [Blackburn  J.    There 
The  QuBB      ™^y  ^®  ^  highway  though  the  liability  of  the  parish  to 
▼•  repair  is  disputed  by  reason  of  the  formalities  required 

by  sect.  23  of  stat  5  &  6  ^.  4.  c.  50.  not  having  been 
complied  with.]  If  the  justices  are  satisfied  that  it  is 
not  a  highway  they  have  no  jurisdiction :  but,  as  in  all 
cases  of  persons  exercising  a  limited  jurisdiction,  they 
must  inquire  into  and  determine  whether  the  facts 
necessary  to  give  them  jurisdiction  exist.  It  is  not 
enough,  to  oust  their  jurisdiction,  that  there  is  a 
bona  fide  dispute  as  to  the  existence  of  a  highway. 
[Cockburn  C.  J.  The  question  of  bona  fides  is  for  the 
justices.]  It  would  be  very  difficult  sometimes  to  ascer- 
tain the  dividing  line  between  a  bon&  fide  and  a  wrong- 
headed  denial  of  the  road  being  a  highway.  [Black- 
burn J.  It  would  be  inconvenient  that  the  justices, 
before  making  the  order,  should  go  through  a  prelimi- 
nary inquiry  whether  the  road  was  a  highway,  and 
form  an  opinion  on  a  question  which,  if  an  indictment 
is  preferred,  must  come  before  the  grand  jury  and  after- 
wards before  a  petty  jury.]  In  Beg.  v.  Amould{a) 
it  was  decided  that  under  stat.  5  &  6  IV.  4w  c.  50. 
s,  95.,  which  is  in  pari  materia  with  stat.  25  &  26 
Vict,  c,  61.  8.  19.,  if  the  liability  to  repair  a  highway 
was  denied  the  justices  must  order  an  indictment 
to  be  preferred.  [He  also  cited  Ex  parte  Bari 
hit  {h\  per  Hill  J.]  [Mellor  J.  In  Beg.  v.  The  Parish 
of  Asherton  (c)  a  doubt  was  expressed  whether  the 
justices  had  power  to  order  an  indictment  to  be  preferred 
except  in  the  case  of  an  admitted  highway.  There  tho 
surveyor  denied  the  liability  of  the  parish  to  repair  on 
the  ground  that  the  road  in  question  was  not  a  high- 
la)  8E.4-B.  5r)0.  (b)  ZE.^K  2r>3.  256. 
{c)  5  New  Rep.  305.    S.  C.  nom.  Reff.  v.  Johnson,  34  L.  J.  M,  C.  85. 
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way,  and  the  justices  having  ordered  an  indictment  to        1866. 
be  preferred  without  having  any  evidence  before  them     The  Queen 
that  the  road  was  a  highway,  and  without  satisfying       Fabebb. 
themselves  that  there  was  a  bon&  fide  dispute  whether 
it  was  a  highway,  their  order  was  held  bad.   Blackburn  J. 
In  Ex  parte  Bartlett  (a)  the  question  whether  there 
was  such  a  bonit  fide  dispute  was  not  raised :  the  road  had 
been  found  not  to  be  a  highway  by  the  verdict  of  a  jury 
on  a  similar  indictment.]     In  Williams  v.  Adams  {b)  it 
was  held  that,  upon  an  application  for  an  order  under 
sect  73  of  Stat.  5  &  6  ^.  4.  c?.  50.  for  removing  rubbish 
placed  on  a  highway,  the  justices  must  determine  whe- 
ther the  locus  in  quo  was  a  highway. '    [Cockburn  C.  J. 
That  being  an  essential  element  to  constitute  the  ofience 
under  sect.  73,  the  jurisdiction  to  determine  it  is  given  to 
the  justices  in  express  terms.     MeUor  J.  And  the  Legis- 
lature must  therefore  have  supposed  them  competent  to 
decide  it,  as  Crompton  J.  said,  p.  316.     Blackburn  J. 
I  doubt  whether  in  that  case  the  justices  in  deter- 
mining that  the  locus  in  quo  was  a  highway  were  not 
engaged  in  the  same  inquiry  as  whether,  on  a  charge  of 
larceny,  the  goods  stolen  were  the  goods  of  ^.    MeUor  J. 
It  would  be  inconvenient  that,  whenever  there  was  a 
dispute  whether  a  road  crossing  a  moor  was  a  highway 
or  not,  the  justices  should  order  an  indictment  to  be 
preferred,  and  so  put  the  prosecutor  in  a  much  more 
advantageous  position  as  to  costs  than  he  would  other- 
wise be.]      In  Reg.   v.   Tlie  Inhabitants  of  Heanor  (c) 
it  was  held  that,  under  stat.  5  &  6  IT.  4.  <?.  60.  s.  95.,  the 
costs  of  the  indictment  should  not  fall  on  the  parish 
when  there  was  no  highway ;   for  it  would  have  been  a 

(a)  SE.fE.  253.  {h)  2  B.  f  8.  312. 

(c)  6  Q.  B.  746. 
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1866.  hardship  on  the  parish  that  the  prosecutor,  who  insisted 
The  QuEEH  upon  the*existence  of  a  highway,  should  be  entitled  to 
Faiuieb.  costs  whether  he  succeeded  or  not  But  that  hardship 
could  not  arise  under  stat.  25  &  26  Vict.  c.  61.  s.  1% 
which  gives  to  the  Court  before  whom  the  case  is  tried 
power  to  direct  by  which  party  to  the  proceedings  the 
costs  shall  be  paid,  and  the  inference  that  the  power  of 
the  justices  to  order  an  indictment  existed  only  in  the 
case  of  admitted  highways  is  rebutted.  [BlacUwm  J. 
That  section  says,  when  the  liability  to  repair  is  denied 
by  the  waywarden,  *'or  by  any  party  charged  there- 
with :"  how  has^^^he  latter  an  opportunity  of  denying 
his  liability  ?  The  Legislature  seems  to  have  assumed 
that  the  party  charged  would  be  brought  before  the 
justices.  But  what  machinery  is  there  for  bringing  him 
before  them?  Mauky  contra. — Sect.  19  is  copied  from 
stat.  5  &  6  fT.  4.  c.  50.  s.  95.,  as  if  the  machinery 
provided  in  sect.*94  of  that  Act  for  summoning  the 
person  chargeable  with  the  repairs  existed.]  If  the 
power  under  sect.  19  to  direct  an  indictment  to  be 
preferred  is  confined  to  cases  in  which  the  liability  to 
repair  only  is  disputed  the  section  will  not  apply  in 
ninety-nine  cases  out  of  a  hundred,  for  in  that  propor- 
tion of  caaesj^the  dispute  is  highway  or  no  highway. 

Mauk,  contra. — An  order  of  justices  under  stat  25 
&  26  Vict,  c.  61.  s.  19.  for  an  indictment  to  be  preferred 
against  the  parish  whose  waywarden  denies  the  liability 
of  the  parish  to  repair  can  only  be  made  in  case  the 
highway  is  undisputed.  Where  there  is  either  a  boD& 
fide  dispute  before  the  justices  whether  the  road  is  a 
highway  or  a  denial  of  the  liability  to  repair  it  on  the 
ground  that  it  is  not  a  highway,  the  issue  whether  it 


XXIX.  VICTORIA.  563 

is  or  Dot  ought  not  to  be  tried  at  the  expense  of  the  1866. 
parish,  bnt  of  the  individual  seeking  to  impose  the  jhe  Qukm 
liability  upon  it.  The  denial  of  the  waywarden  on  y^^^m. 
which  the  order  is  to  be  made  is  limited  to  a  denial  of 
the  liability  to  repair  on  the  ground  that  a  third  party 
is  liable,  and  does  not  extend  to  a  denial  of  the  fact  of 
the  road  complained  of  as  out  of  repair  being  a  high- 
way. It  has  been  decided  that  the  true  construction  of 
Btat  5  &  6  ^.  4.  c.  50.  s.  95.  is  that  it  only  applies 
where  the  road  is  confessedly  a  highway  and  there  is  a 
dispute  as  to  the  party  liable  to  repair  it ;  Reg.  v.  The 
hliabUanU  of  Chedworth  (a),  Ex  parte  Bartktt  (b),  per 
Hia  J.,  Reff.  V.  The  Parish  of  Aeherton  (c).  And 
by  Stat.  25  &  26  Vict.  c.  61.  a.  4&,  h,  the  two  Acts  are 
to  be  construed  as  one,  so  far  as  is  consistent  with  the 
provisions  of  the  later.  [Blackhurn  J.  The  words  of 
sect.  95  of  Stat  5  &  6  ^.  4.  c.  50.  are,  "  if  on  the  hear- 
ing of  any  such  summons  respecting  the  repair  of  any 
highway  the  duty  or  obligation  of  such  repairs  is  denied :" 
in  sect  19  of  stat.  25  &  26  Vict.  c.  61.  the  phrase  is 
*'  the  liability  to  repair  is  denied.^']  The  two  phrases 
import  the  same  thing.  The  whole  machinery  of  the 
Acts  is  directed  to  an  admitted  highway:  the  non- 
repair is  to  be  ascertained  by  view  of  the  justices  or 
the  report  of  a  surveyor:  and  this  could  only  be 
where  some  person  was  liable  to  repair  by  reason  of 
its  being  a  highway.  The  justices  therefore  must  have 
ascertained  that  the  road  was  a  highway.  In  Bey. 
V.  The  Inhabitants  of  Heanor  {d)  it  was  held  that 
when  the  road  was  not  a  highway  the  Judge  had  no 

(a)9a#P.236.  (6)  3  £  #  JEL  253. 266. 

(c)  5  New  Rep,  305.    8,  C,  nam.  Reg.  y.  Johnson,  34  L.  J.  M.  C.  85. 
(<0  6  Q.  B.  745. 


564  TRINITY  TERM. 

1866.       power,  under  stat.  5  &  6  fF.  4  c.  50.  *.  95.,  to  order  the 
TheQuKBH    co^^  of  A^  indictment  to  be  paid  out  of  the  highway 
Fabree.      '**®'  ^^^  *^®  power  to  make  that  order  measures  the 
,  occasions  on  which  the  justices  are  to  order  an  indict- 

ment to  be  preferred.  The  change  introduced  in  sect 
19  of  stat  25  &;  26  VicL  e.  61.,  by  which  the  costs  are 
to  be  paid  by  such  party  to  the  proceedings  as  the 
Court  shall  direct,  does  not  shew  an  intention  on  the 
part  of  the  Legislature  that  that  Act  should  apply  to 
cases  of  disputed  highways;  but  that  they  desired  to 
give  less  encouragement  to  prosecutors  to  obtain  an 
order  for  an  indictment  in  doubtful  cases.  The  common 
law  right  to  prefer  an  indictment  remains.  [Shee  J. 
By  sect.  94  of  stat  6  &  6  ^  4  c.  50.,  if  a  highway 
is  not  in  repair  the  justices  are  to  convict  the  surveyor 
or  other  person  liable  to  the  repair  of  it,  and  make  an 
order  on  the  surveyor  or  other  person  limiting  and 
appointing  a  time  for  repairing  it;  and  in  default  of  the 
repairs  being  made  within  the  time  limited  the*  surveyor 
or  other  person  shall  pay  the  sum  of  money  therein 
stated;  but  there  is  a  proviso  that  the  justices  shall  not 
make  such  order  in  any  case  where  the  duty  or  obligation 
of  repairing  the  highway  comes  in  question.  Suppose  a 
surveyor,  admitting  that  the  road  is  a  highway,  disputes 
that  it  is  out  of  repair :  the  words  of  the  proviso  only 
apply  to  an  order :  what,  except  the  words  in  sect  95, 
prevents  the  justices  from  convicting  the  surveyor  who 
sets  up  that  it  is  not  a  highway  ?  Blackburn  J.  The 
framer  of  the  Act  must  have  thought  that  the  order 
and  conviction  were  the  same  thing.]  The  return  states 
that  the  justices  heard  and  determined  the  matter  of 
the  summons  regarding  the  state  of  the  road  and  the 
liability  of   the  party  charged  with  the  repair  of  it, 


XXIK.  VICTORIA.  565 

and  therefore  they  decided  that  there  was  not  a  bonfi       1866. 
fide  dispute  whether  the  road  was  a  highway  or  not.         The  Queen 


Coleridge,  in  reply. — In  Beg.  v.  The  Inhabitants  of 
Heanor  {a)  the  consequences  as  to  costs  depended  on 
the  decision  of  the  question  whether  the  justices  who 
ordered  the  indictment  had  authority  to  order  it, 
which  shews  that  they  must  have  authority  to  inquire 
whether  the  road  is  a  highway.  [BlacJcbum  J.  That 
does  not  follow.]  Under  stat.  25  &  26  Vict.  c.  6L  s.  19. 
the  justices  have  jurisdiction  to  order  an  indictment  to 
be  preferred  when  the  liability  to  repair  is  denied  by 
the  waywarden  of  the  parish,  and  that  denial  may  be  on 
the  ground  that  the  road  is  not  a  highway. 

CocKBTTKN  C.  J.  I  am  of  opinion  that  the  return  to 
this  mandamus  is  sufficient,  and  therefore  the  demurrer 
must  be  overruled.  When  the  Legislature  gave  justices 
summary  jurisdiction  to  enforce  the  duty  of  repairing 
a  highway  they  intended  that  it  should  be  confined  to 
cases  in  which,  the  highway  being  admitted,  the  only 
question  was  whether  it  needed  repair:  they  did  not 
intend  to  substitute  that  summary  jurisdiction  for  the 
verdict  of  a  jury  in  determining  whether  the  road  was  a 
highway.  It  is  for  the  benefit  and  convenience  of  the 
public  that  a  highway  out  of  repair  should  be  repaired, 
and  the  justices  have  this  summary  jurisdiction  in  order 
to  fistcilitate  and  expedite  the  repair.  If  the  liability  to 
repair  is  denied  it  is  imperatively  incumbent  on  them 
to  order  an  indictment  to  be  preferred,  and  it  covld  hot 
have  been  intended  that  it  should  in  all  events  be  tried 

(a)  6  Q.  B.  745. 


y. 
Farkol. 
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1866.  cit  the  expense  of  the  parish.  It  is  by  no  means  con- 
The  Quini  elusive  of  the  question  that  for  some  purposes  the 
justices  have  jurisdiction  to  inquire  whether  the  road  is 
a  highway  where  that  question  is  raised ;  for  they  may 
have  that  jurisdiction  for  the  purpose  of  ordering  repairs 
but  not  with  reference  to  ordering  an  indictment  to  be 
preferred.  Now  the  object  of  the  mandamus  is  to  compel 
the  justices  to  make  an  order  directing  ''  an  indictment 
to  be  preferred''  against  the  pariah  for  the  non-repair  of 
a  highway.  It  is  therefore  necessary  to  ascertain  under 
what  circumstances  the  justices  are  justified  in  making 
such  an  order.  It  appears  that  not  only  must  the 
alleged  highway  be  out  of  repair  but  the  parish  called 
upon  to  repair  it  must  deny  ''the  duty  or  obligation 
of  such  repairs''  according  to  stat  5  &  6  ^.  4.  c.  50. 
8.  95.,  or  '^the  liability  to  repair"  according  to  stat 
25  &  26  Vict.  c.  61.  t.  19.  Assume  that  the  road 
is  a  highway,  either  admitted  or  found  to  be  so  from 
the  evidence  before  the  justices^  supposing  they  have 
jurisdiction  to  receive  that  evidence,  what  construction 
are  we  to  put  on  the  words  "  if  the  duty  or  obligation  of 
such  repairs  is  denied"  in  the  earlier,  or  rather  on  the 
words  <'  when  the  liability  to  repair  is  denied"  in  the  later 
enactment?  I  think  those  sections  presuppose  the 
existence  of  a  highway  and  a  liability  on  the  part  of  some 
person  to  repair  it,  and  were  meant  to  apply  only  where 
the  liability  to  repair  is  disputed  by  the  parish  on  the 
ground  that  some  corporation  is  liable  or  that  some 
person  is  liable  ratione  tenurse,  or  because  the  road 
was  not  set  out  or  dedicated  to  the  public  with  all  the 
formalities  required  by  sect.  28  of  stat  5  &  6  ^.  4.  c.  50. 
Here  is  no  dispute  by  the  parish  as  to  their  liability  to 
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repair  the  road  if  it] is  a  highway;  the  only  dispute        1866. 
id  whether  it  is  a  highway.     Mr.  Maule  gave  a  lucid  and     xhe  Qubks 
satisfactory  explanation  why  the  Legislature^  in   stat       fabesb. 
5  &  6  fF.  4.  CybO.  8.  95.,  made  the  parish  liable  for 
costs  when  an  indictment  is  ordered  to  be  preferred  for 
the  non-repair  of  a  highway.   If  it  is  a  highway,  and  out 
of  repair,  the  prosecutor,  as  one  of  the  public,  and  on 
behalf  of  the  public,  is  entitled  to  insist  on  its  being 
repaired;  and  primS  facie  he  is  right  in  calling  upon 
the  parish  to  repair^  it.     If  they  seek  to  get  rid  of 
their  common  law  liability  it  is  reasonable  and  just 
that  the^^question  ^should^  be  tried  at  their  expense. 
Therefore,   when    stat  25   &  26    VicL  c.  61.    gives 
the  justices  a  summary?  jurisdiction   to    enforce  the 
repair  of  a  highway  by  the  orders  which  they  are 
authorized  to  make    under    sect   18,   I    can    under- 
stand the  Legislature   going  on  [and   saying,    as  in 
effect  theyjjdo  in  sect  19,  that  if  the  road  is  a  highway, 
and  out  of  repair,  the  liability  to  repair  being  prima  facie 
on  the  parish  and  disputed  by  them,  the  justices  should 
direct  that  question  to  be  tried^by  indictment,  the  costs 
of  which  should  fall  on  the  parish.   Reg.  v.  The  Inhabit^' 
anU  ofHeanoT  (a)  is  an  authority  against  the  contention 
of  Mr.  Coleridge^  for  if  he  is  right  the  justices  had  juris- 
diction to  make  the  order  for  preferring  the  indictment ; 
but  the  Court  decided  that  the  costs  of  the  indictment 
could  not  be*  laid  on  the  parish  because  the  jury,  by 
their  verdict,  found  that  the  road  was  not  a  highway ; 
and  the  fair  inference  is   that  the   justices   hfUl  no 
jurisdiction   to  order   an   indictment  to  be  preferred. 
Besides,  in  Ex  parte  Bartktt  (6),  Hill  J.  pronounced  an 

(«)  6  Q.  B.  746.  (*)  SK4^E.  253. 
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18C6.  opinion  on  this  question,  and  I  am  always  happy  to  he 
The  QuEEH  *^^®  ^  fortify  my  own  by  the  opinion  of  that  most 
Farreb.  eminent  and  learned  Judge.  He  said,  p,  256, ''  Sects. 
94  and  95  of  stat.  6  &  6  ^.  4.  c.  60.  apply  only  to  the 
case  of  an  admitted  highway.  In  order  to  found  the 
jurisdiction  of  justices  to  make  the  order  for  an  indict- 
ment the  road  must  be  a  highway,  and  it  must  be 
out  of  repair;  which  latter  fact  the  justices  are  to 
ascertain  either  in  person  or  by  a  surveyor.  Then 
comes  the  question  of  the  liability  to  repair.  If  that 
only  is  disputed,  and  the  facts  are  admitted,  the  justices 
are  to  order  an  indictment  to  be  preferred,  but  not 
otherwise.'^  That  is  the  true  explanation  of  this  legis- 
lation in  both  statutes ;  and  consequently,  upon  the  facts 
shewn  in  the  return,  the  justices  would  not  be  justified 
in  ordering  an  indictment  to  be  preferred. 

I  pronounce  no  opinion  whether  the  justices  are  in 
error  on  the  question  whether  the  facts  justified  them 
in  declining  to  exercise  jurisdiction. 

Blackburn  J.  I  also  am  of  opinion  that  the  return 
is  good.  The  question  turns  on  the  construction  of  sects. 
18  and  19  of  stat.  25  &  26  Vict,  c,  61.,  and  the  con- 
struction of  these  depends  upon  the  construction  of 
sects.  94  and  95  of  stat.  5  &  6  IF.  4  c.  50.,  which  are  not 
repealed  but  in  effect  re-enacted  with  some  slight  altera- 
tion in  the  later  Act,  and  the  two  Acts  are  to  be  construed 
as  one  so  far  as  is  consistent  with  the  later.  I  agree  that 
our  judgment  must  be  for  the  defendants,  very  much  for 
the  reasons  given  by  my  Lord ;  but  I  am  influenced 
chiefly  by  considering  the  object  and  policy  of  the 
Legislature  in  giving  this  summary  jurisdiction  to  the 
justices.     The  public    have  an  interest  in    highways 
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being  repaired,  but  at  common  law  the  only  remedy  1866. 
against  the  parish  or  other  persons  liable  was  by  The  Queen 
indictment.  The  main  object  of  the  Legislature  in  faerbb. 
these  enactments  of  the  Highway  Acts  has  been  lo 
provide  a  speedy  remedy  against  the  persons  bound  to 
repair  an  undisputed  highway;  and  for  that  purpose 
this  summary  jurisdiction  is  given  to  justices;  and, 
incident  to  that,  when  the  liability  to  repair  is 
disputed  a  mode  is  pi^ovided  for  putting  the  matter 
in  a  train  for  decision  by  the  order  for  preferring  an 
indictment  As  was  pointed  out  by  Crompton  J.  in  ' 
Beg,  y.  Cridland  (a),  the  general  rule  of  law  is  that, 
where  a  question  of  title  is  involved,  justices  have 
not  summary  jurisdiction  unless  there  be  something  to 
indicate  the  intention  of  the  Legislature  that  they 
should  exercise  their  jurisdiction  in  the  particular  case. 
It  may  well  be  that  in  HWiams  v.  Adams  [b)  the  duty 
imposed  upon  the  justices  by  stat.  5  &  6  fF.  4.  c.  50. ».  73. 
involved  the  determination  of  a  question  of  title,  and  there 
the  Legislature  must  have  entrusted  them  with  the  sum- 
mary jurisdiction  of  determining  it ;  but  the  general  rule 
is  that  justices  have  not  summary  jurisdiction  when  a 
question  of  title  is  bonS  fide  in  dispute.  We  should 
expect  therefore  that  when  the  Legislature  gave  justices 
a  summary  jurisdiction  to  order  repairs  they  would  not 
entrust  them  with  the  jurisdiction  of  determining 
whether  the  road  was  a  highway  or  who  was  liable  to 
repair  it,  which  would  involve  a  question  of  title.  By 
sect.  94  of  stat.  5  &  6  ^.  4.  c.  50.  the  justices  have 
summary  jurisdiction  to  convict  persons  liable  to  repair 
the  highway  and  to  order  them  to  repair  it,  and 
machinery  is  provided  for  carrying  out  the  order ;  and, 
(fl)  7  K^B.  853.  871.  (b)  2  B.  #  S.  312. 
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1866.  on  the  true  construction  of  that  enactment^  I  should 
The  Queen  ^^v©  said  that  if  it  was  bon&  fide  disputed  that  the 
Farekb.  ^^^  ^^^  *  highway,  or  that  the  persons  called  upon  to 
repair  it  were  liable,  those  were  matters  of  title,  and 
that  the  justices  should  hold  their  hand&  At  the  end 
of  the  section  there  is  a  proviso  "  that  the  said  justices 
shall  not  have  power  to  make  such  order  as  aforesaid  in 
any  case  where  the  duty  or  obligation  of  repairing  the 
said  highway  comes  in  question."  The  grammatical 
construction  would  be  that  they  should  have  no 
power  to  make  an  order,  but  according  to  common  sense 
conviction  and  order  must  be  meant.  It  may  be  said 
that  when  a  road  is  denied  to  be  a  highway  the  duty  and 
obligation  of  repairing  it  is  denied  also ;  that  however 
is  a  strained  construction  of  the  words.  The  proviso 
confines  the  operation  of  the  section  to  admitted  high- 
ways, and  was  inserted  for  the  purpose  of  intrododng 
sect.  95,  by  which,  "  If  on  the  hearing  of  any  such 
summons  respecting  the  repair  of  any  highway  the  duty 
or  obligation  of  such  repairs  is  denied,''  the  justices  are 
to  order  an  indictment  to  be  preferred.  The  result  is 
that  the  justices  can  order  an  indictment  to  be  preferred 
only  when  an  admitted  highway  is  out  of  repair  and 
the  duty  and  obligation  to  repair  it  is  denied.  This  was 
the  opinion  of  Hill  J.,  a  very  learned  and  accurate  Judge, 
in  Ex  parte  Bartktt  (a),  expressed  in  almost  the  same 
words,  though  it  was  not  necessary  to  the  decision  of 
that  case. 

Then  sect  19  of  stat.  25  &;  26  Vict.  c.  61.  difiersfrom 

the  enactment  in  stat  6  &  6  fF.  4.  c.  50.    The  words 

are  altered :  and  it  is  clumsy  legislation  to  change  the 

words  if  it  is  not  intended  to  alter  the  sense.    But  I 

(«)  SE,iE.  253.  256, 
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think  the  construction  of  the  two  enactments  must  be       1866. 
the  same. 


Mellor  J.  I  also  am  of  opinion  that  the  return 
shews  a  good  reason  whj  the  justices  did  not  make  the 
order.  The  Legislature  intended  that  where  an  admitted 
highway  was  out  of  repair  the  justices  should  proceed 
summarily^  and  that  if  the  liability  to  repair  it  was 
denied  they  shouM  order  an  indictment  to  be  preferred 
to  try  that  issue.  Where  it  is  disputed  that  the  road 
is  a  highway^  they  have  left  the  private  prosecutor  to 
enforce  the  repair  of  it  by  indictment  in  the  ordinary 
ocmrse.  If  sect.  19  of  the  new  Highway  Act,  25  &  26 
VieL  c.  81.,  was  intended  to  apply  where  the  highway 
was  disputed,  the  language  would  have  been,  "  when, 
on  the  hearing  of  any  such  summons  respecting  the 
repair  of  any  highway,  the  fact  of  its  being  a  highway 
is  in  dispute,  or  the  liability  to  repair  is  denied.'^  I 
agree  with  my  Lord  that  Reg.  v.  The  Inhabitants  of 
Heanor  (a),  which  was  decided  on  sect.  95  of  stat. 
5  fc  6  ^.  4.  c.  50.,  bears  against  the  argument  of 
Mr.  Coleridge,  for  it  proceeded  on  the  ground  that 
where  the  road  is  not  a  highway  the  justices  had  no 
jurisdiction  to  order  an  indictment. 

Sbxb  J.  The  return  which  the  justices  have  made 
to  this  mandamus  is  that  they  have  not  directed  an 
indictment  because  their  jurisdiction  under  sect.  19  of 
Stat  25  &  26  Vict  c.  61.  is  confined  to  cases  of  undis- 
puted highways,  and  in  which  the  liability  to  repair  is 
disputed.  During  the  argument  I  had  some  doubt  on 
the  construction  of  sect.  95  of  stat.  5  &  6  W,  4.  c.  50., 

(a)  6  Q,  B.  746. 


The  QoBEH 

▼. 

Fabebb. 


572  TRINITY  TERM. 

1866.  but  I  think  the  alteration  of  the  wording  in  sect  19  of 
The  QuKKM  Stat  25  &  26  Vict  c.  61,  tends  to  support  the  view 
Fambb.  ^bich  the  Court  talce  of  the  construction  of  that  section. 
Under  the  former  Act,  where  the  duty  or  obligation  of 
repairing  a  highway  was  denied  by  the  surveyor  on 
behalf  of  the  parish  the  justices  were  to  direct  an 
indictment  to  be  preferred.  Now  it  was  the  duty  of 
the  surveyor  of  highways,  except  under  special  drcnm- 
stances,  to  see  that  the  highways  in  the  parish  were 
kept  in  repair,  and  it  has  been  doubted  in  several 
cases  whether  it  might  not  be  contended  that  there 
was  no  "  duty  or  obligation  to  repair,''  because  tke 
way  in  question  was  not  a  highway.  The  cases  of 
Reff.  V.  The  Justices  of  Surrey  (n),  Reff.  v.  Tlie  Inhabit- 
ants  of  Heanor  (6)  and  Ex  parte  Bartlett  (c)  confined 
the  jurisdiction  of  the  justices  under  sect  94  of  stat 
5  &  6  ^.  4.  c.  60.  to  cases  in  which  a  highway  was 
admitted  and  the  person  charged  denied  his  liability 
to  repair  it.  In  the  later  statute  the  words  are  changed 
so  as  to  make  the  doubt  which  had  arisen  on  the  earlier 
statute  less  likely  to  arise  again.  Instead  of  the  words 
"  duty  or  obligation''  the  word  ''  liability"  is  used  in 
sect.  19  of  25  &  26  Vict.  c.  61.,  the  jurisdiction  of  the 
justices  to  order  an  indictment  being  thereby  more 
clearly  confined  to  cases  in  which  the  way  is  admitted 
to  be  a  highway  and  the  liability  to  repair  is  the  only 
subject  in  dispute. 

Judgment  for  the  defendants. 

(a)  21  L,  J,  M.  a  195.  (*)  6  Q.  B.  746. 

(c)  SE,fE,  253. 
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SwiNTOBD  against  Keble.  J^'^m^' 

Stat  20  &  21  Vict,  e.  50.,  which  is  to  be  constniod  with  stat.  5  &  6  puftHc  Health 
W.  4.  c.  76.,  by  sect.  1  repeals  sect.  75  of  that  statute ;  and  by  sect.  2.  ^^^^  H  rf- 12 
re-enactiiig  it  with  some  alterations,  the  trustees  acting  under  any  Act   y^^l  c.  G3., 
for  paving,  lighting,  supplying  ^vith  water  or  gas,  or  cleansing,  watching,   14  ^'  15  Vict. 
regalating  or  improving,  or  for  providing  or  maintaining  a  cemetery  or  ^  ^g,  f^d 
market  in  and  for  any  borough  (whether  mentioned  in  the  schedules  to  2*1  4-' 22  Vict. 
Btat.  5  (&  6  W.  4.  c.  76.,  or  subsequently  incorporated  under  that  Act  or  ^  c§.  5.  26. 
otherwise),  or  any  part  of  such  borough,  and  whether  the  powers  of  such  ^  ^  Q  jy,  4. 
trustees  do  or  do  not  extend  beyond  the  limits  of  such  borough,  may  by  ^_  ^6. 
indenture  duly  made  ^ansfer  to  the  botly  corporate  of  such  borougn  20  4"' 21  Vict. 
their  powers,  property  and  liabilities ;  and  the  body  corporate  of  such  ^  ^2.  *.  2. 
borough  shall,  on  such  transfer  being  made,  be  the  trustees,  by  the   Xransferqf 
oouDcu  of  such  borough,  for  carrjane  any  such  Act  into  operation ;  and  pof^grs  to 
all  the  property  of  the  trustees  shall  vest  in  the  l>odv  corporate  of  the  Municipal 
borough,  and  all  the  liabilities  of  the  trustees  shall  be  Dorno  by  the  body  corporation, 
corporate  from  the  time  of  the  transfer.    The  interpretation  clause,   Tnutecs  actina 
8€ct.  142,  of  Stat.  5  &  6  IK.  4.  c,  76.  defines  "  trustees"  to  mean  "  trus-  ^^^^  ^^t  for 
tees,  commissioners  or  directors,  or  the    persons  charged  with  the  pf^^i^q  d-c. 
execution  of  a  trust  or  public  duty,  by  whatever  name  they  are  desig-  jyi^fJict  rate. 
natcd."    By  a  provisional  order  of  the  General  Board  of  Health,  con- 
firmed byThe  Public  Health  Supplemental  Act,  1851,  Xo.  2,  14  &  15  Vict, 
c.  98.,  a  Local  Board  of  Health  waw  constituted  under  The  Public 
Health  Act,  1848,   11  &  12  Vict.  r.  03.,  for  the  parish  of  St.  J!,  iV., 
comprising  the  town  of  M.  and  also  a  rural  district :  by  the  order  their 
rating  powers  were  in  the  first  instance  confined  to  an  area  conterminous 
with  the  town,  though  jwwer  was  given  them  from  time  to  time  to  extend 
the  rating  area  so  as  to  bring  into  it  the  rest  of  the  district,  and  the 
members  of  the  Local  Boai*d  were  to  be  elected  by  the  owners  and  rate- 
payers for  the  t  ime  being  within  the  rating  area,  and  the  Board  were  made 
commissioners  for  executing  certain  local  Acts  in  the  town.      After- 
wards, the  town  of  M,  was  incorporated.     The  Local  Board   then 
professed,  by  indenture  dated  2nd  Fehruary^  1858,  under  stat.  20  &  21 
Vict,  c.  50.  8s.  2  and  3.  to  transfer  their  powers  to  the  corporation  of 
the  borough,  which  subsequently  sought  to  extend  its  powers  to  part 
of  the  rural  district,  and  made  a  general  district  rate  on  all  the  rate- 
able property  in  the  parish   as  well  without  as  within  the  town. 
Held,  that  the  common  coimcil  of  the  borough   of  ilf.  had  not  power 
to  make  the  rate,  inasmuch  as 

(1.)  The  transfer  by  the  Local  Board  to  the  corponition  was  invalid, 
for8tat.a0  &  21  Vict.  e.  60.  s.  2.  applies  only  to  J  bodies  charged  with 
the  duty  of  executing  local  and  personal  Acts  of  the  kind  mentioned 
in  the  enactment,  and  a  Local  Board  of  Health  constituted  under  The 
Public  Health  Act,  1848,  11  &  12  Vict.  c.  63.,  are  not  trustees  acting 
under  an  Act  for  paAnng,  &c.,  within  the  meaning  of  that  enactment. 

(2.)  Stat.  21  &  22  Vict.  c.  98.  s.  20.  docs  not  render  valid  a  transfer 
by  a  Local  Board  of  Health  to  the  council  of  a  corporate  borough  where 
the  districts  of  the  Board  and  of  the  corporate  borough  are  not  identical. 

Q  FECIAL  case  stated  without  pleadings. 

The  parish  of  St,  John  the  Baptist,  Margate,  in  the 

VOL.  TII.  2  P  B.  &  f  • 
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1866.       county  of  Kent,  has  an  area  of  about  2500  acres^  of 
Swutoid'  vhich  about  1000  are  within  and  form  the  town  of 
Margaie,  the  residue  consisting  mostly  of  arable  land, 
being  without  the  limits  of  the  town. 

By  a  provisional  order  of  the  General  Board  of  Health, 
dated  4th  July,  1851^  made  in  pursuance  of  the  powers 
vested  in  them  by  The  Public  Health  Act,  1848, 11  &  12 
VicL  c.  63.,  after  recitiug  the  preliminary  steps  therein 
mentioned,  and  that  there  were  certain  local  Acts  of 
Parliament  in  force  within  the  town  of  Margate^  part 
of  the  parish  of  St.  John  the  Baptist^  having  rektion 
to  the  purposes  of  The  Public  Health  Act,  1848,  and 
specifying  such  Acts,  and  reciting  that  it  appeared  to 
the  General  Board  of  Health  to  be  expedient  that  The 
Public  Health  Act,  1848,  except  as  thereinafter  men- 
tioned,  should  be  applied  to  the  parish  of  St.  John  the 
Baptist,  and  that  provision  should  be  made  with  respect 
to  the  several  local  Acts  of  Parliament,  and  the  repeal, 
alteration,  extension  and  future  execution  thereof,  and 
with  respect  to  the  other  matters  therein  mentioned,  the 
General  Board  of  Health  did  order  and  direct.  First, 
that  from  and  after  the  day  fixed  for  the  first  election 
of  a  Local  Board  of  Health  as  thereinafter  mentioned 
by  any  Act  of  Parliament  confirming  that  order.  The 
Public  Health  Act,  1848,  11  &  12  Viet.  c.  68.,  and 
The  Public  Health  Supplemental  Act,  1849,  12  &  13 
Viet  c.  94.,  except  sect  50  of  the  former  Act  and 
except  as  thereinafter  provided,  should  apply  to  and  be 
enforced  within  the  parish  of  St.  John  the  Baptist,  and 
that  the  parish  should  be  and  constitute  one  district 
for  the  purposes  of  The  Public  Health  Act,  1848, 
accordingly.  Secondly,  that  none  of  the  rating 
powers  of  the  Act  should  be  put  in  force  within 
any  part  of  the  parish  that  was  not  included  within  the 
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boundaries  set  forth  in  Schedule  B.  to  the  order,  which        1866. 
rating  area  might  from  time  to  time  be  extended  hj     swibfoko 
the  Local  Board  by  order  under  the  hands  and  official       Kbblb. 
seal  of  the  Board. 

The  order,  after  making  certain  provisions  with 
respect  to  the  public  highways  not  included  within  the 
rating  area,  contained  the  following,  amongst  other 
clauses.  "(5).  That  the  Local  Board  of  Health  for  the 
said  town  of  Margate  shall  consist  of  thirty  persons,  &c. 
(6).  That  owners  of  and  ratepayers  in  respect  of  such 
property  only  in  the  said  parish  as  is  for  the  time  being 
situate  within  the  rating  area  aforesaid  shall  vote  in  elec- 
tions for  the  Local  Board  of  Health  in  the  town  of  Mar- 
gate^  kc"  The  order  then  contained  various  provisions 
with  respect  to  the  local  Acts  therein  mentioned,  and  the 
repeal,  alteration,  extension  and  future  execution  thereof, 
ordering  and  directing,  amongst  other  things,  that  the 
Board  of  Health  should  be  the  commissioners  for 
executing  such  parts  of  the  local  Acts  as  wefe  not 
repealed  thereby.  A  copy  of  the  order  was  annexed  to 
and  formed  part  of  the  case. 

By  The  Public  Health  Supplemental  Act,  1851, 
No.  2,  14  &  15  Vict  c.  98.  8.  1.  the  provisional  orders 
of  the  General  Board  of  Health  referred  to  in  the  sche- 
dule to  that  Act  annexed  were  confirmed^  so  far  as  they 
were  authorized  by  The  Public  Health  Act,  1848;  and 
that  schedule  included  Margate  amongst  the  places  to 
which  the  order  referred.  By  the  8th  section  it  was 
enacted  that  the  first  election  of  the  Local  Board  of 
Health  for  the  district  of  Margate^  for  the  purposes  of 
The  Public  Health  Act,  1848,  should  take  place  on 
the  17th  September,  185L 

A  local  Board  of  Health  for  the  town  or  district  of 
2  p  2 
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1866.  Margate  was  elected  in  accordance  with  the  provisions 
SwiHFOHD  of  the  provisional  order  and  the  Act  confirming  the 
same,  and  Boards  of  Health,  elected  according  to  the 
provisions  of  The  Public  Health  Act,  1848,  and  the 
provisional  order,  continued  to  act  for  that  town  or 
district  until  and  after  the  granting  of  a  charter  of  in- 
corporation to  the  inhabitants  of  the  town  of  Margate, 
and  also  until  the  execution  of  the  indenture  of  the 
2nd  February^  1858,  after  mentioned,  the  rating  area 
not  having  been  during  that  time  extended,  or  attempted 
to  be  extended,  under  the  power  contained  in  the  provi- 
sional order. 

Sy  a  charter  of  incorporation  dated  29th  Jidy,  1857, 
granted  under  stat.  7  fV.  4i8fl  Vict.  c.  78.  s.  49.,  reciting 
(among  other  things)  that  after  the  passing  of  that  Act 
the  inhabitant  householders  of  the  town  of  Margate^  in 
the  county  of  Kent,  petitioned  Her  Majesty  to  grant  a 
charter  of  incorporation  to  the  inhabitants  of  the  town 
of  Margate   within  the  limits  defined  in  the  schednle 
to  the  order  of  the  General  Board  of  Health,  bearing 
date  4th  July,  1851,  whereby,  and  by  means  of  stat. 
14  &  15  Fict.  c.  98.,  The  Public  Health  Act,  1848, 
was  applied  to  the  town:  the  Queen   did  grant  and 
declare  that  the  inhabitants  of  the  town  of  Margate 
within  the  district  set  forth  in  the  order  of  the  Gteieral 
Board  of  Health  and  their  successors  should  be  for  ever 
thereafter  one  body  politic  and  corporate,  and  be  called 
"The  Mayor,  Aldermen  and  Burgesses  of  the  borough 
of  Margate/'  &c,  and  did  extend  to  the  inliabitants  of 
the  town  of  Margate  all  the  powers  and  provisions  of 
The  Municipal  Corporations  Act,  5  &  6  fT.  4  c.  76.,  and 
of  all  Acts  relating  thereto,  &c.    This  charter  was  duly 
accepted  by  the  inhabitants,  and  elections  duly  had  in 
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pureuance  thereof  of  mayor^  aldermen  and  councillors,        1866. 
who  had  since  continued  to  act  under  the  charter.  Swikfobd 

After  the  granting  and  acceptance  of  the  charter,  by  ^  J^^ 
an  indenture  bearing  date  the  2nd  February,  1858,  and 
purporting  to  be  made  between  the  Margate  District 
I'Ocal  Board  of  Health  constituted  under  the  provisions 
of  The  Public  Health  Supplemental  Act,  1851,  No.  2, 
14  &  15  Vict.  c.  98.,  and  the  several  local  Acts  and 
public  Acts  incorporated  therewith,  of  the  one  part,  and 
the  mayor,  aldermen  and  burgesses  of  the  town  and 
borough  of  Margate  of  the  other  part,  reciting  that  by 
the  charter  the  inhabitants  of  the  district  consisting  of 
the  town  and  borough  of  Margate,  and  their  successors, 
were  incorporated  as  a  municipal  corporation  as  if  the 
district  had  been  one  of  the  boroughs  named  in  section  1 
of  Schedule  (B.)  annexed  to  stat  5  &  6  fT.  4.  c.  76.,  and 
also  reciting  the  2nd  and  8rd  sections  of  stat.  20  &  21 
Vict.  c.  50.,  and  that  at  a  meeting  of  the  Margate 
District  Local  Board  of  Health  duly  convened  and  held 
it  was  deemed  expedient  and  resolved  by  the  members 
of  the  Board  present  at  the  meeting  that  all  the  rights, 
powers,  estates,  properties  and  liabilities  of  the  Local 
Board  under  The  Public  Health  Supplemental  Act, 
1851,  No.  2,  14  &  15  Vict.  c.  98.,  and  the  several  local 
Acts  and  public  Acts  incorporated  therewith,  should 
be  transferred  to  the  corporation  of  Margate,  and  that 
at  a  meeting  of  the  council  of  the  town  and  borough 
duly  convened  it  was  resolved  that  a  transfer  should  be 
accepted  by  the  corporation  of  the  rights,  powers,  estates, 
properties  and  liabilities  of  the  Local  Board :  It  was 
WITNESSED  that  the  Local  Board  did  transfer  unto  the 
mayor,  aldermen  and  burgesses  of  the  town  and  borough  of 
Margate  and  their  successors  and  assigns  all  the  rights, 
powers,  estates,  properties  and  liabilities  of  the  Local 
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1866.       Board  under  the  said  several  Acts,  to  the  intent  that  after 
SwiMOBD     *^®  execution  of  that  indenture  the  mayor,  aldermen 

Kebli.  *^^  burgesses,  and  their  successors  and  assigns,  should 
and  might  become  trustees  for  executing  by  the  council 
of  the  town  and  borough  the  several  powers  and  provisions 
of  the  said  several  Acts,  and  that  all  the  rights,  powers, 
estates  and  property  then  vested  in  the  Local  Board 
should  and  might  vest  in  the  mayor,  aldermen  and 
burgesses  and  their  successors,  and  all  the  liabilities 
and  obligations  of  the  Local  Board  should  stand  trans- 
ferred to  and  be  borne  by  the  mayor,  aldermen  and 
bui^esses  and  their  successors,  and  that,  the  Local  Board 
should  and  might  thenceforth  be  freed  and  discharged 
from  all  such  liabilities  and  obligations. 

This  indenture  was  signed  by  fourteen  members  of 
the  Local  Board,  and  sealed  with  their  seal,  and  was 
also  sealed  with  the  common  seal  of  the  mayor,  alder- 
men and  burgesses,  and  signed  by  the  mayor.  A  copy 
was  annexed  to  and  formed  part  of  the  case. 

After  the  execution  of  the  indenture  the  Local  Board 
of  Health  ceased  to  act,  and  there  had  not  since  that 
time  been  any  election  of  members  of  the  Board  by  the 
owners  of  and  ratepayers  in  respect  of  property  in  any 
part  of  the  parish,  nor  was  there,  before  or  after  the 
execution  of  the  indenture,  any  election  of  members  of 
the  Board  by  the  ratepayers  of  any  portion  of  the  parish 
out  of  the  limits  of  the  rating  area  defined  in  the  sche- 
dule to  the  provisional  order,  now  forming  by  virtue  of 
the  charter  the  incorporated  borough  of  Margate;  hut 
the  mayor,  aldermen  and  burgesses  of  the  town  and 
borough  of  Margate  by  their  common  council  have 
alone  acted  as  the  Local  Board  of  Health  and  as  trustees 
or  commissioners  for  the  execution  of  the  several  local 
Acts. 
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On  the  31st  May^  1864,  the  mayor^  aldermen  and  \i^j^^ 
baif;esses  made  an  order,  sealed  with  their  common  g^^^^^^ 
seal  and  signed  by  the  mayor,  by  which  they,  acting  ^J^ 
by  the  conncil  of  the  borough  as  the  Local  Board  of 
Health  for  the  district  of  Margate,  in  exercise  of  the 
power  in  that  behalf  vested  in  them  under  the  provi- 
sional order  of  the  General  Soard  of  Health  constituting 
such  district,  dated  the  4th  July,  1851,  and  the  Act  of 
Parliament  confirming  the  same,  and  of  every  other 
power  in  anywise  enabling  them  in  that  behalf,  did 
order  that  from  and  after  the  making  of  the  order  the 
rating  area  mentioned  and  described  in  Schedule  S.  to 
the  provisional  order  should  be  extended  to  the  whole 
of  the  parish  of  St,  John  the  Baptist,  Margate,  being  the 
district  constituted  by  the  provisional  order  for  the 
purposes  of  The  Public  Health  Act,  1848. 

After  the  making  of  this  order  the  common  council 
of  the  borough  made  a  general  district  rate  for  the 
purposes  of  The  Public  Health  Act,  1848,  on  all  pro- 
perty within  the  parish  of  St,  John  the  Baptist,  Margate, 
assessable  to  the  rates  for  the  relief  of  the  poor.  The 
plaintiff,  being  the  owner  and  occupier  of  property  in 
the  parish,  but  out  of  the  limits  of  the  town  and 
borough  of  Margate,  and  without  the  boundaries  set  forth 
in  the  Schedule  B.  to  the  provisional  order,  was  assessed 
in  such  general  district  rate  in  respect  of  such  property 
assessable  to  the  relief  of  the  poor  in  due  proportion  to 
the  value  of  such  property  if  the  common  council  had 
power  to  make  such  rate  on  such  property. 

The  plaintiflF  refused  to  pay  the  rate,  contending 
that  the  common  council  had  no  such  power,  whereupon, 
for  enforcing  payment,  a  distress  warrant  was  obtained 
and  a  chattel  of  the  plaintiff  on  the  property  so  assessed 
was  seized  by  or  by  the  orders  of  the  defendant. 
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1866.  The  question  for  the    opinion   of  the  Court  was, 

SwiHPOfiD     'whether  the  common    council    of   the    horough  had 

Keblx.      power  to  make  and  levy  such  rate  upon  the  plaintiff 

as  the  occupier  of  such  property  in  the  parish  of  Sit  John 

the  Baptisty  MargatCy  out  of  the  limits   of  the  town 

and  borough  of  Margate. 

If  the  Court  should  be  of  opinion  in  the  affirmative, 
judgment  of  nolle  prosequi  was  to  be  entered  up.  If  the 
Court  should  be  of  opinion  in  the  negative,  judgment  was 
to  be  entered  up  for  the  plaintiff. 

The  Municipal  Corporations  Act,  5  &  6  fF.  4  c.  76. 
«.  75.,  reciting  that  it  might  be  expedient  that  the 
powers  ''vested  in  the  trustees  appointed  under  sundry 
Acts  of  Parliament  for  paving,  lighting,  cleansing, 
watching,  regulating,  suppljnug  with  water,  and  improv- 
ing certain  boroughs,  or  certain  parts  thereof,  should  be 
transferred  to  and  vested  in  the  councils  of  such  boroughs 
respectively,''  enacted,  **  that  the  trustees  appointed  by 
virtue  of  any  such  Act  of  Parliament  as  last  aforesaid, 
wherein  the  trustees,  or  the  persons  whose  trustees  they 
may  be,  are  not  beneficially  interested,  may,  if  it  shall 
seem  to  them  expedient,"  transfer  all  the  powers  vested 
in  them  as  such  trustees  by  any  such  Act  or  Acts  to 
the  body  corporate  of  the  borough. 

Sect.  142  enacts,  "  Tliat  in  the  construction  of  this 
Act  the  word  'trustees'  shall  be  construed  to  mean 
trustees,  commissioners,  or  directors,  or  the  persons 
charged  with  the  execution  of  a  trust  or  public  duty,  by 
whatever  name  they  are  designated." 

By  Stat.  20  &  21  Tict.  c.  50.  s.  2.,  '*  The  tnistees 
appointed  or  acting  by  or  under  any  Act  of  Parliament 
for  paving,  lighting,  supplying  with  water  or  gas,  or 
cleansing,  watching,  regulating,  or  improving,  or  for 
providing  or  maintaining  a  cemetery  or  market  in  or  for 
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any  borough  named  in  one  of  the  said  schedules  to''        1866. 
8tat  5  &  6  ^.  4  c.  76.,  "  or  to  which  a  charter  of     swinfobd 
incorporation  has  been  since  the  passing  of  such  Act  or       kmlb. 
shall  be  hereafter  granted  under  the  provisions  of  the 
said  Act  or  otherwise^  or  any  part  of  any  such  borough, 
and  whether  the  powers  of  such  trustees  under  any  such 
Act  do  or  do  not  extend  beyond  the  limits  of  such 
borough,  may,  if  it  seem  to  them  expedient,  at  a  meet- 
ing to  be  called  for  that  purpose,  transfer  to  the  body 
corporate  of  such  borough  all  the  rights,  powers,  estates, 
property,  and  liabilities  of  such  trustees  under  any  such 
Act  as  aforesaid,  and  such  transfer  shall  be  made  in 
writing  under  the  common  seal  of  the  said  trustees  if 
they  be  a  corporation,  or,  if  not  a  corporation,  then  by 
deed  executed  by  the  trustees  or  any  two  of  them  acting 
by  the  authority  of  and  on  behalf  of  all  such  trustees ; 
and  upon  any  such  transfer  being  so  made  the  body 
corporate  to  whom  such  transfer  is  made  shall  become 
and  be  Irastee  for  executing  by  the  council  of  the 
borough  the  several  powers  and  provisions  of  any  such 
Act  as  aforesaid,  and  all  the  rights,  powers,  estates,  and 
property  vested  in  the  trustees  making  such  transfer 
shall  vest  in  such  body  corporate,  and  all  the  liabilities 
and  obligations  of  the  said  trustees  shall  stand  trans- 
ferred to  and  be  borne  by  such  body  corporate,  and  the 
said  trustees  shall  be  freed  and  discharged  from  all  such 
liabilities  and  obligations." 

Sect.  83  of  The  PubUc  Health  Act,  1848,  11  &  12 
Vict.c,  63.,  enacts,  *^  That  if,  after  the  application  of  this 
Act  to  any  district,  the  parts  constituting  the  district 
shall  afterwards  become  or  be  entirely  comprised  within 
the  limits  of  a  corporate  borough,  the  mayor,  aldermen, 
and  burgesses  of  such  borough  shall  from  and  after  such 
daj  as  shall  have  been  specified  in  the  charter  of  in  - 
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1866.  corporation  in  this  behalf  be,  by  the  council  of  the 
SwiNFORD  borough,  the  Local  Board  of  Health  within  and  for  such 
Kb^ble  'district ;  and  in  case  any  day  shall  have  been  so  specified, 
but  not  otherwise,  the  powers,  authorities,  duties,  pro- 
perty, and  liabilities  of  any  other  persons  as  such  Local 
Board  shall  from  and  after  that  day  absolutely  cease  and 
determine,  and  be  vested  in  such  mayor,  aldermen  and 
burgesses,  as  fully  to  all  intents  and  purposes  as  if  they 
had  always  been  the  Local  Board  of  Health  from  the 
time  when  the  district  was  originally  constituted.'' 

The  Local  Government  Act,  1858, 21  &  22  Vict  c.  98. 
8.  26.,  repeals  so  much  of  sect.  83  of  stat.  11  &  12  Vict 
c.  68.  as  requires  that  a  day  shall  be  specified  in  the  charter 
of  incorporation  from  and  after  which  the  powers,  &c.,  of 
the  Local  Board  shall  be  vested  in  the  body  corporate  of 
the  borough,  and  enacts  that  "  all  transfers  of  powers, 
authorities,  duties,  property,  and  liabilities  which  have  been 
or  shall  hereafter  be  made  by  any  Local  Board  of  Health 
to  the  mayor,  aldermen,  and  burgesses  of  any  corporate 
borough  by  their  council,  the  district  of  such  Board  and 
such  borough  being  identical,  shall  be  valid  and  effectual 
to  all  intents  and  purposes,  though  no  day  for  siuli 
transfer  shall  have  been  named  in  the  charter  incorpo- 
rating such  borough.'' 

The  case  was  argued,  June  1st,  before  BlackbubNi 
Mellor  and  Shee  JJ. 

Bovill  ( Tomlinson  with  him),  for  the  plaintiff.— Tlie 
parish  of  St,  John  the  Baptist y  which  extends  beyond 
the  limits  of  the  town  and  borough  of  Margate,  and 
includes  an  agricultural  district,  having  been  constituted 
by  a  provisional  order,  confirmed  by  Act  of  Parliament, 
a  district  for  the  purposes  of  The  Public  Health  Act, 
1818,  11  &  12  Vict.  c.  63.,  a  Board  elected  by  owners 
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of  property  and  ratepayers  according  to  sect  13  could        1866. 
alone  act  as  a  Local  Board  of  Health  within  that  district. 
The  statute  provides  for  a  full  and  fair  representation  of 
the  districts  so  constituted  and  made  rateable  for  the 
purposes  of  the  Act.    Sect.  12  regulates  the  constitution 
of  the  Board  in  three  cases :  first,  in  every  district  ex- 
clusively consisting  of  the  whole  or  part  of  one  corporate 
borough  the  mayor,  aldermen  and  burgesses  "  shall  be, 
by  the  council  of  the  borough,"  the  Local  Board  of 
Health.  Secondly,  in  every  district  exclusively  consisting 
of  two  or  more  of  such  boroughs,  or  of  one  or  more  of 
such  boroughs  and  also  of  part  of  any  other  such  borough 
or  boroughs,  or  exclusively  consisting  of  part  of  two  or 
more  of  such  borough  {a)  or  boroughs,  the  mayors  of  the 
boroughs  and  persons  selected  by  each  of  the  councils  out 
of  their  own  number,  or  from  persons  qualified  to  be 
councillors,  shall  be  the  Local  Board  of  Health.  Thirdly, 
in  every  district  comprising  the  whole  or  part  of  any 
such  borough  or  boroughs,  and  also  parts  not  witliin 
the  boundaries  of  any  such  borough,  the  mayor  or  mayors 
of  the  boroughs  and  persons  selected  by  the  council  or 
each  of  them  out  of  their  own  number,  or  from  the  persons 
qualified  to  be  councillors,  shall,  together  with  the  per- 
sons elected  as  thereinafter  mentioned  in  respect  of  the 
noncorporate   parts,   be   the  Local   Board  of  Health. 
Sect.   13  prescribes  the   mode  of  electing  representa- 
tives for  the  part  or  parts  not  within  the  boundaries 
of  any  corporate  borough  or  boroughs  by  the  owners 
of    property   and    ratepayers.       [lie    also   referred   to 
the  5th  and  Oth  clau!=;cs  of  the  provisional  order  (/>).] 
Supposing  the  town  of  Margate  had  been  incorporated 
before  the  provisional  order,  the  parish  of  St,  John  the 
Baptist  would    have  been  in   the  third  category  men- 
(/')  Si  I'.  (A)  Soe  ant<»,  p.  Wk 
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1806.       tioned  in  sect.  12 ;    the  noncorporate  parts  liable  to 
SwiHioBD     taxation  would  have  been  fully  represented ;  and  if  the 
Kebls.       ^^y  corporate  of  Margate  have  acquired  the  power  of 
rating  them  without  representation  the  intention  of  the 
L^[iBlature  will  be  defeated.     Sect.  13  also  provides 
for  the  election  of  the  Local  Board  of  Health  in  the 
case  of  a  parish^  such  as  St,  John  the  Baptist^  not  com- 
prising the  whole  or  part  of  a  corporate  borough.    The 
statute  makes  no  provision  for  the  case  of  a  part  of  a  dis- 
trict becoming  incorporated^  which  is  the  second  category 
in  sect  12.  Therefore  the  enactment  in  sect.  13  governs 
tiie  present  case^  and  the  elected  Board  alone  can  impose 
a  general  district  rate  on  the  whole  parish.    The  33rd 
section  provides  for  the  case  of  a  district  afterwards 
becoming  entirely  comprised  within  the  limits  of  a  cor- 
porate borough :  such  a  district  then  comes  within  the 
predicament  of  boroughs  mentioned  in  the  12th  section. 
Accordingly  the  83rd  section  enacts  that^  from  and  after 
a  day  to  be  named  in  the  charter  for  that  purpose^  the 
body  corporate  shall  become  the  Board  of  Health  for  snch 
district^  and  the  functions  and  property  of  the  Board  shall 
vest  in  the  body  corporate.  In  the  present  case  the  parts 
constituting  the  district  are  not  entirely  comprised  within 
the  limits  of  the  newly  incorporated  borough^  and  there- 
fore the  charter  properly  omitted  to  name  any  such  day. 
The  Local  Board  of  Healthy  as  constituted  by  the 
provisional  order,  had  no  authority  to  transfer  their 
powers  and  functions  to  the  mayor,  aldermen  and  bur- 
gesses of  the  corporate  town  of  Margate,     Stat  20  &  21 
Vict,  c.  50.,  which  is  entitled  *'An  Act  to  amend  the 
Acts  concerning  municipal  corporations  in  England/' 
sect.  1,  recites  doubts  as  to  the  construction  of  sect  75 
of  Stat  5  &  6  fT.  4.  c.  76.,  the  nature  of  which  doubts 
may  be  inferred  from  sect  4  of  the  later  Act,  and 
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repeals  it.  The  repealed  Bection  recited  the  expediency  1866. 
of  vesting  in  the  common  council  the  powers  of  trustees  ~swihiobd 
appointed  under  sundry  Acts  of  Parliament  for  paving, 
lightings  Sec.,  certain  boroughs,  or  certain  parts  thereof, 
being  purposes  effected  by  local  Acts,  not  the  general 
purposes  of  The  Public  Health  Act,  1848;  and  stat. 
20  &  21  Vict.  c.  50.  applied  only  to  the  state  of  things 
existing  before  the  passing  of  that  Act.  Then  sect.  2, 
re-enacting  with  some  amendment  sect.  75  of  stat. 
5  &  6  ^.  4  c.  76.5  gives  to  the  trustees  appointed 
or  acting  by  or  under  any  Act  of  Parliament  for 
paving,  lightings  &c.,  in  or  for  any  borough  or  any  part 
of  it,  power,  *^  if  it  seem  to  them  expedient,"  to  transfer 
to  the  body  corporate  all  their  rights,  &c.;  provided 
by  sect.  3  that  no  such  transfer  shall  be  made  without 
a  resolution  of  the  council  of  the  borough  to  accept  it. 
The  trustees  appointed  under  local  Acts,  even  calling' 
in  aid  the  interpretation  clause,  sect.  142,  of  stat 
5  &  6  fFl  4  c.  76.,  can  only  mean  trustees  exercising 
those  powers  as  originally  created  by  the  local  Acts,  not 
Local  Boards  of  Health,  who  are  the  transferees  of  those 
powers  varied  and  modified  by  provisional  orders  con- 
firmed by  Parliament.  Sect.  2  of  stat.  20  &  21  Viet.  c.  50. 
must  have  had  substantially  the  same  objects  in  view  as 
sect.  75  of  stat.  5  &  6  fV.4.c.  76.,  viz.,  the  transfer  of 
their  rights,  &c.,  by  trustees  constituted  and  acting  under 
local  Acts  where  The  Public  Health  Act,  1848,  was  no* 
in  force.  If  stat  20  &  21  Vict  c.  50.  bad  been  intended 
to  apply  to  Local  Boards  of  Health  under  The  Public 
Health  Act,  1848,  or  to  repeal  its  provisions,  it  would 
have  named  them.  Such  provisions  as  those  in  sect.  2 
of  stat  20  &  21  Vict.  c.  50.  are  not  required  where 
The  Public  Health  Act,  1848,  has  been  adopted.  In 
the  case  of  a  borough  existing  before  The  Public  Health 
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1866.        ^ct,  1848,  and  adopting  its  provisions,  the  town  council 
SwiHFOBD     would,  by  sect.  12  of  that  Act,  become  the  Board  of 
^  ^'  Health,  and  the  execution  of  all  local  Acts,  as  modified, 

Would  have  been  regulated  by  a  provisional  order  under 
sect.  10.  In  the  case  of  a  borough  created  after  the  applica- 
tion of  the  Act  to  a  conterminous  district,  sect.  33  provides 
that  the  common  council  shall  become  the  Board  of  Health 
from  a  day  to  be  named  in  the  charter  of  incorporation, 
from  which  time  all  the  powers  shall  vest  in  the  common 
council  without  a  deed  of  transfer.  The  Local  Grovem- 
ment  Act,  1858,  21  &  22  Vict  c.  98.  s.  26.,  was  passed 
to  alter  this  and  substitute  a  transfer  by  the  Local  Board 
of  Health  to  the  body  corporate ;  at  the  same  time  it 
legalises  such  transfers  already  made ;  but  as  to  both 
attaches  the  restriction  "  the  district  of  such  Board  and 
such  borough  being  identical.''  In  effect  it  confirms 
with  a  slight  alteration  the  enactment  of  sect.  33  of  The 
Public  Health  Act,  1848,  that  after  the  application  of  the 
Act  to  a  district  subsequently  incorporated  the  corpora- 
tion should  be  the  Board  of  Health  if  the  district  was 
"  entirely  comprised  within  the  limits  of  the  borough," 
leaving  the  13th  section  in  force  as  to  districts  like  St. 
John  the  Baptist.  If  the  provisional  order  could  be  con- 
strued as  constituting  the  town,  afterwards  the  corpo- 
rate borough,  of  Margate  as  the  district  for  the  purposes 
of  The  Public  Health  Act,  1848,  it  would  be  so  fiirvoid; 
and  the  body  corporate  would  be  prevented  frt)m  extending 
the  district  by  sect.  77  of  stat.  21  &  22  Vict.  c.  98.,  sub- 
stituted for  sect.  141  of  stat.  11  &  12  Vict.  c.  63.,  by 
which  a  subsequent  provisional  order  may  be  issued 
extending  the  limits  of  the  district  beyond  those  of  the 
borough,  but  with  the  consents  and  under  the  conditions 
therein  specified. 

Therefore,  quacunque  viS,  the  attempt  of  the  Town 
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Council  of  ilfarya^^  to  rate  the  unrepresented  parts  of  1866. 

the  parish  is  contrary  to  the  letter  and  spirit  of  The  Swihfobd 

PubHc  Health  Act,  1848,  and  of  stat.  21  &  22  Vict  ^mie. 
c.  98.,  as  well  as  of  the  provisional  order. 

Mamsty  ( Wathin  WiUiams  with  him),  for  the  defend- 
ant—The transfer  by  the  Local  Board  of  Health  of 
their  powers  to  the  corporation  of  the  borough  of  Mat' 
ffote  was  valid  under  stat.  21  &  22  VicL  c.  98.  s.  26., 
which  was  passed  on  the  2nd  Aufftist,  1858,  after  the 
transfer  in  question :  that  section  declares  that  transfers, 
which  have  been  or  shall  be  made,  "  shall  be  valid  and 
effectual  to  all  intents  and  purposes,"  though  no  day 
for  such  transfer  shall  have  been  named  in  the  charter 
incorporating  the  borough,  and  is  applicable  to  transfers 
by  opCTation  of  law.  [Blackburn  J.  Stat  20  &  21  VicL 
c,  50.  5.  2.  abandons  the  language  in  sect  75  of  stat. 
5  &  6  fV.  4.  c,  76.,  but  it  is  not  a  fair  canon 
of  construction  of  modern  Acts  of  Parliament  that 
a  change  of  terms  indicates  a  change  of  meaning.] 
There  are  two  modes  by  which  the  powers  of  a  Local 
Board  of  Health  may  become  vested  in  municipal  cor- 
porations :  first,  by  operation  of  law ;  secondly,  by  deed, 
whether  the  powers  of  the  Board  extend  beyond  the 
hmits  of  the  borough  or  not.  Until  Local  Boards  of 
Health  were  formed,  all  the  powers  of  paving,  lighting, 
&c,  were«vested  in  trustees  or  commissioners.  When 
the  new  system  of  Local  Boards  of  Health,  which 
are  quasi  corporate  bodies,  was  introduced  their 
members  took  the  place  of  the  trustees  or  commis- 
sioners. In  the  town  of  Margate  all  the  powers  of 
paving,  lighting,  &;c.,  which  existed  by  virtue  of  the 
local  Acts  in  force  within  the  town,  are  by  the  provisional 
order,  confirmed  by  Act  of  Parliament,  vested  in  the 
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IQ^,       Local  Board  of  Health,  and  they  become  charged  with 
g    jjy^jjD     *^®    execution  of  the  powers  under  the  local  Acts. 

▼•  IBlackbum  J.     Though  the  municipal  corporation  is 

xLebls. 

made  the  Local  Board  of  Health,  the  powers  of  the 

trustees  or  commissioners  are  transferred  to  them  not 
*  as  the  municipal  corporation  but  as  the  Local  Board 

of  Health.]  The  word  '*  trustees''  in  the  repealed 
sect.  75  of  stat.  5  &  6  ^.  4.  c.  76.,  and  therefore  in 
sect.  2  of  Stat.  20  &  21  Vict  c.  VS.,  is  to  be  read  with 
the  meaning  given  to  it  by  the  interpretation  clause, 
sect.  142,  of  stat  6  &  6  fF.  4.  c.  76.,  viz.,  "persons 
charged  with  the  execution  of  a  trust  or  public  duty;" 
for  by  sect.  8  of  stat.  20  &  21  Vict  c.  50.  the  two  Acts 
are  to  be  construed  together  as  one  Act.  Though  the 
powers  of  the  Local  Board  of  Health  extend  beyond  the 
limits  of  the  corporate  borough,  they  are,  within  stat 
20  &  21  Vict  c,  50.  s.  2.,  *'  appointed  or  acting  by  or 
under"  an  Act  of  Parliament,  viz.,  by  or  under  stat. 
14  &  15  Vict  c.  98.,  which  confirmed  the  provisional 
order,  and  therefore  arc  enabled  by  stat.  20  &  21 
Vict  c.  50\  8,  2.  to  transfer  tl  eir  powers  to  the  body 
corporate :  this  enactment  is  discretionary  as  distin- 
guished from  stat.  11  &  12  Vict  c.  63.  s.  117.,  by 
which  the  powers  of  the  surveyor  of  highways  are 
peremptorily  transferred  to  the  Local  Board  of  Health. 
Commissioners  for  paving,  lighting,  &c.  under  a  local 
Act  are  in  the  same  position  as  the  Local  Board 
of  Health  in  a  noncorporate  district.  [Blackburn  J.  If 
in  such  a  case  as  the  present  the  municipal  corporation 
become  the  Local  Board  of  Health,  the  expenses  in- 
curred by  them  in  the  capacity  of  the  Local  Board  of 
Health  would  be  thrown  on  the  borough  rate  and 
ultimately  come  out  of  the  borough  fund,  for  by  stat 
20  ft  21  Vict  c.  50.  s.  2.  all  liabilities  of  the  tmstees 
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shall  be  borne  by  the  body  corporate.]  The  town  council        1866. 
would  deal  with  the  two  Ainds  separately.      [Shee  J.     swihfobd 
That  Act  does  not  notice  Local  Boards  of  Health  though        kkblb. 
passed  twenty  years  after  they  were  in  existence ;   and 
sect.  2  mentions  sundry  local  Acts  for  payings  lighting, 
&c.    It  is  taking  a  great  leap  to  say  that  it  extends  to 
a  public  general  Act] 

BaoiU,  in  reply. 

Cur.  adv.  vuU. 

Blackburn  J.  now  deliTcred  the  judgment  of  the 
Court.  We  have  come  to  the  conclusion  that  the  common 
council  of  the  borough  of  Margate  had  not  power  to 
make  the  rate  in  question,  and  consequently  judgment 
must  be  entered,  according  to  the  agreement  of  the 
parties,  in  favour  of  the  plaintiff  for  40«.  and  costs* 

The  question  depends  on  the  construction  of  stat. 
20  &  21  Vict.  c.  50.,  which  is  to  be  construed  with  stat. 
6  &  6  fF.  4.  c.  76.  The  first  section  of  stat.  20  &  21 
Vict.  c.  50.  repeals  the  75th  section  of  stat.  5  &  6  ^.4 
c.  76.,  and  the  second  section  re-enacts  it  with  some 
alterations.  By  this  last  mentioned  enactment  the  trus- 
tees acting  under  any  Act  for  paving,  lighting,  supplying 
with  water  or  gas,  or  cleansing,  watching,  regulating  or 
improving,  or  for  providing  or  maintaining  a  cemetery  or 
market  in  or  for  any  borough  (whether  mentioned  in  the 
schedules  to  stat  5  &  6  ^.  4  c.  76.  or  subsequently 
incorporated  under  that  Act  or  otherwise),  or  any  part  of 
such  borough,  and  whether  the  powers  of  such  trustees  do 
or  do  not  extend  beyond  the  limits  of  such  borough,  may 
by  indenture  duly  made  transfer  to  the  body  corporate 
of  such  borough  their  powers,  property  and  liabilities ; 

VOL.  VIL  2  Q  B.   &  s. 
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1866.  and  the  body  corporate  of  such  borough  Bhall,  on  such 
SwisFOBD  transfer  being  made,  be  the  trustee,  by  the  council  of 
Kmlb.  ®^^^  borough,  for  carrying  any  such  Act  into  operation; 
and  all  the  property  of  the  trustees  shall  vest  in  the 
body  corporate  of  the  borough,  and  all  the  liabilities 
of  the  trustees  shall  be  borne  by  the  body  corporate 
from  the  time  of  the  transfer.  The  interpretation 
clause,  sect  142,  of  stat.  5  &  6  ^.  4  c.  76.  defines 
*'  trustees*'  to  mean  "  trustees,  commissioners,  or  direc- 
tors, or  the  persons  charged  with  the  execution  of  a 
trust  or  public  duty,  by  whatever  name  they  are  desig- 
nated/' 

The  facts  are,  that  by  a  provisional  order,  confirmed 
by  Act  of  Parliament,  a  Local  Board  of  Health  was 
constituted  for  the  parish  of  St.  John  the  Baptisty  Mar-' 
ffatCy  Kenty  comprising  the  town  of  Margate  and  also  a 
rural  district;  but  by  the  terms  of  the  order  their 
rating  powers  were  in  the  first  instance  confined  to  an 
area  conterminous  with  the  town,  though  power  was 
given  them  from  time  to  time  to  extend  the  rating  area 
so  as  to  bring  into  it  the  rest  of  the  district,  and  the 
members  of  the  Local  Board  were  to  be  elected  by  the 
owners  of  property  and  ratepayers  for  the  time  being 
within  the  rating  area.  Afterwards  the  town  of 
Margate  was  incorporated.  At  this  time  therefore 
the  Local  Board  of  Health  was  elected  by  the  in- 
habitants of  a  rating  area  coextensive  with  the  new 
borough,  though  the  district  over  which  they  might 
extend  their  powers  was  more  extensive.  They  pro- 
fessed by  indenture  to  transfer  their  powers  to  the 
corporation  of  the  borough,  which  has  subsequently 
sought  to  extend  its  powers  to  part  of  the  rural  district 
And  the  question  whether  the  municipal  corporation 
can  thus  extend  their  powers  over  the  rural  parts  of  the 
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district  depends  on  the  question  whether  the  transfer        1866. 
to  them  of  the  powers  of  the  Local  Board  of  Health     swiNroBo 
was  valid ;  and  that  again  depends  on  this^  whether  a       s^x^s. 
Local  Board   of  Health  for  a  district  comprising  a 
borough  are^  within  the  meaning  of  stat  20  &  21  Vict. 
c.  50.  s,  2.,  trustees  for  executing  an  Act  for  paving, 
&c  within  the  meaning  of  that  enactment ;  and  we  think 
they  are  not. 

There  is  no  doubt  that  the  duties  of  a  Local  Board 
of  Health  imposed  by  the  general  Public  Health  Acts 
comprise  many  of  the  duties  enumerated  in  the  enact- 
ment in  question ;  and  the  general  course  of  legislation 
has  been,  by  provisional  orders  confirmed  by  Act  of 
Pariiament,  to  transfer  to  the  Local  Board  of  Health 
the  powers  of  all  trustees  for  executing  local  Acts  of 
that  description   withia  their  district,   so  that  Local 
Boards  of  Health  are  charged  with  the  execution  of  a 
trust  or  public  duty,  and  are  acting  under  The  Public 
Health  Acts  and  the  Acts  confirming  the  provisional 
orders  under  which  they  are  created;  and  those  Acts 
may  in  one  sense  be  said  to  be  Acts  for  the  purposes 
mentioned  in  the  2nd  section  of  stat.  20  &  21  Vict, 
e,  50.    But  we  think  they  are  not  such  as  were  intended 
by  the  Legislature.    The  whole  scheme  of  The  Public 
Health  Act,  1848,  11  &  12  Vict.  c.  68.,  is  to  transfer  all 
powers  of  this  kind  to  a  Local  Board  where  there  is  one. 
By  sect  12,  if  the  district  either  is  or  becomes  coex- 
tensive with  a  borough,  the  council  of  that  borough  are 
the  Local  Board ;  but  the  Local  Board  of  Health  and 
the  municipal  corporation  are  kept  distinct,  so  that  the 
borough  fund  is  not  liable  to  the  creditors  of  the  Local 
Board ;  if  the  district  consists  partly  of  a  borough  the 
Local  Board  are  to  consist  partly  of  members  of  the 
2  Q  2 
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1866.  council.  And,  by  sect.  83,  if  the  district  becomes 
SwiHffOBD  entirely  comprised  witbin  a  borough,  and  a  day  i» 
Kebls.  iianied  in  the  charter  of  incorporation  for  that  purpose, 
the  powers  of  the  persons  then  forming  the  Local  Board 
are  to  be  transferred  to  the  council  of  the  borough; 
there  is  no  similar  provision  applicable  to  the  case  of 
part  of  the  district  being  brought  within  a  borough. 
Now  we  cannot  think  that  the  Legislature  intended  by 
Stat.  20  &  21  Vict.  c.  50.  s.  2.  to  give  to  a  Local  Board, 
part  of  whose  district  lies  within  a  borough,  power  to 
reverse  the  whole  of  this  legislation  and  to  charge  the 
municipal  corporation  with  the  duty  of  carrying  The 
Public  Health  Act,  1848,  into  execution,  so  as  on  the 
one  hand  to  charge  the  borough  fund  with  all  the 
liabilities  of  the  Local  Board  of  Health,  and  on  the 
other  to  deprive  the  ratepayers  of  the  rural  part  of  the 
district  of  all  share  in  the  election  of  those  who  are  to 
govern  them.  We  think  therefore  we  must,  in  order 
to  effectuate  the  intention  of  the  Legislature,  construe 
the  section  as  applying  only  to  bodies  charged  with  the 
duty  of  executing  local  and  personal  Acts  of  the  kind 
mentioned  in  the  enactment^  which  was  no  doubt  what 
was  meant. 

Our  attention  was  called  to  stat.  21  &  22  VicL  c.  98. 
s.  26.,  which  is  no  doubt  strangely  framed,  as  it  declares 
that  a  transfer  made  by  any  Local  Board  of  Health  to 
the  council  of  a  corporate  borough,  '^  the  district  of 
such  board  and  such  corporate  borough  being  identical," 
shall  be  valid  and  effectual,  though  no  day  for  such 
transfer  shall  have  been  named  in  the  charter  incorpor- 
ating the  borough.  Now  in  cases  within  the  33rd 
section  of  The  Public  Health  Act,  1848,  no  transfer 
is  made  by  the  Local  Board,  and  if  the  transfer  was 
supposed  to   be    made    under    The    Municipal  Cor- 
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porations  Act8^  the  absence  of  the  naming  of  a  day 
in  the  charter  of  incorporation  is  quite  immaterial. 
But^  thongh  it  is  very  difficult  to  say  what  was  meant^ 
it  is  clear  that  this  enactment  cannot  extend  to  the 
present  case^  in  which  the  districts  are  not  identical 

We  regret  to  be  obliged  to  decide  as  we  do,  for  we 
are  sensible  that  the  consequence  will  be  that  the  affairs 
of  this  district  must  be  thrown  into  a  state  of  confusion, 
ivhich  may  probably  render  it  indispensable  to  apply 
for  a  local  Act  to  set  things  right;  but  this  we  cannot 
help. 

Judgment  for  the  plaintiff. 


1866. 


SWIMFOBD 
V. 

Keblb, 


The  Queen  against  Phillips  and  another. 


WednestUqf, 
June  6th. 


diverting  and 
0.50.8.86, 


1.  It  18  not  necessary  that  a  certificate  of  justices  under  stat  5  &  6  ^*Sf^!^^:    . 
W,  4.  e.  50.  *.  85.  for  diverting  a  highway  should  state  that  the  proposed   Cert^aUfor 
new  highway  will  be  nearer  and  more  commodious :  overruling  Beg.  v. 
ShUes,  1  Q.  B.  919. 

2.  Nor  is  it  necessaiy  that  the  proposed  new  highway  should  be  en- 
tirely  new:  overruling  Welch  v.  Nash,  8  East  391 

3.  Nor  that  the  proposed  new  highway  should  be  completed  befora 
the  certificate  is  obtained. 

4.  A  certificate  of  two  justices  obtained  by  private  persons  stated 
their  desire  to  divert  and  stop  up  two  highways,  and  in  substitution  for 
them  to  open  a  new  highway  by  adding  to  an  existing  highway  or  pas- 
sage called  B.  Alley  so  much  of  their  Ifuid  as  would  make  it  thirtv  feet 
wide,  and  to  widen  an  existing  highway  called  H.  Street  by  adding  a 

Sieee  of  luid  &a,  and  that  the  justices  had  viewed  the  highways  to  be 
iverted  and  stopped  up,  and  upon  that  view  found  and  did  thereby 
certify  that  the  old  highways  might  be  diverted  and  turned  so  as  to 
make  them  more  commodious  to  the  public  by  the  substitution  for 
the  same  of  H.  Street  and  B.  AU^  **  when  the  same  shall  have  been 
so  widened  as  aforesaid  by  the  addition  thereto  of  such  new  highways  or 
pieces  of  land  as  aforesaid ;"  and  that  they  had  viewed  the  proposed  new 
nighways,  and  upon  such  view  found  and  did  thereby  certify  that  they 
"will  be  more  commodious  to  the  public"  than  the  old  highways,  and 
that  the  old  highways  "  will,  if  ana  so  soon  as  such  diversion  or  substi- 
tution be  effected,  become  and  be  wholly  unnecessary  and  useless"  by 
reason  of  the  new  highways  being  more  commodious.    Held  good. 


f\if  appeal  to  the  Surrey  Quarter  Sessions  by  E. 

Goodale  and  others  against  a  certificate  of  two 

justices  for  diverting^  stopping  up  and  opening  certain 
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▼. 
Phillips. 


1866.       highways  in  the  parish  of  Mortlake^  in  pursnanoe  of 
The  QusBH     ****'  5  &  6   W^.  4.  c.  50.,   the  Sessions  quashed  the 
certificate  subject  to  the  opinion  of  this  Court  on  the 
folio  vring  case. 

The  certificate  recited  that  C.  J.  PhilUpM  and  J. 
Wigan^  the  respondents, — being  desirous  of  diverting 
and  stopping  up  a  certain  highway  called  Tliames  Street, 
in  the  parish  of  St.  Mary^  Mortlake^  leading  from  the 
towing  path  of  the  river  Thames  opposite  to  the  wharf 
of  the  said  parish  through  their  property  to  and 
joining  the  public  road  or  highway  from  Richmond 
to  Mortlake  at  the  back  of  the  King's  Arms  public 
house  in  the  High  Street,  Mortlake,  and  also  of 
diverting  and  stopping  up  a  certain  branch  high- 
way or  alley  called  Brewhouse  Alky  in  the  parish 
aforesaid,  and  leading  from  ITiames  Street  to  the  Hyh 
Street,  and  in  lieu  thereof  and  in  substitution  for  the 
same:  firstly,  of  opening  a  new  highway  to  com- 
mence  at  the  towing  path  opposite  the  parish  wharf  and 
lead  into  the  High  Street^  Mortlahe,  by  throwing  into 
and  adding  to  a  certain  highway  or  passage  there  known 
as  BulTs  Alley  so  much  of  their  land  on  the  east  side 
thereof  and  next  adjoining  thereto  as  would  make  such 
last  mentioned  way  or  passage  thirty  feet  wide  or  there- 
abouts; and  secondly,  of  widening  the  public  high- 
way called  the  High  Street  from  the  east  comer  of 
a  wooden  building  called  the  Tithe  Bam  to  the  King's 
Arms  comer  of  the  High  Street^  by  throwing  into  and 
adding  to  such  street  a  piece  of  land  on  the  north 
side  of  and  next  adjoining  to  that  part  of  the  High 
Street  of  sufficient  width  to  make  all  that  part  of  such 
street  of  the  width  of  from  twenty-eight  feet  nine  inches 
to  forty  feet  and  upwards, — ^in  pursuance  of  the  High- 
way Acts  duly  gave  notice  in  writing  to  the  Kingston 
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District  Highway  Board  of  such  their  desire  &a ;  that  1866. 
this  proposal  was  afterwards  duly  agreed  to  by  the  TheQuESH 
inhabitants  of  the  parish  in  vestry  assembled;  that  in  phiIlips. 
pursuance  of  an  order  of  the  chairman  the  Kingston 
District  Highway  Board  appUed  to  two  justices  to  view 
the  highways  proposed  to  be  diverted  and  stopped  up, 
and  also  the  proposed  new  highways,  and  proceed 
according  to  the  provisions  of  The  Highway  Act,  1835; 
that  the  two  justices  accordingly  together  at  the  same 
time  viewed  the  highways  proposed  to  be  diverted  and 
stopped  up  (describing  them  as  above),  and  also  the 
proposed  new  highway,  that  is  to  say,  '*  Firstly,  the 
said  piece  of  land  next  adjoining  to  and  on  the  east 
side  of  BuWt  Alley,  Mortlake  aforesaid,  which  runs 
from  north  to  south  from  the  said  towing  path  to 
the  said  Hiffh  Street,  and  is  in  length  from  north  to 
south  ninety-nine  feet  or  thereabouts  and  in  width  at 
the  north  end  thereof  twelve  feet  nine  inches  or  there- 
abouts, and  becomes  wider  from  north  to  south,  and  is 
at  the  south  end  thereof  twenty-one  feet  nine  inches  in 
width  or  thereabouts ;  and  secondly,  the  said  piece  of 
land  next  adjoining  to  and  on  the  north,  side  of  the 
High  Street,  Mortlake  aforesaid,  and  which  extends  from 
the  east  corner  of  the  wooden  building  called  or  known 
as  the  Tithe  Bam  to  the  King's  Amis  corner  of  the 
said  High  Street,  and  is  in  length  from  east  to  west 
two  hundred  and  fifty-five  feet  or  thereabouts,  and 
in  width  at  the  west  end  thereof  twenty-one  feet  or 
thereabouts,  and  tapers  to  a  point  towards  the  east 
end  thereof,  but  is  of  sufficient  width  throughout  to 
increase  the  width  of  all  that  part  of  the  said  High 
Street  and  to  make  the  same  of  the  width  throughout 
of  firom  twenty-eight  feet  nine  inches  on  the  east  to 
forty  feet  and  upwards  on  the  west ;  and  it  appearing  to 
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1866.  us  the  said  justices  on  such  view,  for  the  reasons  herein- 
The  Quxu  after  stated,  that  the  said  old  highways  called  Tliamet 
Pbiujps.  Street  and  Brewfumse  Alley  may  be  diverted  and  turned 
as  aforesaid  so  as  to  make  the  same  severally  and 
respectively  more  commodious  to  the  public,  that  is  to 
say,  by  the  substitution  for  the  same  of  the  High  Street 
and  BulPi  Alley  respectively  aforesaid  when  the  same 
shall  have  been  so  widened  as  respectively  aforesaid  by 
the  addition  thereto  of  such  new  highways  or  pieces  of 
land  as  respectively  aforesaid,  and  that  the  said  new 
highways  will  be  more  commodious  to  the  public  than 
the  said  old  highways  called  Thames  Street  and  Brenh 
house  Alky,  and  that  the  said  old  highways  called 
Thames  Street  and  Brewhoitse  Alley  will  if  such  diver- 
sion or  substitution  be  e£Pected  become  and  be  unne- 
cessary and  useless;''  that  the  respondents,  the  ownen 
of  the  land  through  which  the  new  highways  were  pro- 
posed to  be  made,  had  by  writing  under  their  respec- 
tive hands  consented  to  the  same  being  so  made,  and 
that  the  proper  notices  had  been  affixed  and  published, 
and  a  plan  of  the  old  and  proposed  new  highways 
delivered  to  the  justices  and  verified  before  them. 
The  certificate  then  proceeded  to  state  that  the  justices 
on  &c.  together  and  at  the  same  time  viewed  the  high- 
ways called  Thames  Street  and  Brewhouse  Alley,  **  and 
did  upon  such  view  find,  and  we  do  hereby  certify, 
that  for  the  reasons  hereinafter  stated  the  said  high- 
ways called  Thames  Street  and  Brewhouse  Alley, 
which  are  respectively  delineated  on  the  said  plan, 
may  be  diverted  and  turned  in  manner  aforesaid  so 
as  to  make  the  same  severally  and  respectively  more 
commodious  to  the  public,  that  is  to  say,  by  the  sub- 
stitution for  the  same  of  the  Hiyh  Street  and  Buffs 
Alley  respectively  aforesaid  when  the  same  shall  have 
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been  so  widened  as  aforesaid  by  the  addition  thereto  of  1866. 
such  new  highways  or  pieces  of  land  as  aforesaid  f  and  The  Quxxx 
that  they  on  &c.  together  and  at  the  same  time  viewed  pbilupb. 
the  proposed  new  highways  (describing  the  pieces  of  land 
to  be  added  as  of  the  length  and  width  above  mentioned 
and  as  delineated  on  the  plan)^  ''and  we  did  on 
such  view  find,  and  we  do  hereby  certify,  that  the  said 
proposed  new  highways  will  be  more  commodious  to  the 
public  than  the  said  old  highways  or  either  of  them  by 
reason  that  the  said  old  highway  called  Thames  Street  is 
in  the  widest  part  thereof  only  thirty-one  feet  nine  inches 
in  width  or  thereabouts,  and  becomes  gradually  narrower 
as  the  same  approaches  the  said  wharf  and  towing 
path,  being  at  the  last  mentioned  end  thereof  only  fifteen 
feet  three  inches  in  width  or  thereabouts  (including 
footpath  way  or  space  for  the  same),  and  by  reason  that 
the  said  alley  called  Brewhouse  Alley  is  only  of  the 
width  of  finom  four  feet  to  four  feet  four  inches  or  there- 
abouts and  is  wholly  impassable  by  carts,  whereas  by 
the  said  addition  to  the  said  High  Street  the  inconvenient 
north-west  comer  of  such  street  will  be  rounded  off 
and  the  approach  and  entrance  thereto  rendered  much 
easier  and  safer,  and  the  naiiHiffh  Street  will  be  consider- 
ably widened  at  and  towards  the  west  end  thereof  so  as  to 
be  made  of  the  width  of  forty  feet  and  upwards  at  the  west 
end,  and  to  be  from  thence  to  the  point  at  the  east  end 
of  the  Tithe  Bam,  marked  G  on  the  said  plan,  of  a 
width  of  twenty-eight  feet  nine  inches  or  upwards 
throughout  (the  same  being  at  present  in  part  of  the 
width  of  twenty-two  feet  only),  and  in  no  part  to  the 
west  of  BuIPs  Alky  will  such  High  Street  be  of  less 
width  than  twenty-five  feet  five  inches;  and  also  by 
reason  that  the  said  alley  called  BulTs  Alley,  which  is 
now  in  part  of  the  width  of  eight  feet  three  inches  only 


▼. 
Phillips. 
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1866.        favour  of  the  appellants,  oonsideriDg  themselyes  bound 
The  QuBB»     ^y  ^ff'  ^*  'SAifc*  (a)  though  they  did  not  concur  in  it 
The  question  for  the  opinion  of   the  Court  was, 
whether  the  certificate  was  defective  and  bad  in  law  on 
any  one  or  more  of  the  three  grounds  of  objection. 

Stat.  6  &  6  ^.  4  c.  50.  s,  85.  **  When  it  shall  appear 
upon  such  view  of  such  two  justices  of  the  peace,  made 
at  the  request  of  the  said  surveyor  as  aforesaid,  that  any 
public    highway  may  be  diverted  and  turned,  either 
entirely  or  subject  as  aforesaid,  so  as  to  make  the  same 
nearer  or  more  commodious  to  the  public,  and  the 
owner  of  the  lands  or  grounds  through  which  such  new 
highway  so  proposed  to  be  made  shall  consent  thereto 
by  writing  under  his  hand,  or  if  it  shall  appear  upon 
such  view  that  any  public  highway  is  unnecessary,*'  after 
the  affixing  and  publication  of  notices  in  the  form  or 
to  the  effect  of  Schedule  (Na  19.)  and  proof  thereof 
given    to    the    satisfaction    of  the   justices,  and  the 
delivery  to  them  of  a  plan,  verified  by  a  surveyor,  de- 
scribing the  old  and  the  proposed  new  highway,  ''the 
said  justices  shall  proceed  to  certify  under  their  hands 
the  £Eict  of  their  having  viewed  the  said  highway  as 
aforesaid,  and  that  the  proposed  new  highway  is  nearer 
or  more  commodious  to  the  public ;  and  if  nearer,  the 
said  certificate  shall  state  the  number  of  yards  or  feet 
it  is  nearer,  or  if  more  commodious,  the  reasons  why 
it  is  so ;  and  if  the  highway  is  proposed  to  be  stopped  np 
as  unnecessary,  either  entirely  or  subject  as  aforesaid, 
then  the  certificate  shall  state  the  reason  why  it  is 
unnecessary ;  and  the  said  certificate  of  the  said  justices, 
together  with  the  proof  and  plan  so  laid  before  them  as 
aforesaid,  shall,  as  soon  as  conveniently  may  be  after  the 
making  of  the  said  certificate,  be  lodged  with  the  derk 
of  the  peace  for  the  county  in  which  the  said  highway  is 

ia)  1  Q.  B,  919. 
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situated,  and  shall  (at  the  Quarter  Sessions  which  shall        1866. 

be  holden  for  the  limit  within  which  the  highway  so    xheQuDw 

diverted  and  turned  or  stopped  up,  either  entirely  or     p^iliaps. 

subject  as  aforesaid,  shall  lie,  next  after  the  expiration  of 

four  weeks  from  the  day  of  the  said  certificate  of  the  said 

jastices  having  been  lodged  with  the  clerk  of  the  peace 

as  aforesaid,)  be  read  by  the  said  clerk  of  the  peace  in 

open  Court ;  and  the  said  certificate,  together  with  the 

proof  and  plan  as  aforesaid,  as  well  as  the  consent  in 

writing  of  the  owner  of  the  land  through  which  the 

Dew  highway  is  proposed  to  be  made,  shall  be  enrolled 

by  the  derk  of  the  peace  amongst  the  records  of  the 

said  Court  of  Quarter  Sessions." 

Sect  88  gives  an  appeal  against  the  certificate  to  any 
person  aggrieved. 

Sect.  89.  '*  In  case  of  such  appeal  the  justices  at  the 
said  Quarter  Sessions  shall,  for  the  purpose  of  determin- 
ing whether  the  proposed  new  highway  is  nearer  or  more 
commodious  to  the  public,  or  whether  the  public  high- 
way so  intended  to  be  stopped  up,  either  entirely  or 
subject  as  aforesaid,  is  unnecessary,  or  whether  the 
said  party  appealing  would  be  injured  or  aggrieved, 
impannel  a  jury  of  twelve  disinterested  men  out  of  the 
persons  returned  to  serve  as  jurymen  at  such  Quarter 
Sessions ;  and  if,  after  hearing  the  evidence  produced 
before  them,  the  said  jury  shall  return  a  verdict  that 
the  proposed  new  highway  is  nearer  or  more  commo- 
dious to  the  public,  or  that  the  public  highway  so 
intended  to  be  stopped  up,  either  entirely  or  subject  as 
aforesaid,  is  unnecessary,  or  that  the  party  appealing 
would  not  be  injured  or  aggrieved,  then  the  said  Court 
of  Quarter  Sessions  shall  dismiss  such  appeal,  and  make 
the  order  herein  mentioned  for  diverting  and  turning 
and  stopping  up  such  highway  either  entirely  or  subject 
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1866.  as  aforesiEuid,  or  for  diyerting,  turning,  and  stopping  up 
The  Qdbin  ^^  ^^^^  ^^^  highway,  and  purchasing  the  ground  and 
PhiIiips.  ^^^  ^®'  ^^^^  °®^  highway,  or  for  stopping  up  such 
unnecessary  highway  either  entirely  or  subject  as 
aforesaid;  but  if  the  said  jury  shall  return  a  verdict 
that  the  proposed  new  highway  is  not  nearer  or  not 
more  commodious  to  the  public,  or  that  the  highway  so 
intended  to  be  stopped  up,  either  entirely  or  subject  as 
aforesaid,  is  not  unnecessary,  or  that  the  party  appealing 
would  be  injured  or  aggrieved,  then  the  said  Court  of 
Quarter  Sessions  shall  allow  such  appeal,  and  shall  not 
make  such  order  as  aforesaid." 

Sect.  91.  **  Provided  always,  and  be  it  further  enacted, 
that  if  no  such  appeal  be  made,  or  being  made  shall  be 
dismissed  as  aforesaid,  then  the  justices  at  the  said 
Quarter  Sessions  shall  make  an  order  to  divert  and  turn 
and  to  stop  up  such  highway,  either  entirely  or  subject 
as  aforesaid,  or  to  divert,  turn,  and  stop  up  such  old 
highway,  and  to  purchase  the  groimd  and  soil  for  such 
new  highway,  or  to  stop  up  such  unnecessary  highway, 
either  entirely  or  subject  as  aforesaid,  by  such  ways  and 
means,  and  subject  to  such  exceptions  and  conditions  in 
all  respects  as  in  this  Act  is  mentioned  in  regard  to 
highways  to  be  widened ;  and  the  proceedings  thereupon 
shall  be  binding  and  conclusive  on  all  persons  whom- 
soever ;  and  the  new  highways  (a)soto  be  appropriated  and 
set  out  shall  be  and  for  ever  after  continue  a  public 
highway  to  all  intents  and  purposes  whatsoever ;  but  no 
old  highway  (except  in  the  case  of  stopping  up  of  such 
useless  highway  as  herein  is  mentioned)  shall  be  stopped 
until  such  new  highway  shall  be  completed  and  put  into 
good  condition  and  repair,  and  so  certified  by  two  jus- 
tices of  the  peace  upon  view  thereof,  which  certificate 

(a)  Sic. 
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shall  be  retained  to  the  clerk  of  the  peace,  and  by  him        1866. 
enrolled  amongst  the  records  of  the  Court  of  Quarter    The  Qubxh 
Sessions  next  after  such  order  as  aforesaid  shall  have     Phillips. 
been   made  pursuant    to    the    directions  hereinbefore 
contained.'' 

Battantine  Serjt  and  Garth,  for  the  appellants. — First 
The  Sessions  were  justified  in  quashing  the  certificate 
on  the  ground  that,  according  to  Reg.  y.  SkUes  (a),  it 
should  set  forth  that  the  new  highway  is  both  nearer 
and  more  commodious  to  the  public ;  though  that  case 
has  been  doubted  in  Wright,  appt.^  TheOverteen  ofFrani^ 
respts.  (i). 

Secondly.  The  diversion  contemplated  by  stat.  5  &  6 
W^  4.  c.  50.  is  the  making  a  new  highway.  In  Welch 
V.  Nath  (c),  decided  on  stat.  13  G.  8.  c.  78.  *.  19.,  the 
words  of  which  are  similar  to  those  of  stat  6  &  6  fT.  4 
e.  50.  s,  85.,  the  justices  stopped  up  one  old  road  and 
enlarged  another  in  different  parts  of  it,  and  that  was  held 
not  to  be  a  diverting  of  an  old  highway  nor  making  a 
new  one ;  and  the  facts  of  the  present  case  are  stronger. 
[He  cited  the  judgment  of  Lord  EUenborough^  p.  402.] 
[Blackburn  J.  The  scheme  of  stat  13  G.  3.  c.  78.  is 
different :  there  was  then  no  interposition  of  the  inhabi- 
tants in  vestry  assembled  before  a  highway  could  be 
stopped  up  or  diverted  as  there  is  under  sect.  84  of 
stat.  5  &  6  ^.  4.  c.  50.  There  is  also  a  difference 
between  sect  16  of  the  earlier  and  sect.  82  of  the  later 
Act.]  Here  the  object  being  to  widen  High  Street  and 
BulTs  Alley,  the  proceedings  should  have  been  taken 
under  sect.  82,  which  empowers  two  justices  to  make 
an  order  for  widening  and  enlarging  any  highway  which 

(a)  1  Q,  B,  919.  (6)  4  B.  4'  S.  118. 

(r)  8  East  394. 
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1866.       is  not  of  sufficient  breadth.      [Blackburn  J.    Their 

The  QuBBir     powers  under  that  section  do  not  extend  to  pdling 

Pbiuim.     down  houses  without  the  consent  of  the  owners^  and 

if  they  withheld  their  consent  it  could  not  be  done 

without  a  private  Act  of  Parliament,] 

Thirdly.  The  certificate  must  order  either  the  diverting 
or  the  stopping  up  of  the  highway :  in  the  latter  case  it 
must  state  the  reason  why  the  highway  is  unnecessary: 
in  the  former  it  must  ,^hew  a  new  highway,  and,  if 
nearer,  how  much,  or,  if  more  commodious,  the  reasons 
why  it  is  so;  this  certificate  only  states  that  ''the 
said  proposed  new  highways  will  be  more  commo- 
dious to  the  public  than  the  old  highways  or  either  of 
them/'  and  that  the  old  highways  ''will,  if  and  so  soon 
as  such  diversion  or  substitution  be  efiected,  become  and 
be  wholly  unnecessary  and  useless  by  reason  of  the 
said  new  highways  being  more  commodious/'  [Blach- 
bum  J.  Do  you  contend  that  the  expense  of  making 
the  proposed  new  highway  must  be  incurred  before  the 
party  applies  for  the  certificate  to  close  the  old  one?'^ 
Yes :  if  the  application  to  the  magistrates  is  to  stop  np, 
though  not  if  it  is  to  divert,  a  highway;  and  that  is 
good  policy,  for  there  is  no  power  in  the  justices  to 
compel  the  making  of  the  new  highway.  \_Shee  J.  The 
whole  of  sect  86  of  stat.  6  &  6  ^.  4.  c.  50.  as  to  the 
certificate  is  prospective.  The  highway  is  not  to  be 
diverted  or  stopped  up  until  after  the  appeal,  if  there  be 
one,  has  been  dismissed,  or  the  time  for  appealing  has 
expired.  The  order  for  stopping  up  is  made  by  the  Sessions 
under  sect.  91,  by  which  the  old  highway,  except  in  the 
case  of  stopping  up  a  useless  highway,  is  not  to  be 
stopped  up  until  the  new  one  iscompleted  and  put  into 
good  condition  and  repair ;  so  that  the  public  are  fully 
protected.]    The  certificate  under  sect.  85  is  to  be  given 
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on  the  view  of  the  new  and  substituted  highway.  Sect  91  1866. 
does  not  affect  sect  85^  but  affords  a  cumulative  protectioi^  Th«  Qukbv 
to  the  public.  Whei^  the  propriety  of  the  certificate  is  con-  phiIu  » 
tested  before  a  jury  at  the  Quarter  Sessions^  there  would 
be  great  inconvenience  in  their  deciding  on  it  before 
the  proposed  new  highway  was  completed.  [Mellor  J. 
The  Quarter  Sessions  only  make  an  order  conditional 
on  the  jury  supporting  the  certificate.  Are  they  to 
divide  the  certificate^  suspending  the  part  as  to  stopping 
up  the  old  highway  until  the  new  highway  is  made? 
Blackburn  J.  The  form  of  notice  of  diverting^  &a  a  highway 
in  the  Schedule,  No.  19,  which  sect.  85  directs  to  be  given, 
does  not  mention  the  new  highway  as  already  set  out  and 
seen  by  the  justices,  and  the  section  itself  refers  only  to 
a  plan  describing  the  old  and  the  proposed  new  highway. 
I  do  not  find  any  words  in  this  long  and  confused  section 
which  shew  that  the  new  highway  must  be  made  and 
set  out  before  the  certificate  is  granted.]  The  certificate 
is  to  state  the  number  of  yards  or  feet  the  new  high- 
way is  nearer  than  the  old,  and  the  reason  why  it  is  more 
commodious.  ^Blackburn  J.  That  may  be  done  though 
the  new  highway  is  not  made.]  No  highway  can  be 
diverted  which  is  not  stopped,  and  therefore  the  proposed 
new  highway  must  be  made,  and  its  condition  certified 
before  the  application  for  the  certificate  to  stop  up  the 
old  highway. 

Hawkinsy  Joseph  Brown  and  Lucius  KeUy,  for  the 
respondents.— First  Since  the  decision  in  Wright,  appt., 
The  Overseers  of  Frant,  respts.  (a),  Reg.  v.  Shiles  (b)  is 
not  an  authority.  By  sect  85  of  stat.  5  &  6  fF.  4.  c.  50. 
the  justices  are  to  certify  that  the  proposed  new  highway 
(fl)  4J5.  #5.  118.  (b)  1  C.  P.919. 
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18G6.  is  '*  nearer  or  more  commodious  to  the  public.'*  The 
The  Queer  ^appeal  clause,  sect  89,  whicli  directs  that  if  the  jury 
Phillips.  ^^^  ^^^  *tat  the  proposed  new  highway  is  "  nearer  or 
more  commodious  to  the  public"  the  Quarter  Sessions 
shall  dismiss  the  appeal,  does  not  warrant  the  decision 
in  Reff.  v.  Shiles  (a).  In  the  form  of  the  order  of  two 
justices,  given  in  the  schedule  to  stat.  13  C  3.  c.  78. 
No.  xvi.,  for  diverting  and  turning  a  highway,  the  words 
referring  to  the  proposed  new  highway  are  "  which  we 
think  will  be  much  more  commodious  to  the  public.'' 
[The  Court  stopped  the  argument  on  this  point.] 

Secondly.  In  order  to  constitute  a  diversion  of  a  public 
highway  it  is  not  necessary  that  thereshould  be  an  entirely 
new  highway ;  it  is  suflBcient  if  it  is  turned  into  a  more 
convenient  course.  Welch  v.  Nash  (A)  has  never  been 
confirmed ;  on  the  contrary  it  was  questioned  in  De  Ponr 
thieu  V.  Pennyfeather  (c)  :  Gibbs  C.  J.  said,  1  Marsh.  267, 
^*  Thirdly,  it  is  contended  that  a  road  has  been  taken  to 
which  the  public  had  confessedly  a  right,  and  they  are 
therefore  entitled  to  have  one  in  return,  to  which  they 
shall  have  an  equal  right ;  not  a  road  partly  over  the 
land  of  another,  and  partly  through  an  old  road,  but  the 
order  of  justices  must  give  an  entirely  new  road.  I  do 
not  think  that  the  Act  had  any  such  intention,  but  that 
if  the  public  be  carried  to  the  point  of  destination,  partly 
by  a  new  road  and  partly  by  an  old  one,  the  meaning 
of  the  Act  has  been  complied  ^ith,  and  the  magistrates 
were  justified  in  shutting  up  the  old  way.''  [Garth, — 
Best,  Serjt.,  in  arguing  for  the  plaintiffj  p.  264,  "  ad- 
mitted that  there  must  be  a  new  way  made,  according 

(«)  1  Q.  B,  919.  {h)  8  JSmT  394. 

(r)  1  MursK  261 ;  6  TaunL  643. 


XXIX,   VICTORIA.  607 

to  the  decision  in  Welch  v.  Nash  (a).     But  in  that  case,        I866. 
there  was  no  new  way,  the  old  road  was  not  turned,  nor    The  Quku 
even  widened  all  the  way ;    though  if  it  had  been  so      pailijps. 
widened,  that  would  not  have  been  sufficient."]      M^elch 
V.  Nash  is  not  cited  in  Bum  Just.  Highways,  §  xiii., 
29th  ed.,  Chitty  Collection  of  Statutes,  3rd  ed.,  Russell  on 
Crimes,  p.  475,  4th  ed.,  Shelford  Law  of  HighwaySy 
8rd  ed.     [They  also  cited  Brittain  v.  Kinnaxrd  {b),  per 
Burrough  J.]     [Shee  3.     In  IVekh  v.  Nash  (a)  Lord 
Ettenborough  went  farther  than  was  necessary  for  the 
decision  of  the  case  in  hand ;  it  is  not  necessary  to  say 
that  diverting  a  highway  always  implies  the  making  a 
new  highway ;  but  only  where  it  involves  the  stopping 
np  of  an  old  highway.]     The  diverting  of  a  highway 
means  the  diversion  of  the  traffic  along  it.     The  present 
case  is    different    from   Welch  v.   Nash  (a)  as  stated 
by  Lord  EUenborough,  p.  403,  because  here  the  pro- 
posed new  highways  are  continuous.     Suppose  an  old 
highway,  six  feet  wide  and  one  hundred  yards  long,  is 
widened  to  fifty  feet  along  its  whole  length,  that  is  a 
new  highway.    The  stopping  up  of  part  of  an  existing 
highway  is  a  diverting  of  the  highway.     Sect  82  is 
applicable  only  to  the  simple  case  of  widening  a  highway 
not  of  sufficient  breadth.     [Mellor  J.     If  the  present  is 
a  casus  omissus,  no  improvement  of  this  kind  could  be 
made  without  a  special  Act  of  Parliament.] 

Blackburn  J.  This  case  is  peculiar  and  unfortunate. 
The  Quarter  Sessions,  in  deference  to  the  authority  of 
Beg,  V.  Shiles  (c),  which,  though  doubted,  has  not  been 
overruled,  held  the  certificate  bad  and  quashed  it ;  and 
two  other  objections  were  made,  one  of  them  founded 
(a)  SEasidl9^  (b)  4  Moo.  50.  63;  1  ^.  #£.  432.  441. 

(c)  1  Q.  B,  919. 
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1866.  on  Welch  v.  Nash  (a)  :  these  the  Sessions  oyerrnled. 
The  QuBEir  ^^  ^^^  ^^^  called  upon  to  support  the  certificate  against 
Phillips,  ^^^se  two  decisions,  and  have  come  to  the  condasion 
that  both  decisions  were  wrong.  Still,  if  there  could  be 
an  appeal  in  the  present  case,  we  should  be  bound  to 
follow  them  and  hold  the  certificate  bad ;  but  if  we 
decided  against  the  validity  of  the  certificate  in  accord- 
ance with  either  of  those  cases  our  decision  would  be 
final,  and  the  highway  in  question  never  could  bediferted 
under  the  Highway  Act ;  whereas,  if  we  support  the  cer- 
tificate, its  validity  may  be  farther  litigated  in  an  action 
of  trespass  or  in  some  other  form  agreed  on  by  the 
parties,  and  so  our  decision  may  be  reviewed  in  a  Court 
of  error.  Under  these  circumstances  we,  with  some 
hesitation,  act  on  our  own  view  of  the  law,  notwith- 
standing the  previous  decisions  to  the  contrary. 

As  to  the  first  point  Stat  5  &  6  fl^.  4.  c.  50,  contains 
a  series  of  sections  providing  for  the  mode  in  which  a 
highway  may  be  diverted  or  stopped  up.  By  sect.  84,  if 
the  inhabitants  in  vestry  assembled  agree  to  the  proposed 
alteration  the  surveyor  is  to  apply  to  two  justices  to 
view  the  highway ;  and  by  sect.  85  the  justices,  in  their 
discretion,  are  to  give  their  certificate  for  diverting  and 
turning  or  stopping  it  up,  subject  to  the  reservation  of  its 
appearing  upon  their  view  that  it  may  be  diverted  and 
turned  so  as  to  make  it  "  nearer  or  more  commodious  to 
the  public,''  or  that  it  is  unnecessary,  as  the  case  may  be. 
This  section  obviously  contemplates  two  cases  :  first, 
where  the  highway  is  stopped  up  as  being  wholly  un- 
necessary;  secondly,  where  the  highway  is  to  be  diverted 
and  turned,  that  is,  where  there  is  to  be  the  substitution 
of  a  new  right  of  way  for  the  old  one,  the  owner  of  the 
land  through  which  the  new  highway  is  to  be  made 

(a)  8  Fast  3M. 
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consentiDg  thereto  for  the  benefit  of  the  public.     Still        1866. 
the  Legislature  say  that  shall  not  be  done  unless  two    The  Queu 
justices,  upon  view  of  the  proposed  new  highway,  certify      Pailups. 
that  it  is  nearer  or  more  commodious.  If  the  inhabitants 
are  content  to  take  the  proposed  new  highway  on  either 
gronndy  that  it  is  nearer  though  not  necessarily  more 
commodious,  or  that  it  is  more  commodious   though 
not  nearer  than  the  old  one,  the  justices  may  certify 
accordingly.     The  phrase  "  nearer  or  more  commodious** 
is  used  throughout  the  section,  and  this  construction 
gives  that  phrase  its  proper  sense.    Nevertheless,  this 
Court,  in  Reg.  v.  ShiUi  (a),  thought  that  the  word  ''  or'' 
should  be  read  as ''  and.**    That  decision  is  a  great  strain 
on  the  words  of  the  85th  section,  and  unintelligible 
taking  that  section  by  itself.      It  is  founded  on  sect. 
89,  the  appeal  clause :  the  reasoning  of  the  Court  being 
that  as  the  words  of  that  clause  are  in  the  disjunctive, 
if  the  jury,  after  hearing  the  evidence,  returned  a  verdict 
negativing  either  of  the  alternatives  the  appeal  was  to 
be  allowed,  otherwise  the  machinery  of  the  appeal  would 
not  work.     But  I  think  the  words  of  the  89th  section 
have  reference  to  the  allegation  in  the  certificate ;  if  the 
allegation  is  that  the  proposed  new  highway  is  nearer, 
the  jury  are  to  find  whether  it  is  nearer ;  if  that  it  is 
more  commodious,  whether  it  is  more  commodious ;  if 
that  it  is  both  nearer  and  more  commodious,  then  whe- 
ther it  is  nearer  and  more  commodious ;  the  appeal  is  to 
be  dismissed  or  allowed  on  the  finding  of  the  jury, 
secundum  allegata  ac  probata  in  the  certificate. 

I   should  not   so  readily  have  come  to  this  con- 
clusion  if  we  had  not  on  a  former    occasion    con- 
sidered the  decision  in  Reg.  v.  ShiUB  (a).      In  Wright, 
appt..  The  Overseers  of  Front,   respts.  (i),   the  Lord 
(«)  1  Q.  B.  919.  (A)  4  5.  #  A  118. 
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1866.  Chief  Justice  said,  p.  127,  he  was  prepared  to  over- 
TheQuxEH  rule  it;  I  also  thought  the  decision  was  not  right; 
Phillips.  ^^^  the  argument  was  adJQumed  until  my  brother 
MeBor,  who  had  left  the  Court,  should  be  present;  upon 
the  second  argument  it  was  not  necessary  to  decide  that 
Beff.  y.  Shiles  was  wrong,  but  we  all  three  thought  that 
the  decision  was  unsatisfactory.  Now,  however,  it  is 
necessary  to  decide  the  point,  and  as  we  think  the 
decision  wrong  we  feel  that  we  ought  to  act  agamst  it, 
though  that  is  a  strong  thing  to  do. 

As  to  the  second  point.  In  these  enactments,  as  I  have 
already  observed,  two  matters  are  contemplated,  the 
stopping  up  of  a  highway  as  unnecessary,  and  the  diver- 
sion of  it.  In  order  to  the  first  there  must  be  a  combi- 
nation of  three  things: — 1.  The  inhabitants  in  vestry 
assembled  must  consent.  2.  The  justices  must  be  satisfied 
that  the  highway  is  unnecessary.  8.  The  jury  must  agree 
that  it  is  unnecessary.  If  this  combination  does  not 
exist  the  road  is  not  to  be  stopped  up.  The  other 
matter  is  when  a  road  is  ''  diverted  and  turned/'  that  is, 
when  an  existing  highway  is  required,  and  the  owner  of 
land  willing  to  dedicate  it  to  the  public  ofiers  in  lieu  of 
the  existing  highway  another  right  of  way,  if  that  is 
found  to  be  more  convenient  to  the  public,  the  diver- 
sion may  be  made;  that  is  not  a  diversion  of  the 
soil  of  the  road,  but  of  the  traffic  or  the  right  of  way. 
The  first  question  is»  whether  there  is  in  the  present 
case  a  diversion  within  the  meaning  of  the  statute. 
Here  was  an  old  narrow  highway  called  BulFs  Alley, 
along  which  persons  had  a  right  to  go,  on  foot,  to  one 
of  the  termini^of  TTiames  Street,  and  as  a  substitute  for 
that  highway  land  is  ofiered  for  increasing  its  breadth, 
so  as  to  make  it  a  broad  carriage  road ;  it  is  also  pro* 
posed  to  pull  down  buildings  along  part  of  High  Street 
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and  throw  the  ground  upon  which  they  stand  into  the  1866. 
street^  so  as  to  make  it  of  more  uniform  width,  on  The  Quebm 
condition  that  Thames  Street  is  closed.  Here,  therefore,  pbilupb. 
is  a  new  highway,  consisting  partly  of  BulPs  Alley  and 
partly  of  High  Street^  both  widened,  and  the  old  high- 
way in  Thames  Street  is  stopped  up;  and  where  an 
existing  right  of  way  is  widened  and  improved,  and  an 
old  highway  stopped  up,  that  is  to  all  intents  and  pur- 
poses the  diversion  of  an  old  highway  and  the  sub- 
stitution of  a  new  highway  for  it.  I  cannot  see,  in 
technical  reasoning  or  in  common  sense,  any  difference 
between  the  grant  of  a  new  right  of  way  where  part 
of  it  is  over  land  covered  by  an  old  highway  and 
bounded  by  houses  and  a  similar  grant  over  new  land 
not  so  bounded;  in  either  case  the  right  of  way  is 
diverted,  though  in  the  former  case  only  partially.  But 
in  Welch  v.  Nash  (a),  on  the  corresponding  enactments 
of  the  old  Highway  Act,  13  G.  8.  c.  78.,  under  which 
the  inhabitants  in  vestry  assembled  did  not  intervene  and 
the  words  in  sect.  19  give  the  justices  power  "  to  divert 
and  turn  and  to  stop  up''  a  highway.  Lord  Elhnborough 
said,  p.  402,  The  magistrates  **  may  divert  an  old  road, 
so  as  to  make  it  nearer  or  more  commodious  to  the 
public;  that  is  by  making  a  new  road.  The  whole 
section  contemplates  that  a  new  highway  is  to  be  made 
in  lieu  of  the  old  one  which  is  to  be  stopped  up ;  and 
the  magistrates  can  only  order  the  old  highway  to  be 
stopped  up  on  the  condition  that  a  new  highway  has 
been  made  and  put  in  a  proper  state.  But  what  diverting 
or  turning  of  the  old  road  has  there  been  in  this  case? 
or  what  new  highway  has  been  given  in  lieu  of  the  old 
one  which  is  stopped  up?  The  facts  are  simply  these ; 
(a)  8  Ekut  m. 
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1866.  ^^®  magistrates  have  extinguished  and  stopped  up  one 
TheQuBXK  ^^^  road,  and  have  enlarged  another  in  different  parts 
Philups  ^^  ^* '  ^^*  ^^^  termini  a  quo  and  ad  quern,  and  the 
direction  of  it,  remain  the  same  as  before.  Increasing 
the  width  of  one  old  highway  is  neither  diverting  another 
old  highway,  nor  making  a  new  one :  and  the  justices 
cannot  make  facts  by  their  determination  in  order  to 
give  to  themselves  jurisdiction,  contrary  to  the  truth  of 
the  case."  I  cannot  agree  that  the  giving  a  right  of 
way  over  land  so  as  to  widen  an  old  narrow  road  is  not 
the  making  a  new  highway ;  and  if  that  is  given  as  an 
equivalent  for  stopping  up  an  old  highway  it  is  a  suh- 
stitution  of  a  new  highway  for  an  old  one  within  the 
meaning  and  spirit  of  the  Act,  notwithstanding  the 
great  deference  which  I  have  for  the  opinion  of  Lord 
EUenborough.  He  proceeds, ''  There  is  the  less  reason 
too  for  saying  that  a  new  highway  has  been  set  out  in 
lieu  of  the  old  one,  because  Egg  Lane  has  not  been 
widened  through  its  whole  course,  but  the  additions  are 
only  made  in  patches ;  so  that  if  the  old  course  of  the 
highway  there  were  stopped  up,  there  would  be  no  con- 
tinuity of  road  in  any  other  place  in  lieu  of  the  other 
old  highway  which  has  been  stopped  up/*  In  DePonihieu 
V.  Pennyfeather  {a)  a  small  portion  of  the  substituted 
highway  passed  over  an  old  road ;  in  other  respects  the 
case  was  like  Welch  v.  Nash  {b).  So  that  the  deddon 
of  the  Common  Pleas  did  not  necessarily  diffisr  from 
Welch  V.  Nash  (&) ;  indeed  the  Court  were  only  asked  hy 
counsel  to  distinguish  it ;  but  Gibbs  C.  J.  in  his  reasoning 
differs  from  Lord  EUenborough,  and  the  case  is  a  decision 
against  the  necessity  of  continuity,  and  the  contention 
that  an  addition  to  the  highway  should  not  be  made  in 
(a)  1  Mmh,  261 ;  6  Taunt.  634.  (»)  8  £»<  391 
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patches;  for  it  was  held  that,  notwithstanding  a  part  of        1866. 
the  substituted  highway  passed  over  another  old  high-    The  Quecr 
way,  the  order  was  properly  made.  Therefore  the  aulho-     phiIiips. 
rity  of  the  case  of  fVelch  v.  Nash  (a)  is  shaken:  indeed, 
if  it  had  not  been  put  in  train  for  being  overruled,  I 
could  not  decide  against  it. 

Another  consideration  which  bears  on  Welch  v. 
Nash  (a)  is  that  by  sect.  16  of  stat.  18  G.  8.  c.  78.  and 
sect.  82  of  Stat.  6k  6  fV.4.  c.  60.,  where  a  highway  is 
not  of  sufficient  width,  power  is  given  to  two  justices  to 
order  it  to  be  widened,  but  the  power  does  not  extend 
to  the  compulsorily  pulling  down  or  taking  houses  or 
buildings  on  certain  specified  ground.  In  such  cases, 
if  the  owner  is  willing  to  give  a  more  commodious  right 
of  way  on  condition  that  an  unnecessary  highway  be 
stopped  up,  does  the  Legislature  say  that  it  cannot  be 
done?  I  think  not 

On  the  last  point.  By  sect.  85  of  stat  5  &  6  fT.  4. 
e,  50.,  when  the  diversion  of  an  old  highway  by  the 
substitution  of  a  new  one  is  proposed,  the  justices  are  to 
view  the  proposed  new  highway  and  direct  the  surveyor 
to  put  up  and  pubUsb  certain  notices,  telling  the  public 
that  application  will  be  made  to  the  Quarter  Sessions 
for  an  order  for  turning,  diverting  and  stopping  up  the 
road  therein  presented ;  and  then,  a  plan  describing  the 
old  and  the  proposed  new  highway  having  been  delivered 
to  them,  they  are  to  proceed  to  certify,  and  their  certi- 
ficate, together  with  the  plan  and  the  consent  in  writing 
of  the  owner  of  the  land  through  which  the  new  high- 
way is  proposed  to  hfi  made,  is  to  be  enrolled  by  the 
clerk  of  the  peace  at  the  Quarter  Sessions  holden  next 
after  the  expiration  of  four  weeks  from  the  day  of  the 

(a)  8  £^^  394. 
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18G6.  certificate  having  been  lodged  with  him;  the  section 
"TheQuEBir  throughout  treating  the  new  highway  as  proposed  to 
Phillips.  ^^  nade,  not  as  already  made.  Then  by  sect  91^  if  there 
is  no  appeal,  or  it  is  dismissed,  the  Quarter  Sessions  are 
to  make  an  order  to  divert,  turn  and  stop  up  the  old  high- 
way, and  to  purchase  the  land  for  the  new  one;  but  it  is 
provided  that  '^  no  old  highway  (except  in  the  case  of 
stopping  up  such  useless  highway  as  herein  is  men- 
tioned)/' that  is,  when  there  is  no  substitute  for  the  old 
highway,  ''shall  be  stopped  until  such  new  highway 
shall  be  completed  and  put  into  good  condition  and 
repair."  This  is  a  careful  provision  shewing  that  the 
matter  to  be  determined  is,  whether  the  proposed  new 
highway  is  proper,  and  that  it  was  not  contemplated 
that  the  alterations  would  be  carried  into  efiect  without 
the  opportunity  of  contesting  before  the  Quarter  Ses- 
sions the  propriety  of  the  certificate.  The  whole  of  the 
section  is  prospective,  and  therefore  the  certificate  need 
not  do  more  than  declare  that  the  old  highway  will  be 
unnecessary  when  the  proposed  new  highway  is  completed. 
Consequently  the  judgment  of  the  Quarter  Sessions 
quashing  the  certificate  must  be  reversed;  and  the 
certificate  remains  in  force. 

MiLLOB  J.  I  am  of  the  same  opinion,  on  all  the 
points. 

With  reference  to  Beg.  v.  Shiles  (a),  during  the  ai^o- 
ment  of  Wright,  appt.,  The  Overseers  of  Front,  respts.  {b\ 
I  was  obliged  to  leave  the  Court,  and,  the  Lord  Chief 
Justice  and  my  brother  Blachbum  having  a  strong 
opinion  that  Reg.  v.  ShUes  (a)  was  wrongly  dedded,  it 
was  thought  better  not  to  pronounce  a  judicial  decision 

(a)  1  Q,  B,  919.  (h)  AB.fS.  11& 


XXIX.   VICTORIA.  615 

against  it  in  a  Court  constituted  of  two  Judges;  and  IS66. 
when  the  argument  was  resumed  we  all  agreed  that  the  xhe  Qubem 
reasoning  upon  which  that  case  proceeded  was  erro-  y^^^. 
neous;  hut  it  ultimately  proved  unnecessary  to  give  a 
decision  to  that  effect.  We  now  come  to  review  that 
case^  and  with  the  force  of  those  opinions  against  it  I 
feel  the  less  reluctance  in  saying  that  it  ought  not  to 
bind  us.  It  seems  to  have  been  brought  about  by  a 
suggestion  of  Lord  Denman  in  the  course  of  the  argu- 
ment, p.  929,  '^Non  constat  that  the  two  justices  would 
have  made  the  order  if  they  had  not  been  satisfied  of 
both,''-that  isjthat  the  new  highway  was  both  more  com- 
modious and  nearer.  But  that  I  think  is  a  misconcep- 
tion of  the  statute ;  for  the  justices  might  and  ought 
to  have  certified  if  satisfied  of  either.  The  Court  say, 
p.  931,  "  Believing,  therefore,  that  we  are  more  likely 
to  effectuate  what  was  probably  the  meaning  by  holding 
that  all  the  requisites  should  concur  before  an  order  is 
made,  and  the  latter  words  being  as  favoiurable  to  that 
construction  as  the  earlier  are  to  the  opposite,  we  think 
(in  answer  to  the  first  question)  that,  one  alternative 
having  been  negatived,  the  order  ahould  not  have  been 
made."  Without  disrespect  to  the  eminent  Judges  who 
decided  that  case  I  think  that  reasoning  is  erroneous. 
The  order  is  to  be  made  if  the  proposed  new  highway 
is  either  nearer  or  more  commodious.  We  must  give 
the  same  construction  to  the  words  in  the  latter  part  of 
sect  89,  which  refer  to  the  negative  finding  of  the  jury, 
as  we  do  to  those  in  the  earlier  part  of  it,  which  refer 
to  the  affirmative  finding.  In  order  to  avoid  the  cer- 
tificate both  those  alternatives  must  be  found  one 
way,  that  is,  the  jury  must  negative  both ;  if  one  of 
them  remains  the  power  to  make  the  order  is  not 
negatived. 
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1866.  As  to  the  point  involved  in  the  decision  in  fFekh  v. 

"rheQuBEK  -^'A  (o),  kindred  reasons  lead  me  to  come  to  the  cod- 
Phillips  elusion  that  we  onght  not  to  consider  ourselves  bound 
by  it.  The  Judges  who  threw  out  the  suggestion  that 
sect.  16  of  Stat.  13  G.  8.  c.  78.,  which  provides  for 
widening  a  highway,  was  the  clause  upon  which  the 
justices  ought  to  have  proceeded^  did  not  give  su£Scieat 
attention  to  the  limitation  contained  in  it^  that  the 
widening  was  to  take  place  independently  of  the  wish 
of  any  particular  person  upon  the  view  of  the  justices 
with  reference  to  public  convenience^  and  that  all 
the  expenses  and  the  price  of  the  land  to  be  purchased 
were  to  be  paid  out  of  the  highway  rata  In  the  pre- 
sent case  the  application  is  by  private  persons^  who 
propose  to  shew  that  what  they  apply  for  is  reasonable, 
and  will  be  beneficial  not  only  to  themselves  but  to  the 
public.  The  steps  to  be  taken  are,  that  the  party  is  first 
to  get  the  assent  of  the  inhabitants  in  vestry  assembled, 
and  then  satisfy  the  justices.  I  think  the  decision  in  fFekh 
V.  Nash  (a)  resulted  firom  placing  too  little  stress  on  the 
words  in  sect.  19,  ''  When  it  shall  appear^  upon  the 
view  of  any  two  or  more  of  the  said  justices  of  the  peace, 
that  any  publick  highway,  &c,  may  be  diverted^  so  as  to 
make  the  same  nearer  or  more  commodious  to  the 
publick/'  it  shall  be  lawful  by  order  of  justices  at  special 
Sessions  to  divert,  turn  and  stop  up  the  old  highway, 
and' to  purchase  the  ground  and  soil  for  the  new  high- 
way. The  mistake  which  I  humbly  think  that  Lord 
EUenborough  fell  into  was  laying  too  much  stress  on 
the  words  ''new  highway,''  and  reading  them  as  if  they 
meant  a  highway  diflerent  in  its  position  and  situation 
from  the  old  one.  I  think  it  is  a  new  highway  within 
(a)  8  J!^  dM. 
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the  meaning  of  the  section,  whether  proposed  to  be        1866. 
diverted  by  making  it  nearer  or  by  making  it  more    TbeQuEsv 
commodious.      Here   buildings  which   obstructed   one      Philuw. 
highway  will  be  removed  and  the  width  of  it  increased, 
and  another  highway  or  passage  which  is  useless  and 
unusable  will  be  made  useful  and  usable;   and  those 
improved  highways  will  be  substituted  for  an  old  high- 
way: thus  a  diversion  will  take  place  by  substituting 
for  the  old  highway  another  more  commodious  to  the 
public. 

We  are  right  in  reversing  the  order  of  Sessions 
because  by  so  doing  we  put  it  in  the  power  of  the 
appellants  to  seek  to  have  our  judgment  reversed  in  a 
Court  of  error  if  they  think  they  can  support  either  of 
the  two  cases  which  we  overrule. 

On  the  remaining  point.  This  is  not  a  proceeding 
to  stop  up  a  highway  as  useless ;  if  it  had  been,  the  cer- 
tigcate  must  have  shewn  that  the  highway  was  at  present 
useless.  This  is  a  proceeding  to  divert  a  highway,  and 
it  is  no  objection  that  the  certificate  certifies  that  when 
all  the  proposed  alterations  have  been  made  the  old 
highway  will  become  useless.  It  would  lead  to  an 
absurdity  if  we  were  to  hold  that  a  person  wishing  to 
divert  a  highway  must  go  to  the  expense  of  pulling 
down  houses  and  of  widening  the  proposed  highway 
before  the  justices  were  in  a  condition  to  certify 
whether  the  proposed  new  highway  is  nearer  or  more 
commodious.  It  is  sufficient  to  point  out  by  the  plan 
the  proposed  alterations  to  the  satisfaction  of  the 
justices. 

Shee  J.  concurred. 

Order  of  Sessions  quashed. 
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1866- 

Monday,  AtKINSON  Ogainst  FOSBBOKE. 

June  lith.  ^ 

Common  Law  Action  for  slander.  Plea,  not  guilty.  The  plaintiflr  applied  to  a  Judge 
Vf/uviitiTtt  Art  ^^^  leave  to  deliver  interrogatories  to  the  defendant^  under  The  Common 
1854  17  rf- 18  ^^  Procedure  Act,  1854,  17  &  18  ^iet  c.  125.  «.  61.,  upon  affidant 
Vict\  125.  ^^  ^^  plaintiff  had  been  proposed  aa  a  member  of  a  club  in  B.  and 
^  »5j'  '  '  rejected ;  upon  inquiry  he  was  informed  bjr  the  secretary  of  the  dnb 
interroQa-  *^*^  *^®  cause  of  his  rejection  was  information  given  to  the  dab  by  a 

tories  member  of  it  that  the  defendant  stated  in  his  presence  in  a  certain 

Slander,  ®^^?  ^  ^'  '^*^  *^®  plaintiff  had  committed  forgery ;  but  further  par- 

ticulars were  refused,  and  the  persons  who  heard  the  words  spoken  by 
the  defendant  declined  to  ^ve  any  information  respecting  them.  The 
Judge  made  an  order  for  interrogatories  as  to  what  the  precise  voids 
were.    Held,  that  it  was  right 

A  CTIONfor  slander.  The  declaration  alleged  that 
the  defendant  had  spoken  of  the  plaintiff  the  words 
foUowing^  ''  He  was  obliged  to  leave  Oxjord  on  accoant 
of  a  forgery/'  meaning  that  the  plaintiff  had  been  gailty 
of  a  felony ;  and  ''  He  committed  a  forgery  while  he 
was  at  Ozfard^^  meaning  that  the  plaintiff  had  been 
guilty  of  a  feloDy.  By  means  whereof  the  plaintiff  was 
excluded  from  The  Bath  and  County  Club  in  Batli^  &c 

Plea.  Not  guilty. 

Blackburn  J.  haviug  made  an  order  allowing  inter- 
rogatories  to  be  delivered  to  the  defendant  in  pursuance 
of  The  Common  Law  Procedure  Act,  1856,  17  &  18 
VicL  c.  125.  «.  51.,  a  rule  was  obtained  calling  upon  the 
plaintiff  to  shew  cause  why  that  order  should  not  be 
set  aside. 

It  appeared  that  on  the  10th  March,  1866,  the  fatber 
of  the  plaintiff  proposed  him  as  a  temporary  member 
of  The  Bath  and  County  Club,  in  Bath,  but  the  committee 
reused  to  admit  him,  and  passed  the  following  resolu- 
tion,— ''  A  statement  having  been  made  in  public  by 
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Mr.  FoiirokeP  tlie  defendant, "  and  in  the  presence  of  Mr.  i86C. 
/^m,  a  member  of  the  club,  affecting  the  character  of  atkinbom 
Mr.  /.  W.  Aikinson^*^  the  plaintiff,  •'  the  committee  do  yo^^mm. 
not  feel  themselves  justified  in  admitting  him  as  a  tempo- 
rary member  until  such  accusation  is  refuted  in  a  public 
manner.''  This  resolution  was  communicated  to  the 
father  of  the  plaintiff.  Upon  inquiry  of  the  secretary 
and  the  chairman  of  the  club  the  former  informed  the 
plaintiff  and  his  father  that  Mr.  Pym  had  told  the 
coramittee  that  the  defendant  had  stated  in  his  presence 
in  the  shop  of  Herring  Sf  Son,  tobacconists,  in  Bath,  that 
the  plaintiff  had  committed  forgery  on  his  father;  but 
some  days  afterwards  he  corrected  this  statement,  and 
said  that  the  accusation  was  simply  of  forgery,  and  that 
the  name  of  the  plaintiff's  father  was  not  mentioned. 
The  chairman  and  committee  refused  to  give  any  further 
particulars  of  what  Mr.  Pt/m  told  them. 

Application  was  then  made  to  Mr.  Pgm  :  he  stated 
that  he  had  merely  reported  to  the  committee  a  conver- 
sation which  he  had  heard  in  a  public  shop ;  that  the 
words  stated  in  the  declaration  were  not  the  precise 
words  uttered  by  the  defendant,  but  that  he  should  not 
tell  what  those  words  were  unless  the  defendant  con- 
sented to  his  doing  so. 

The  Messrs.  Herring  also  declined  to  give  any  infor- 
mation unless  compelled  to  do  so. 

On  the  17th  March^  a  letter  was  written  by  the 
plaintiff's  attorneys  to  the  defendant,  demanding  an 
apology  in  writing ;  in  answer  to  which,  on  the  19tb, 
he  wrote,  requesting  that  they  would  furnish  him  with 
a  statement  of  the  charge  made  against  him  by  Mr. 
Aihimon.  To  this  the  plaintiff's^attorneys  replied  that 
the  statement   referred   to  was  made  in   the  shop  of 
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1866.        Mesan.  Herring^  Milsom  Street,  and  was  that  Mr.  AtUn- 
ATK1X80S  "  '^  ^*^  committed  forgery  on  his  father.     On  the  20tli, 
F08BBOK1.     *^®  defendant  replied^   "  I  most  distinctly  deny  ever 
having  made  such  a  statement  as  that  imputed  to  me  by 
you  in  your  letter  of  yesterday's  date.''     On  the  23rd| 
the  plaintiff's  attorneys  wrote  again  as  follows  :^'^  Oar 
letter  to  you  of  the  19th  inst.  was  the  result  of  informa- 
tion received  from  Mr.  C."  the  secretary  of  the  club, 
'*  who  now  states  that  he  was  somewhat  in  error,  and 
should  not  have  named  Mr.  AtkinsorCH  father  as  the 
person  whose  name  was  forged.     But  we  have  ample 
evidence  that  you  stated  that  Mr.  Atkimon  had  committed 
a  forgery,  and  for  that  statement  we  require  the  retrac- 
tation and  apology  in  the  terms  of  our  letter  to  you  of 
the  17th  inst.|  and  we  must  have  it  in  the  course  of 
tomorrow,  or  an  action  will  be  commenced.'' 
No  reply  was  received  to  this  letter. 
The  following  were  the  interrogatories  allowed  :— 
**  1.  Did  you,  in  the  month  of  February  last,  or  in 
the  first  nine  days  of  last  March,  on  the  premises  of 
Messrs.  Herring,  tobacconists,  Milsom   Street,  Bath,  in 
the  presence  of  Mr.  F.  A.  I^m,  use  any  words  imputing 
forgery  to  the  plaintiff,  to  the  effect  that  he  had  to  leave 
Oxford  on  account  of  a  forgery,  or  that  the  plaintiff  had 
put  another  man's  name  on  a  bill  of  exchange,  or  had 
issued  or  used  a  bill  of  exchange  with  the  name  of  a 
person  written  on  it  but  not  by  that  person,  or  had 
used  a  bill  of  exchange  having  the  signature  of  a  person 
on  it  who  had  repudiated  it  as  his  signature,  or  to  any 
effect  similar  to  any  of  the  above,  or  that  he  had  been 
obliged  to  leave  Oxford  about  any  such  transaction  as 
above.    If  yea,  What,  as  near  as  you  can  remember, 
were  the  words  which  you  so  used  ? 
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"  2.  What  words^  as  near  as  you  can  remember,  affect-  1866. 

ing  the  character  of  the  plaintiff,  did  you  use  in  this  atkinsou^ 

year  before  the  10th  March,  in  the  presence  of  the  said  ywbkokk, 
Mr.  Pym,  or  on  the  premises  of  the  said  Mr.  Herring  ?" 

Coleridge  and  T.  W.  Saunders  shewed  cause. — The 
principle  is  that  interrogatories  are  allowed  provided 
they  interrogate  as  to  something  which  is  relevant  to 
support  the  case  of  the  party  applying;  Riccard  v.  The 
Inclosure  Commusioners  (a) :  and  it  is  no  objection  that 
the  answers  may  expose  the  party  interrogated  to  a 
crimmal  prosecution ;  BartUtt  v.  Lewis  (6).  In  Baha*  v. 
Lane  (c),  which  was  an  action  for  libel,  the  grounds 
on  which  the  interrogatories  were  disallowed  arc  not 
stated.  In  Stern  v.  Sevastopido  {d),  which  was  an  action 
for  slander,  the  interrogatories  were  disallowed  on  the 
ground  that  they  did  not  inquire  into  any  definite  fact, 
and  were  of  a  fishing  character ;  but  Erie  C.  J.  said, 
p.  742,  *^  I  do  not  mean  to  say  that  in  no  case  will  the 
Court  allow  interrogatories  in  an  action  of  slander/' 
Here  the  interrogatories  are  specific  as  to  the  time, 
place  and  persons  to  whom  the  slander  was  uttered,  and 
only  ask  for  the  exact  words.  The  plaintiff  has  been 
refused  admission  to  the  club  until  he  has  cleared  his 
character,  and  having  applied  in  vain  to  the  persons 
able  to  give  him  information  he  is  without  redress  unless 
the  Court  assists  him. 

Holly  in  support  of  the  rule.— It  is  in  the  discretion  of 
the  Court  what  interrogatories  should  be  allowed.     In 

(a)  4  E.  #  A  329.  (i)  12  a  B,  K  S.  249. 

(c)  3  K  #  a  644.  o53.  See  Bickford  v.  l>'Ani/,  4  Id.  S34. 
(d)l4aB.y.  8,737. 

V0l4  VII.  2  g  B.  &  S. 
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1866.  Tupling  v.  Ward  (a)  and  Baker  v.  Lane  (ft),  which  were 
Atkinson  actions  of  libel,  the  interrogatories  were  disallowed.  The 
FosBuoKK.  plaintiff  has  obtained  all  the  information  which  it  is 
reasonable  that  he  should  have;  and  on  the  trial  he  nay 
call  as  witnesses  the  persons  in  whose  presence  the  words 
were  spoken.  \^Cochbum  C.  J.  If  the  Court  saw  that 
the  action  was  frivolous  it  wotdd  refuse  to  allow  interroga- 
tories :  but  that  is  not  the  nature  of  the  present  action. 
If  the  charge  is  true  the  defendant  must  stand  by  it;  if 
not,  he  must  make  the  best  apology  he  can.]  He  may 
not  feel  satisfied  that  the  charge  is  untrue.  Suppose  he 
heard  the  words  spoken  by  another  person,  and  has  incau- 
tiously repeated  them.  [CocAiarn  C.  J.  Hemustaayeo.] 
The  only  hardship  on  the  plaintiff  is  the  risk  of  a  variance 
and  of  paying  the  costs  of  amending  his  declaration. 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  for 
rescinding  the  order  of  my  brother  Blackburn  should  be 
discharged.  I  think  that  order  was  rightly  made.  I 
agree  that  the  jurisdiction  conferred  upon  the  Courts  by 
The  Common  Law  Procedure  Act,  1854,  17  &  18  Vid. 
c.  125.  s.  51.,  to  allow  interrogatories  to  be  delivered 
ought  to  be  exercised  only  in  favour  of  a  party  who  has 
a  case  and  is  obliged  to  resort  to  the  other  side  to  make 
it  out.  Therefore  we  ought  not  to  allow  merely  fishing 
interrogatories  to  enable  a  party  to  ascertain  whether 
he  has  a  case.  But  here  we  may  safely  allow  them,  for 
this  reason :  it  is  abundantly  clear  that  the  defendant 
has  uttered  slanderous  words  imputing  forgery  to  the 
plaintiff.  The  plaintiff  was  proposed  as  a  member  of  a 
club  and  rejected ;  upon  inquiry  he  was  informed  that 
the  cause  of  his  rejection  was  a  statement  made  to  the 
club  that  he  had  been  guilty  of  forgery,  and  Mr.  I)/m 
00  6  H.  i'  y.  749.  (*)  3  H.  j-  C.  644. 
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was  referred  to  as  the  person  who  made  that  statement  1866. 
The  plaintiff,  finding  his  character  had  been  assailed,  "atkikson 
was  anxious  to  know  by  whom  the  accusation  was  made  yosbvloke, 
and  what  were  the  terms  of  it,  but  all  he  could  learn 
was  that  Mr.  Pym  told  the  committee  that  the  defendant 
had  stated  in  a  certain  shop  in  Bath  in  his  presence  that 
the  defendant  had  committed  forgery,  when  and  where 
and  upon  whom  he  was  not  informed.  Mr.  I^m  declined 
to  tell  except  in  general  terms  what  he  heard,  and  the 
committee  of  the  club  were  only  able  to  state  what  Mr. 
I)fm  told  them  j  and  the  only  other  persons  besides  the 
defendant  able  to  give  the  information  refused  to  give  it* 
The  result  is  that  the  plaintiff,  though  he  has  unques- 
tionably a  cause  of  action,  has  no  means  of  ascertaining 
the  precise  terms  in  which  the  slander  was  uttered 
except  by  extracting  it  from  the  defendant  by  these 
interrogatories.  Therefore  he  ought  to  be  assisted  by 
the  Court  in  framing  his  declaration  so  as  to  prevent 
a  variance  at  the  trial. 

Blackburn  J.  1  will  only  add  that,  in  allowing 
these  interrogatories,  I  did  not  intend  to  interfere  with 
the  decision  of  the  Court  of  Common  Fleas  in  Stern  v. 
Sevastopuh  (a),  with  which  I  agree.  This  is  a  matter  in 
the  discretion  of  the  Court  or  a  Judge,  and  though  in 
general  it  is  ground  of  objection  to  allowing  inter- 
rogatories that  the  action  is  for  slander,  I  thought  the 
circumstances  of  the  present  case  were  precisely  those 
in  which,  even  in  such  an  action,  they  ought  to  be 
allowed. 

Mellor  J.  concurred. 

llule  discharged. 

((/)  14  a  B.  N.  6.  737. 
2  s  2 
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The  Great  Eastern  Railway  Company,  appel- 
lants, The  Overseers  of  the  Parish  of  Ha-UGH- 
LEY,  respondents. 

(.>ii  appeal  by  The  Great  Knstern  Railway  Cvm^ony  a^inst  a  Y^f 
rale  lor  the  pari^h  of//;,  it  appeared  that  the  Une  of  the  ap|)eIUDt5 
ran  through  the  parisli  of  H,  with  two  branchesj,  one  leading  to  ^.  ami 
tlie  other  to  *V.  There  was  a  station  in  H.'.  the  principal  traffic  «'.is 
that  pa;!>sin^  over  the  railway  in  H.  from  B,  in  tbc  direction  towards 
London  ana  liaek,  and  from  N.  in  the  same  direction  andlxick;  there 
was  ah}0  conhidorable  traffic  pas^ng  over  the  railway  from  B.  to  N.  aod 
back.  The  local  traffic  originating  or  ending  in  //,  was*  small.  The  mteabl« 
value  of  the  railway  in  N,  was  ascertiinou  by  an  arbitrator  to  wliom  tJw? 
a]»peal  had  been  referred  by  taking  the  gross  earnings  in  the  parish  and 
making  tiie  usual  deductions  for  working  expenses  applicable  to  tho^o 
parts  of  tlie  railway  and  works  which  were  in  the  parish,  the  methotl 
ado[)ted  being  to  deduct  the  expense  of  the  wliole  journey  from  the 
gro!^s  caniings  of  the  whole  jounicy  aud  to  di.stributc  the  profit  nitefll'Ij* 
to  the  various  parishes  travereed ;  and  ho  made  allowance  for  depn- 
eiation  of  rolling  stock  thus:  in  the  items  for  locomotive  c-xpeoi>eHod 
carriage  and  wag«::oii  expenses  a  full  allowance  was  nia-le  for  the  amiaal 
repairs  of  the  rolling  stock  taken  upon  an  average  of  sevenl  yean; 
and  as  this  stock  would  after  a  certain  number  of  years  be  worn  oat  a 
.*ipicilied  sum  was  allowed  ac  the  proportional  part  of  a  fond f«r  the 
renewal  of  the  stock  worn  out.     Held, 

1.  That  the  fact  tliat  owing  to  the  increased  traffic  near  LtnuloA 
the  working  expenses  of  the  railway  in  other  parishes  over  which  tho 
traffic  passing  tfirough  H.  passed  wa.s  diminished  was  not  to  he  takrti 
into  account,  as  lessening  tnc  average  expenses  over  the  whole  tranHt, 
and  so  enhancing  tlie  rateable  value  of  the  occufxition  of  the  hnc  in  H. 

'2,  'J'hat  it  could  not  be  contended  as  matter  of  law  that  the  allowancf 
for  depr(  eiation  in  the  rolling  stock  ought  to  have  been  the  diffcreuce 
between  the  value  of  the  stfxsk  at  the  beginning  and  what  a  new  tenant 
would  give  at  the  end  of  the  year,  but  was  a  question  of  fact  in  what 
way  the  hypothetical  tenant  from  year  to  year,  in  cousideriag  wlut  rent 
ho  could  afford  to  give,  would  calculate  the  depreciation  upon  the 
probabiUty  of  liis  tenancy  con  tinning  for  more  than  a  year. 

TTPON  appeal  to  the  Quaiter  Sessions  of  Suffolk 
against  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  UaugUey^  iu  the  county  of  Suffolk,  the  appeal 
was  by  consent  referred  to  an  arbitrator  to  staie  a 
case,  and  at  the  request  of  either  party  to  raise  points 
of  law  for  the  opinion  of  the  Court. 
The  following  case  was  accordingly  stated. 
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The  line  of  the  appellants  runs  through  tlic  parish  of  1866. 
Haughley^  with  two  branches,  one  leading  to  Bury  and  great 
the  other  to  Norwich.    There  is  a  station  in  the  parish      ^^\""'' 

of  Ilaughley^  and  there  are  altogether  one  mile  sixty-  Company 

nine  chains  of  railway  in  the  parish.      On  the   4th  Overseers  of 

y-  _  ^  m:  HaUGHLEY. 

December^  1863,  a  rate  for  the  relief  of  the  poor  was 
made  in  the  parish  of  Haughley^  in  which  the  appel- 
lants were  assessed  at  a  rateable  value  of  900/.  for 
their  railway  and  station,  without  distinguishing  them. 
No  objection  was  made  on  the  ground  that  the  rate 
did  not  distinguish  the  land  from  the  station,  or  on 
any  other  technical  ground. 

The  gross  yearly  earnings  of  the  railway  in  the  parish 
of  Raughley  are  2660/.  The  principal  traflSc  is  that 
passing  over  the  railway  in  Haughley  from  Bury  in  the 
direction  towards  London  and  back,  and  fi'om  Norwich 
in  the  same  direction  and  back;  and  there  is  also 
considerable  traffic  passing  over  the  railway  from 
Bury  to  Narwieh  and  back.  The  mere  local  traffic, 
namely  that  originating  or  ending  at  Haughley,  is  very 
smalL 

The  following  are  the  expenses  and  deductions  fairly 
applicable  to  that  part  of  the  railway  and  works  which 
are  in  the  parish  of  Haughley. 

Maintenance  of  way  and  works 

Locomotive  expenses 

Carriage  and  waggon  expenses 

Miscellaneous  expenses       .    - 

Income  duty  -        -        - 

Tithe  rentcharge    - 

Rental  of  stations 

Bates  and  taxes  4s.  in  the  pound 
upon  assessment  .        .        - 

The  above  expenses  amount  to  1462/,,  with  the  add?- 
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tion  of  the  amount  of  rates  and  taxes,  which  depend 
upon  what  is  determined  to  be  the  rateable  value  of  the 
railway. 

The  following  deductions  from  the  gross  receipts  are 
properly  made  in  ascertaining  the  rateable  value. 

Fund  for  renewal  of  way        -        -    £236    0    0 

Fund  for  depreciation  of  rolling  stock         76    0    0 

Risks  and  casualties       -        •        -         20    0    0 

Interest  and  tenant's  profits  15  per 
cent  on  capital  employed  in  rolling 
stock  and  stores  -        -      400    0    0 

These  sums  added  together  amount  to  732/.»  and^ 
supposing  that  the  line  in  Haughley  is  properly  rateable 
only  in  respect  of  the  earnings  in  Haughley^  the  above 
figures  give  the  rateable  value  of  the  line  in  IlauglJey, 
about  888/.  In  that  case  the  blank  left  for  rates  aad 
taxes  would  be  filled  up  77i. 

The  rateable  value  of  the  station  at  Haughley  is  110/., 
so  that  upon  the  above  figures  the  whole  rateable  value 
of  the  railway  in  Haughley  would  be  498/. 

The  above  figures  shew  the  value  of  the  occupation 
of  the  railway  derived  from  the  actual  earnings  in  the 
parish  of  Haughley,  and  that  portion  of  the  expenses 
and  deductions  fairly  applicable  to  the  portion  of  the 
line  in  that  parish. 

The  expenses  and  deductions  depend  to  some  extent 
upon  the  amount  of  traffic  or  earnings,  as,  for  instancCi 
the  item  for  miscellaneous  expenses,  which  is  arrived  at 
by  dividing  the  whole  amount  of  miscellaneous  expenses 
in  proportion  to  the  earnings  upon  each  part  of  the  line. 
They  also  depend  to  some  extent  upon  the  distance  run 
by  the  engines,  and  would  be  the  same  whether  there 
was  one  carriage  attached  or  several^  and  whether  the 
carriages  were  empty  or  full. 
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The  respondents  contended  that  there  was  au  addl-        IS66. 
tional  portion  of  the  profits  beyond    those  actually        Qbkat 
earned  in  Haughley  properly  attributable  to  the  occu-       Kailway 
pation  in  Haughley^  and  therefore  to  be  taken  into      ^'onu>«^0' 
account  in  ascertaining  the  rateable  value;   that,   in    gY^^ogJ^y^ 
respect  of   that  portion   of   tbe  traflBc  which  passed 
over  the  line  in  Haughley  as  well  as  over  other  parts 
of  the  line^  each  mile  of  the  railway  roust  be  regarded 
as  contributing  equally  to  the  earnings  of  the  profits 
derived  from  that  traffic^  in  other  words^  that,  if  the 
same  traffic  was  carried  at  a  much  greater  profit  over 
other  portions  of  the  line  where  the  traffic  was  greater 
than  over  Haughley^  each  part  of  the  line  must  be 
considered  as  equally  earning  the  profit. 

The  amonnt  of  contribution  which  the  respondents 
insisted  upon  was  found  by  the  mileage  in  Haughley^ 
as  they  contended  that  in  respect  of  the  same  traffic 
passing  over  any  portion  of  the  line  each  mile  over 
which  it  passed  must  be  considered  as  participating 
equally  in  the  profits  earned  by  that  traffic,  or,  in  other 
words,  as  earning  a  proportionate  part  of  them. 

If  they  were  right  in  contending  for  the  participation 
according  to  mileage  of  all  profit?  in  respect  of  the  same 
traffic,  and  the  fact  that  the  whole  line  was  worked  as 
one  concern  was  sufficient  to  establish  that  proposition, 
then  independently  of  the  profits  derived  from  the  actual 
profits  in  Haughley  there  was  a  further  profit,  which 
upon  the  mileage  principle  would,  to  the  extent  of  75/., 
he  applicable  to  Haughley.  This  further  profit  was 
arrived  at  by  taking  the  earnings  in  respect  of  the  same 
traffic  on  other  parte  of  the  line,  deducting  all  the 
expenses  taken  upon  the  same  principle  as  above  stated, 
and  then  taking  the  Haughley  proportion  of  these  pro- 
portions  according  to  mileage. 
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If  the  respondents  were  not  right  in  so  contending^ 
then  there  were  no  profits  attributable  to  the  occupation 
in  Haughley  beyond  those  derived  from  the  actual  earn- 
ings there. 

The  question  for  the  opinion  of  the  Court  was,  at 
what  sum  the  appellants  ought  to  be  rated  in  Hanghley, 

The  case  having  been  referred  back  to  the  arbitrator, 
he  made  the  following  addition. 

As  to  the  principle  upon  which  the  expenses  and 
deductions  had  been  arrived  at. 

The  item  for  locomotive  expenses,  468/.,  was  arrived 
at  by  taking  the  locomotive  expenses  on  the  whole 
Oreat  Eastern  system,  and  then  giving  to  Hanghley 
the  same  proportion  as  the  number  of  miles  run  by 
trains  through  Haughky  bear  to  the  number  of  train 
miles  run  over  the  whole  system. 

The  item  for  carriages  and  waggons,  115/.,  was  arrived 
at  in  a  similar  manner,  the  difference  being  that  the 
number  of  carriages  and  waggons  in  each  train  must 
be  taken  into  account. 

The  item  for  miscellaneous  expenses,  478/.,  was  agreed 
to  on  both  sides,  and  was  arrived  at  by  taking  the  gross 
amount  of  miscellaneous  expenses  applicable  to  the 
whole  system,  and  then  taking  that  proportion  which 
the  gross  receipts  in  Haughley  bore  to  the  gross  receipts 
over  the  whole  line.  Both  parties  agreed  that  this  was 
the  proper  mode  of  apportioning  these  expenses. 

The  gross  traffic  in  Haughley,  2660/.,  was  arrived  at 
by  taking  that  part  of  the  receipts  which  arises  from 
traffic  not  entirely  local  on  the  mileage  principle;  for 
example,  if  the  whole  fare  of  a  passenger  is  a  certain 
sum,  a  proportionate  part  of  this  sum  is  attributed  to 
Haughley  according  to  the  number  of  miles  in 
Haughleg, 
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As  to  the  mode  of  making  the  allowance  for  the  1866. 

depreciation  of  rolling  stock.    In  the  items  for  locomo-  gi^at 

tiTe  expense  and  carriage  and  waggon  expenses  a  full  p!^'^^ 

allowance  was  made  for  the  annual  repairs  of  the  rolling  Company 

stock  taken  upon  an  average  of  several  years ;  and  as    Oveneen  of 
,,  _  ,,«  .  1*  ,       Hauohlet. 

this  stock  would  after  a  certam  number  of  years  be 

worn  out  the  item  762.  was  allowed  as  the  proportional 

part  of  a  fund  for  the  renewal  of  the  stock  worn  out 

The  appeDants  contended  that  as  a  matter  of  law  an 

allowance  ought  to  have  been  made  for  the  depreciation 

of  stock  by  taking  its  value  at  the  beginning  of  the  year, 

and  then  ascertaining  what  a  new  tenant  would  give  for 

it  at  the  end  of  the  year^  and  making  the  difference  the 

amount  to  be  distributed  over  the  line  for  this  deduction. 

The  arbitrator  applied  the  first  mentioned  mode  as  more 

easily  applied  as  well  as  more  correct  in  principle. 

If  the  Court  was  of  opinion  that  the  arbitrator  ought 
as  a  matter  of  law  to  have  adopted  the  mode  contended 
for  by  the  appellants,  then  this  item  of  deduction  was 
to  be  increased  by  the  sum  of  56/.,  and  the  rateable 
Talue  diminished  by  a  corresponding  amount. 

The  case  was  argued  May  26,  30,  and  judgment  given 
on  the  latter  day.  ^ 


Coleridge  {Keene  and  Busby  with  him),  for  the  appel- 
lants.--First,  The  claim  of  what  is  called  contributive 
value,  that  is,  some  additional  value  beyond  the  imme- 
diate value  of  the  occupation  of  the  railway  in  Haughley, 
supposes  an  equal  participation  in  unequal  profits,  which 
cannot  be  maintained.  The  additional  traffic  which  comes 
on  the  line  beyond  HattghUy  as  it  approaches  London 
makes  the  occupation  in  other  parishes  more  valuable, 
and  for  the  increased  profit  the  Company  are  rated  iu 
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1SG6.       those  parishes.    Each  parish  is  entitled  to  the  benefit  of 

Great       the  aocideiits  belonging  to  it.  The  parochial  principle  is 

RaOway      establishedinrailwayrating;iZe^.y.  The  London,  Brighton 

^^l^y      and  South  Coast  Railway  Company  (a),  Reg.  v.  The  Great 

Ovwae^wof    Western  Railway  Company  {The  Tilehurst  Case)  {h), 

The  Newmarket  Railway  Company  v.  The  Overseers  ^ 

SL  Andrew  tfte  Less,  Cambridge  {c),  The  South  Eastern 

Railway  Company,  appts.^   The  Overseers  of  Dorking, 

respts.  {d).   The  introduction  of  the  element  of  contri* 

butive  value  is  the  mileage  principle^  which  has  been 

discarded  except  where  the  incomings  or  the  outgoings 

cannot  be  localised;  e.  g,  terminal  expenses,  directors' 

salaries,  &c 

Secondly.  In  making  the  deductions  from  the  gross 
earnings  in  respect  of  the  depreciation  in  the  value  of 
the  rolling  stock,  the  difference  between  the  actual  valne 
at  the  beginning  and  the  value  at  the  end  of  the  year  of 
the  hypothetical  tenancy  should  be  taken.  In  Hodges 
Law  of  Raihoays,  3rd  ed.,  p.  81 9,  treating  of  the  allow- 
ance to  be  made  in  respect  of  the  capital  which  a 
tenant  must  invest  for  the  purpose  of  working  the 
line  of  railway,  it  is  said : — "  Having  then  ascertained 
the  quantity  of  stock  which  is  necessary,  the  proper 
course  seems  to  be  to  ascertain  what  amount  of  capital 
would  be  required  to  purchase  or  provide  it,  at  the  time 
the  rate  is  made.  The  original  cost  price  of  it  would 
probably  be  too  high  a  calculation,  because  it  wonid 
probably  be  depreciated  in  value  since  it  was  placed  on 
the  line.  The  profits  must,  therefore,  be  calculated 
on  the  actual  value  of  the  stock,  for  it  cannot  reasonably 
be  supposed  that  if  the  Company  were  about  to  give  np 

(flf)  15  Q.  B,  313.  {b)  15  e.  -».  379.  1085. 

(r)  :;  l\  (J-  /'.  1)4.  (d)  3  B,  f  B,  401. 
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the  undertaking,  they  would  not  be  willing  to  part  with 
their  stock  at  its  actual  value,  or  that  if  they  refused  to 
do  80^  the  incoming  tenant  could  not  procure  other 
stock  of  an  equally  efficient  character  at  its  real  value  to 
supply  the  deficiency/'  And  Reg.  y.  The  North  Stafford- 
shire  Saibcay  Company  (a)  is  cited,  in  which  the  Court 
said,  p.  405,  '^  In  estimating  therefore,  imder  stat.  6  &  7 
JV.  4.  c.  96.,  what  a  tenant  would  pay,  the  profits  must 
be  calculated  on  the  actual  value  of  the  stock/^  The 
principle  contended  for  by  the  other  side,  which  assumes 
the  existence  of  a  long  lease,  is  contrary  to  the  rule  laid 
down  by  that  Act.  [Shee  J.  The  rate  is  to  be  made  on 
an  estimate  of  what  the  hereditaments  would  let  for 
oommunibus  annis  without  regard  to  a  loss  in  any 
particular  year ;  Rex  v.  Cfiaplm  {b).  If  made  on  an 
average  of  years  it  might  be  reduced  by  a  diversion  of 
traffic  occurring  in  that  period.  Cockbum  C.  J.  The 
value  of  a  farm  in  Cheshire  is  reduced  by  the  cattle 
plague,  for  it  would  not  command  the  same  rent  as 
before:  is  the  rate  upon  it  to  be  reduced?  The 
Parochial  Assessments  Act  6  &  7  ^.  4.  c.  96  does 
not  prescribe  how  "the  rent  at  which"  the  here- 
ditaments ''might  reasonably  be  expected  to  let''  is 
to  be  ascertained :  it  is  not  to  be  assumed  that  the 
hypothetical  tenant  will  come  in  with  new  stock.]  On 
the  other  hand,  the  rent  which  the  hypothetical  tenant 
could  pay  is  not  to  vary  according  to  the  provisions 
of  the  lease  in  each  case.  [Shee  J.  Though  there  may 
be  a  fixed  rent  in  the  lease  of  the  hereditaments  rated, 
an  additional  value  owing  to  improvements  in  them  is 
to  be  taken  into  account,    Mellor  J.    The  depreciation 
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in  value  at  the  end  of  the  first  year  will  be  mnch  more 
than  at  the  end  of  future  years :  why  should  the  calcn< 
lation  be  made  at  the  end  of  the  first  year  ?  Suppose  a 
serious  accident  causing  a  destruction  of  carriages.]  If 
the  damage  was  great,  then  a  Railway  Company  might 
appeal  against  the  rate.  In  Reg,  r.  The  Great  IfeOtrn 
Railway  Company  {a)  the  Court  laid  down  as  matter 
of  law  that,  in  calculating  the  value  of  the  moveable 
stock  for  the  purpose  of  reducing  the  rate,  its  ralae  at 
the  time  of  making  the  rate  was  to  be  taken. 


Field  {Guise  and  Horace  Lloyd  with  him),  for  the 
respondents. — First.  The  whole  of  the  appellants'  line 
being  worked  as  one  concern,  and  a  great  portion  of 
the  traffic  passing  over  it  being  through  traffic,  the 
occupation  in  Haughley  of  the  portion  of  the  line 
in  it  assists  in  earning  profits  upon  other  parts  of  the 
line^  and  so  the  rateable  value  of  this  portion  is  en- 
hanced by  circumstances  out  of  the  parish.  In  ascer- 
taining the  rateable  value  of  land  in  a  parish  profits 
received  elsewhere,  if  connected  with  the  land  in  the 
parish,  are  to  be  taken  into  account ;  Rex  v.  The  New 
River  Company  (i).  Rex  v.  Miller  (c),  Rex  v.  The  Cor- 
poration of  Bath  (d).  And  in  The  South  Eattem 
Railway  Company,  appts..  The  Overseers  of  Dor- 
king respts.  {e),  it  was  held  by  the  majority  of  the 
Court  that,  in  estimating  the  rateable  value  of  a  branch 
line  in  the  parish  of  Dorhing,  the  profit  obtained  by 
the  Company  from  it  as  a  feeder  to  the  main  Hne 
was  to  be  taken  into  account    Also  the  part  of  the 


(a)  G  Q,  B.  179. 207. 
(c)  C<mfp.  619. 


(i)  \M.iS.  im. 
(rf)  14  i:(ist  WQ, 


(e)  3  E,  4-  2?,  491. 
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line  in  Haughley  derives  additional  value  from  the 
increased  trafSc  over  other  parts  of  the  line;  and  in 
rating  the  line  in  other  parishes  it  must  be  ascertained 
bow  much  the  profits  in  those  parishes  are  diminished 
by  the  loss  in  Haughley.  The  mode  adopted  by 
tbe  arbitrator  for  ascertaining  the  expenses  to  be  de- 
ducted assumes  that  those  expenses  are  incurred  in 
earning  only  tbe  gross  receipts  in  Haughley^  whereas 
those  expenses  contribute  to  earn  the  receipts  over  other 
portions  of  the  line.  The  rateable  value  of  the  portion 
of  the  line  in  Haughley  is  correctly  obtained  by  taking 
an  aliquot  part  of  the  passengers*  fares  and  freight 
earned  on  tbe  whole  line.  The  average  expense  of 
cairying  the  two  streams  of  traffic  which  unite  in 
Uatighley  is  diminished  by  the  accession  of  traffic 
beyond  Haughley,  and  that  ought  to  be  taken  into 
account  as  diminishing  the  expense  in  Haughley^  not- 
withstanding none  of  the  profit '  arising  from  it  is 
earned  there.  It  is  not  contended  that  Haughky 
can  share  directly  in  the  gross  receipts  out  of  the 
parish^  but  the  accession  of  traffic  after  the  trains 
leave  Haughley  reduces  the  proportion  of  expenses  to 
profita  by  diminishing  the  carrying  expense;  and  that 
should  be  distributed  equally,  the  average  expense 
throughout  tlie  line  being  nearly  equal. 

Secondly.  Stat.  6  &  7  W.  4t.  c.  96.  s.  1.  does  not  say 
that  the  net  annual  value  is  to  be  measured  by  the  rent 
which  a  tenant  for  a  year  might  reasonably  be  expected 
to  give,  but  by  "the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year/^  and  it 
is  not  the  actual  but  an  estimated  rent,  A  portion  of  a 
line  of  railway  could  not  be  let  on  the  theory  of  being 
let  for  one  year  only. 
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Coleridge^  in  reply.— First.  In  Rex  v.  ThelnhabiKmU 
of  Lower  Mition  (a),  where  it  was  held  that  the  profits  of 
the  locks  of  a  canal  were  to  be  considered  as  having 
been  produced  in  the  parish  in  which  they  were  situate,  it 
was  said,  p.  819,  "  It  makes  no  difference  whether  it/' 
the  water,  "  remains  comparatively  still  as  in  a  canal,  or 
moves  constantly  as  in  a  river,  or  occasionally  as  in  a 
lock ;  nor  docs  it  make  any  difference  th^t,  unless  there 
was  a  canal  in  another  parish  connected  with  the  lock, 
no  profit  would  be  gained.  It  might  as  well  be  con- 
tended that  the  profits  of  a  bridge,  which  would  not 
arise  unless  there  were  roads  to  it,  or  of  land  ren- 
dered more  valuable  by  roads  in  an  adjoining  parish, 
should  be  rated  in  part  only  in  the  parish  in  which 
such  bridge  or  laud  is  situate.^'  Here  the  deductions 
have  been  equalised  over  the  whole  railway,  upon  the 
assumption  that  it  is  in  the  hands  of  one  person.  The 
deductions  in  Haughley  would  be  much  less  if  not  so 
made.  [He  referred  to  Hodges  Law  of  Bailwai/Sf 
8rded.,p,  817.] 

On  the  second  point  he  referred  to  Reg,  v.  PFestbrook  (i) 
and  Reg,  v.  Evert8t(c). 


CocKBURN  C.  J;  The  first  question  in  this  case  is 
whether,  in  assessing  the  railway  in  the  parish  of 
Haiighley  to  the  poor  rate,  the  traffic  beyond  Ilaughley 
ought  to  be  taken  into  account  with  a  view  to  reduce 
the  expenditure  of  the  line  in  that  parish,  for  the  more 
this  expenditure  is  reduced  the  larger  will  be  the  profit 
of  the  line  in  the  parish  of  Haughley^  and  therefore  the 
greater  its  rateable  value.    I  think  the  decision  of  the 

{a)  0  B,  i  a  810.  (h)  10  e.  i?.  178. 

(c)  10  Q,  B.  178.  lie. 
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learned  arbitrator  on  this    point   is  right.      Beyond 
Haughley  on  the  route  to  London  a  large  accession  of 
passengers  takes  place:    carriages  which  started  from 
NoTxcich  with  a  small  number  are  filled  with  passengers 
before  they  arrive  in  London.    Mr.  Field  says  that  the 
effect  of  this  additional  trafSc  is  to  reduce  the  rate  of 
expenditure  with  respect  to  each  passenger  who  has 
started  from  Norwich,  so  that,  in  estimating  the  expen- 
diture to  be  attributed  to  the  line  in  the  parish  of 
Ilaughhy^  the  expense  of  their  carriage  through  that 
parish  must   be  lessened  by  taking  into  account  the 
diminished  expense  of  conveying  them  upon  the  part 
of  the  line  beyond  HaughUy  in  consequence  of  the 
increase  in  the  number  of  passengers  on  that  part.   But 
in  this   ingenious  argument  there  is   a  fallacy :   the 
expenses  of  the  line  for  the  purpose  of  rating  ought  not 
to  be  calculated  with  reference  to  the  cost  of  conveying 
each  passenger.    The  working  expenses  of  the  whole 
traflSc  between  Norwich  and  London  ought  to  be  ascer- 
tained and    a   proportionate  part  of   those    expenses 
apportioned  to  the  traffic  in  Uaughley.     The  profits 
will  vary  upon  different  parts  of  the  line,   but  the 
working  expenses  upon  an  average  will   be  uniform 
throughout  the  line.     This  may  be  illustrated  by  the 
case  of  the  old  stage  coachcj?.    The  expense  of  running 
a  stage  coach  between   Norwich  and  London  was  so 
much  |)er  mile  with  hardly  any  variation  throughout 
the  journey,  but  the  number  of  passengers  varied,  and 
if  there  were  less  than  a  certain  number  the  coach  was 
worked  at  a  loss,  if  more,  at  a  profit.     So  it  is  with  this 
railway;  from  Nonoich  to   Haughley  it    is    probably 
worked  at  a  loss ;  whereas  on  the  line  beyond  Haughlejj 
the  traffic  becomes  remunerative  and  profitable.    But 
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the  expenses  of  working  the  train  from  one  end  of  the 
line  to  the  other  are  uniformly  the  same.  According  to 
Mr.  FiekTs  argument,  the  additional  traffic  beyond 
HaughUy  is  to  be  taken  into  account  as  matter  of  profit 
though  not  as  matter  of  expense.  But  this  additional 
traffic  is  an  accident,  so  far  as  the  parish  of  Hawjldeij  is 
concerned,  which  affects  only  the  rateability  of  the  line 
where  the  profit  accrues.  Therefore  the  assunoption  on 
which  the  whole  of  Mr.  Field* ^  argument  is  based  is  not 
the  true  test ;  and  tliis  question  must  be  decided  in  favour 
of  the  appellants. 

The  second  question  is  whether,  in  making  deductions 
from  the  earnings  in  respect  of  the  depreciation  of  the 
rolling  stock,  the  learned  arbitrator  was  right  in  pro- 
ceeding on  the  supposition  that  the  hypothetical  tenant 
would  estimate  the  rent  he  could  afford  to  pay  upon 
the  assumption  that  the  stock  was  to  be  repaired  and 
renewed    at  the  termination  of   its  natural  life,  so  to 
speak,  or  whether  this  deduction  ought  to  be  made  by 
finding  the  difference  between  the  value  of  the  stock  at 
the  bcgiiniiug  and  at  the  end  of  the  year  of  the  liy|K)thc- 
tical  tenancy.     VLt,  Coleridge  urged  that  we  should  be 
departing  from  the  words  of  the  Parochial  Assessments 
Act,  6  &  7  ^r.  4.  c.  96.,  if  we  held  that  the  deduction  iu 
respect  of  repairs  ought  to  be  spread  over  the  whole  of 
the  natural  life  of  the  stock.     I  agree  that  if  wc  were 
to  start  with  any  other  assumption  than  that  of  a  tenancy 
from  year  to  year  we  should   be  misconstruing  the 
statute;  but  that  assumption  is  consistent  with  this, 
that  the  hypothetical  tenant  in  estimating  what  rent  he 
could  reasonably  pay  is  not  necessarily  to  assume  that 
his  tenancy  will  not  continue  beyond  a  year.    The  possi- 
bility or  certainty  of  its  continuing  longer  is  one  of  the 
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sanronnding  circamstances  which  he  would  take  into  t866. 

oonaideratioii.    They  may  be  such  that   it  would  be  q^^ 

worth  his   whUe   to   deal  with    the    stock  as  if  he  IJ^J"" 

were  certain  that  his  tenancy  would  not  be  put  an  Company 

end  to  at  the  expiration  of  the  year.    He  is  to  cal*    Overseen  of 

Hauqhlst. 
CQkte  for  himself  how  much  the  stock  will  be  depre- 
ciated, and  what  rent  it  will  be  worth  his  while  to 
give,  taking  that  into  account  If  it  appeared  that  in 
a  laige  number  of  instances  tenants  of  that  class  dealt 
with  their  stock  in  the  manner  stated,  this  fact  ought  to 
be  taken  into  consideration  in  ascertaining  what  rent  a 
tenant  from  year  to  year  might  be  reasonably  expected 
to  gi?e.  The  question  whether  the  tenant  would  make 
his  deductions  upon  one  principle  or  the  other  is  a  pure 
matter  of  fact  to  be  decided  by  the  arbitrator  or  the 
Sessions,  as  the  case  may  be.  There  is  nothing  in  The 
Parochial  Assessments  Act,  6  &  7  H^.  4  e.  96.,  which 
makes  it  incumbent  on  us  to  say  how  the  arbitrator 
or  the  Sessions  should  find  that  fact;  and  as  the 
arbitrator  has  found  it  in  a  particular  way  we  are  not 
called  upon  to  express  an  opinion  whether  he  has 
unriyed  at  a  right  amdusion  or  not.  This  question 
must^  therefore,  be  decided  in  &TOur  of  the  respondents^ 

Mbllob  J.  I  am  of  the  same  opinion  on  both 
points. 

Fint.  The  matter  to  be  ascertained  is,  what  is  the 
rateable  value  in  each  parish  of  a  portion  of  a  line  of 
railway  passing  through  several  parishes?  This  must 
depend  upon  the  actual  earnings  attributed  to  the  rail- 
way within  the  parish,  deducting  the  actual  expenses  in 
that  part  of  the  linoa  A  new  di£Sculty  would  be  intro- 
dnced  if  we  adopted  Mr.  FiehTi^  ingenious  argument ;  and 

VOL.  vir.  2  T  B.   &  S.       ' 
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there  is  a  fallacy  in  it.  The  fares  of  the  through  pas- 
sengers^ which  make  up  the  profits  of  the  trafl&c,  are 
necessarily  received  at  one  or  other  end  of  the  joumeyi 
and,  in  order  to  ascertain  the  earnings  in  each  pariah, 
must  be  divided  equally  throughout  it;  but  he  aajs 
that  ure  are  not  to  deal  with  the  expenses  in  the 
same  way;  that  the  expenses  of  conveying  passengera 
from  one  end  of  the  journey  to  the  other  are  not  equal, 
because  the  part  of  the  line  within  a  parish,  by  serving 
as  a  feeder,  occasions  an  accession  of  traffic  and  conse- 
quent diminution  of  expenses  beyond  it.  That  increase 
of  passengers  however  is  the  result  of  an  accident,  the 
benefit  of  which  is  to  be  assigned  to  those  parishes  in 
which  it  takes  place.  The  profit  earned  in  some 
parishes  is  greater  than  in  others;  and  the  rateable 
value  is  therefore  greater;  consequently  on  the  first 
question  the  learned  arbitrator  is  right. 

The  second  question  is  one  of  the  manifold  difiiculties 
which  arise  upon  the  construction  of  The  Parochial 
Assessments  Act,  6  &  7  ^.  4.  c.  96.  But  I  do  not  think  we 
are  driven  to  adopt  the  rule  that,  for  the  purpose  of  ascer- 
taining the  depreciation  of  the  rolling  stock,  a  valuation 
of  the  stock  at  the  beginning  and  another  at  the  end 
of  the  year  should  be  taken,  and  the  difference  be  the 
amount  of  the  deduction.  The  hypothetical  tenant  is  to 
take  into  consideration  all  the  circumstances  which 
would  influence  a  person  becoming  tenant  of  the  line 
from  year  to  year  in  estimating  what  rent  he  could 
pay ;  among  other  things,  the  probable  though  uncertain 
duration  of  his  tenancy,  and  the  competition  he  would 
undergo  in  ofiTering  to  become  tenant  in  the  ensuing 
year  if  his  yearly  tenanqy  should  then  expire.  There 
may  be  a  depreciation  in  the  value  of  stock,  which 
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vould  affect  its  selling  value,  but  not  its  capacity  to 
earn  rent.  We  are  not  bound  to  say  that  the  valuation 
should  be  taken  in  one  way  or  the  other.  It  was 
matter  of  fact  for  the  arbitrator  to  deal  with  on  a  view 
of  all  the  circumstances.  I  think  there  is  great  reason 
for  the  conclusion  at  which  he  arrived ;  though  I  can- 
not say  that  his  mode  of  calculation  was  necessarily 
right 


1866. 

Grsat 

Eabterh 
Hallway 
Company 

V. 

Overseers  of 
Hauohlet. 


Shsb  J.     The  decision  of  the  learned  arbitrator  has 

0 

been  objected  to  both  by  the  respondents  and  by  the 
appeUants.  He  took  as  the  basis  of  his  calculation  the 
actual  gross  receipts  of  the  railway  in  the  parish  of 
Haughley^  and  arrived  at  their  amount  by  attributing 
to  that  parish  the  same  proportion  of  the  gross  receipts 
on  the  whole  line  as  the  distance  travelled  in  that  parish 
bears  to  the  whole  distance  travelled.  This  amount, 
except  on  the  ground  of  an  alleged  omission,  is  not 
objected  to  by  the  respondents.  The  arbitrator  then 
made  deductions  in  respect  of  the  expenses :  the  first  is 
made  up  of  items  amounting  to  1462/.9  and  then  other 
items  amounting  to  732/. ;  and,  having  deducted  those 
sums,  be  arrived  at  the  rateable  annual  value  of  the 
railway  in  the  parish  oi  Haughley. 

The  respondents  attack  the  first  item  of  calculation, 
not  as  having  been  improperly  arrived  at ;  but  they  say 
that  sum  is  not  properly  taken  as  the  datum  of  calcula- 
tion because  he  has  omitted  what  is  called  contributive 
value,  arising  from  the  circumstance  that  the  occupation 
of  the  line  in  the  parish  of  Haughley  is  more  valuable 
on  account  of  the  occupation  by  the  Company  of  other 
parts  of  the  line  between  Haughley  and  London^  and 
they  say  this  contributive  value  ought  to  be  added  to 
2  T  2 
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1866.  ^^c  actual  valoe  found  by  the  arbitrator.    It  appears  to 

Great  ™®  *^^*  *^^^  caimot   be  done  without   adopting  the 

^j""y  mileage  instead  of  the  parochial  principle  ;   and  the 

Company  former  has  never  been  adopted  in  assessing  railwEys  to 

Orereecrs  of    the  poor  rate.     It  has  been  decided  in  several  case*, 
Haoohlet. 

following  Hex  v.   The  Inhabitants  of  Kingswinford  [a\ 

where  the  parochial  principle  was  applied  to  a  canal, 
that  a  railway  is  to  be  rated  in  respect  of  the  profits 
earned  by  so  much  of  it  as  lies  within  the  parish.  And 
in  Reg,  v.  The  London^  Brighton  and  South  Coait 
Hallway  Company  (b)  it  was  laid  down  that  if  the  por- 
tion of  a  line  within  a  parish  is  more  productive  than 
the  portions  in  other  parishes,  either  because  the  profits 
there  were  more  or  the  yearly  outgoings  and  expenses 
less,  it  ought  to  be*  assessed  at  a  higher  proportionate 
value. 

The  appellants  object  that,  though  the  arbitrator  was 
right  in  adopting  the  parochial  principle  in  ascertaining 
the  net  annual  value  of  the  traffic  in  the  parish  of 
Haughley^  he  ought  to  have  deducted  the  actual  amonnt 
of  depreciation  in  the  rolling  stock  by  wear  and  tear  in 
the  course  of  one  year,  or  at  most  a  year  and  a  half, 
from  the  commencement  of  the  tenancy.  The  principle 
adopted  by  the  learned  arbitrator  was  not  to  assume 
that  the  supposed  tenancy  would  only  continue  for  a 
year ;  he  made  his  estimate  upon  the  supposition  that 
no  one  would  become  tenant  of  a  small  portion  of  a 
railway  for  one  year,  and  that  the  fair  mode  of  ascer- 
taining the  annual  depreciation  in  value  of  the  rolling 
stock  necessary  for  working  the  line  was  to  ascer- 
tain how  much  per  annum  on  an  average  during  the 
natural  life  of  the  rolling  stock,  so  to  speak,  would  be 
(fl)  7  A  #  C.  236.  (A)  15  Q,  B.  313. 
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required  to  keep  it  in  repair.  It  is  not  disputed  that 
he  was  unable  to  comply  literally  with  the  direc- 
tion of  The  Parochial  Assessmento  Act,  6  &  7  ^.  4. 
c.  96.,  that  the  rate  shall  be  made   ''upon  an  esti- 
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Grkat 
Eabterh 
Railway 
Company 

mate  of  the  net  annual  value''  of  the  hereditaments    Overseers  of 

Hauoblxt. 
rated,  that  is,   ''the  rent  at  which  the  same  might 

reasonably  be   expected  to  let  from  year  to  year.*' 

Mr.   Coleridge  pressed  us  with  the   cogency  of  these 

vords,  and  contended  that  we  were  bound  by  them. 

But  they  are  inapplicable  to  this  description  of  property, 

and  therefore  must  be  taken  according  to  a  reasonable 

intendment.     If  we  find  that  a  tenant  of  a  railway, 

although  his  legal  interest  would  not  be  greater  than 

that  of  a  tenant  from  year  to  year,  would  make  his 

calculation    upon  a  reasonable   expectation    that    his 

tenancy  would  last  for  several  years,  we  cannot  say  that 

the  mode  in  which  the  arbitrator  has  arrived  at  the 

deductions  in  value  of  the  rolling  stock  is  improper. 

There  is  great  difficulty  in  applying  The  Parochial 

Assessments  Act  to  the  rating  of  railways;   but  the 

arbitrator  has  on  both  points  endeavoured  to  apply  it 

And  I  do  not  know  any  better  mode  than  that  adopted  * 

by  him,  or  one  which  would  probably  involve  fewer 

difSculties  or  less  injustice. 

Judgment  for  the  appellants  on  the 
first  point;  for  the  respondents 
on  the  second. 
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Wednesday, 
June  Idth. 

Easter 
offeringe, 
Common  law 
right, 
Outtomary 
right. 
Terrier. 
**  Communi- 
eant: 
Appeal  to 
Qitarter  SeS' 
'Hona, 

c.6.#.7. 


The  Queen  agaifist  UalTj. 

1.  Quarey  whether  a  payment  of  2d.  per  head  for  ereiy  member  of  a 
&mily  of  or  above  the  age  of  sixteen  u  dne  of  common  light  u  an 
Easter  offering? 

2.  Temers  prodnced  either  from  the^iahop's  registry  or  the  parish 
chesty  dating  from  1727  to  1825,  contained  the  following  statement 
as  a  class  of  *' rights  belonging  to  the  narish  chnrch  of  £.,'*  riz.: 
"  Easter  offerings.  Eveiy  communicant  2a,  ererj  cow  2d,  ereiT  pbogh 
2d.'erexj  foal  Is,  eYery  hive  of  bees  Id,  ev^  house  3^"    Held 

(1).  That  the  terrien  were  admissible  in  proof  of  a  customaiy  right 

to  the  oblations  therein  mentioned. 
(2).  That  they  were  evidence  of  a  custom  snch  as  excluded  tha 

common  law  daim,  supposing  it  to  exist,  because  they  embnced 

items  to  which  the  common  law  risht  did  not  extend. 
(3).  That  each  item  was  an  independent  charge,  and  therefare  those 

following  the  first  were  payable  by  eveiy  parishioner,  whether  s 

communicant  or  not 
(4).  That  the  custom  was  not  confined  to  houses  which  were  anaent 

and  in  existence  when  the  terriers  were  made,  but  attadied  as 

soon  as  the  house  was  built  and  occupied. 
(5).  That  the  term  "  communicants'  might  mean  every  person  whom 

the  Church  in  ancient  times  regardeid  as  under  an  obligation  to 

communicate,  but,  in  the  absence  of  evidence  to  shew  that  it  was 

used  in  that  sense,  it  was  confined  to  those  who  actually  com* 

municated. 

3.  Concessum  that  on  the  hearing  of  an  appeal  at  the  Qostter 
Sessions  ag^ainst  an  order  of  justices,  it  is  competent  to  either  party  to 
produce  emence  in  support  of  his  case  additional  to  that  given  baore 
them. 

^N  appeal  to  the  Quarter  Sesnona  for  the  Weit 
Biding  of  Tarkshire  under  staL  7  &  8  ^.8. 
c.  &  «.  7.  against  an  order  of  two  justicea  adjudging 
the  appellant  liable  to  pay  to  the  respondent,  the  Be?. 
Andrew  Caiselli,  as  vicar  of  Batley,  the  sum  of  7ff. 
for  tithes,  oblations  and  obventions  arising  within  that 
parish  for  the  year  1864,  and  also  the  sum  of  6#. 
for  costs,  the  Sessions  confirmed  the  order  subject  to 
the  opinion  of  the  Court  upon  the  following  case. 

The  order  was  made  under  stat.  7  &  8  IF.  8.  c.  6. «.  2., 
and  the  following  were  grounds  of  appeal :— - 

1.  That  there  is  no  legal  custom  in  the  parish  of 
Bailey  for  the  payment  of  Easter  offerings. 
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2.  That  there  was  no  legal  evidence  of  any  custom  for        1866. 
the  paTment  of  EaUer  offerings  in  the  parish  of  Bailey    xhe  Qubxx  " 
prodaced  at  the  hearing  before  the  justices,  or  of  any       'Oauh 
authority  for  the  vicar  to  receive  any  Easter  dues  or 
EaHer  offerings. 

8.  That  there  is  not  any  1^^  terrier  or  other  autho- 
rity for  the  vicar  to  receive  Easter  dues  or  offerings 
within  the  parish  of  Batley. 

4  That  the  terrier  upon  nrhich  the  claim  of  the  vicar 
W88  founded  purports  to  have  been  made  before  the 
appellant's  dwelling  house  was  erected^  and  no  terrier 
has  been  made  since  the  erection  of  the  dwelling  house 
so  as  to  make  or  establish  any  daim  for  Easter  dues  or 
Easter  offerings  in  reference  thereto. 

5.  That  the  appellant  was  not  a  communicant  of  the 
Church  of  England. 

On  the  hearing  of  the  appeal,  Mr.  Chadurici,  the 
parish  derk,  was  called,  and  produced  a  terrier  bearing 
date  1825,  entitled  ''  A  terrier  of  the  lands  and  other 
rights  belonging  to  the  parish  church  of  Batley,  in 
the  West  Riding  of  the  county  of  York,  1825/'  which 
contained,  amongst  others,  the  following  title : — "  18th. 
Easter  offerings.  Every  communicant  2d.  every  cow  2d. 
every  plough  2d.  every  foal  1«.  every  hive  of  bees  Id, 
every  house  8^.'^  This  document  did  not,  on  the 
&ce  of  it,  purport  to  be  made  by  die  procurement  or 
direction  of  the  archbishop,  or  of  the  bishop  of  the  dio- 
cese, nor  did  it  appear  that  the  bishop  had  appointed  the 
persons  to  make  it  who  had  signed  it  It  concluded 
with  the  signature  of  Mathew  Sedgwicky  the  curate,  three 
churchwardens  and  eight  other  persons.  It  was  not 
signed  by  Mr.  Faxley^  the  then  vicar,  nor  did  it  appear 
whom  the  churdiwardens  represented — ^the  vicar  or  the 
parish ;  nor  did  it  appear  that  the  eight  other  persons 
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1866.        ^^^  ^^^  signed  it  were  inhabitants  of  the  parish  at  the 
The  QusBH    ^^  ^^  *^®  terrier;  nor  did  it  purport  to  have  been 
„^'  taken  on  the  view,  nor  state  how  it  had  been  made;  nor 

did  it  appear  to  have  been  duly  attested  by  the  bishop's 
registrar.  Mr.  Chadwick  also  produced  two  other  ter- 
riers of  the  respective  dates  of  1777  and  1781,  which 
as  well  as  tkat  of  1825  he  brought  from  the  parish 
chest 

The  counsel  for  the  appellant  objected  to  the 
admission  of  the  terriers  of  17.77  and  1781  on  the 
ground  that  the  Court  of  Quarter  Sessions  was  called 
upon  to  decide,  on  the  second  ground  of  appeal,  whe- 
ther the  order  made  by  the  justices  was  good  and  well 
founded  on  the  evidence,  and  the  terrier  of  1825  was 
alone  in  evidence  before  them;  that  the  appeal  was 
against  that  decision,  and  that,  in  the  absence  of  any 
authority  under  the  statute  giving  the  respondent  the 
right  to  bring  forward  fresh  evidence  in  support  of 
the  original  complaint,  the  Quarter  Sessions  ought 
not  to  allow  him  to  adduce  further  and  better  evi- 
dence as  though  this  were  an  original  hearing  of 
the  complaint.  The  Quarter  Sessions  overruled  the 
objection  and  admitted  the  evidence.  A  copy  of  the 
terri^  of  1825,  with  which  all  the  others  produced 
corresponded  in  the  paft  material  to  the  present  case, 
accompanied  it. 

Mr.  Chadwick  also  proved  that  he  had  been  parish 
clerk  for  fifty  years,  and  that  he  had  written  the  teirier 
of  1825  and  signed  it,  and  that  he  had  collected  the 
tithes  and  Easter  offerings  throughout  the  parish  both 
for  the  last  vicar  who  died  twenty-five  years  ago  and 
the  present  vicar.  That  the  Easter  ofRerings  so  col- 
lected included  a  sum  of  2d.  for  each  communicant  and 
8^d.  for  every  house.     He  further  said  that  he  collected 
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from  every  parishioner  who  would  pay.    On  cross  exa^        1866. 
mination  he  stated  that  the  Bev.  Thomas  Foxley  was    TheQuiis 
yicar  when  the  terrier  of  1825  was  made^  and  that  Mr.        bIvl. 
Sedgmck  was  then  curate ;  that  Mr.  FoxUy  was  not  at 
Bailey  at  that  time;  that  neither  the  bishop  nor  the 
cfaanceUor  of  the  diocese,  nor  any  one  representing  either^ 
was  present  at  the  meeting  at  which  the  terrier  was 
resolved  upon ;  that  he  did  not  take  nor  send  any  copy 
of  the  terrier  to  the  bishop's  registry  at  York;  that  he 
did  not  see  or  hear  from  the  chancellor  of  the  diocese 
about  the  terrier,  and  that  he  did  not  know  whether 
anybody  had  done  so;  that  the  Quakers  always  used 
to     refuse   to  pay  the  Easter  offerings;    and    other 
persons  had  refused  lately. 

Mr.  John  DickenMy  a  derk  in  the  r^stry  of  the 
Arcbbishop  of  Yorkj  produced  from  the  r^istry  a 
number  of  terriers  dated  respectively  1727, 1748,  1748, 
1764,  1770,  1777, 1781,  1786,  1802,  and  1825,  all  of 
which  contained  the  same  paragraph  as  that  numbered 
13  in  the  terrier  of  1825,  and  in  the  same  words,  the 
terrier  of  1825  from  the  bishop's  r^stry  being  a  dupli- 
cate of  that  first  produced  by  Mr.  Chadwick  and  in  his 
handwriting. 

The  counsel  for  the  appellant  formally  objected  to 
the  reception  of  this  evidence  on  the  ground  before 
mentioned,  but  the  Quarter  Sessions  admitted  it,  and 
reserved  the  point. 

The  counsel  for  the  respondent  then  put  in  evidence  the 
endowment  of  the  vicarage  of  Batley^  a.d.  1235,  from 
the  archbishop's  roll  in  the  registry  at  York,  from  which 
it  appeared  that  the  vicarage  was  endowed  with  "  omnes 
proventus  altariL" 

On  behalf  of  the  appellant  it  was  proved  thathehad  been 
four  years  minister  of  the  Baptist  Chapel  at  Batley;  that 
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1866.       Us  parents  had  never  been  members  of  the  Established 
The  Qtrsn    Chmrch ;  that  neither  he  nor  his  wife  had  ever  been 

hI'u.  baptised  or  confirmed  according  to  the  rubric ;  that  thqr 
had  never  been  communicants  in  the  Established  Chnrch, 
and  that  the  house  in  which  he  lived,  and  in  respect  of 
which  the  amount  of  3{</.  was  claimed^  was  not  built  at 
the  date  of  the  last  alleged  terrier:  and  it  was  oon- 
tended  on  his  part:  Firsts  that  this  was  not  the 
hearing  of  an  origin^  complaint,  but  an  appeal  firom 
a  decision  of  justices  alleged  to  be  wrong  on  the  e?i- 
deuce  before  them.  It  might  well  have  been  that  on 
better  evidence  to  warrant  the  decision  of  the  Qmrt 
below  there  would  have  been  no  appeal;  that  if  the  fresh 
evidence  were  admitted  this  would  be  a  new  trial  and 
not  an  appeal  against  the  judgment  in  a  former  one; 
that  the  document  produced  before  the  j^istices  in  Petty 
Sessions  was  not  shewn  to  be  a  valid  terrier ;  that  it  did 
not  appear  by  what  authority  it  was  made,  or  that  it  was 
made  by  any,  nor  did  it  appear  that  it  was  signed  bj  the 
churchwardens  of  the  parish,  nor  by  any  parishioners 
signifying  their  assoit  on  behalf  of  the  parish  to  its 
correctness :  for  anythbg  that  appeared  it  was  a  mere 
private  document  written  for  the  benefit  of  the  clergy- 
man and  by  his  procurement ;  that  it  did  not  appear  to 
have  been  laid  up  in  the  bishop's  registry,  nor  to  be  an 
exemplified  or  examined  copy  of  any  terrier  placed  there. 
Secondly.  That  assuming  the  additional  eridencetobe 
rightly  admitted,  and  the  copy  of  the  terrier  of  1825  to 
be  valid,  it  could  only  affect  such  houses  as  were  bniltat 
the  time  it  was  made  and  which  were  fully  described  in 
the  body  of  the  document  or  in  the  schedule  therennto 
annexed ;  as  the  very  object  of  making  the  terriers  from 
time  to  time  was  to  include  the  additions  and  alterations 
made  in  the  lands  and  tenements  which  bdonged  to  the 
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yicaragei  and  that,  as  the  appellant^s  house  was  not  then        186G. 
in  existence,  the  terrier  in  question  did  not  in  any  way    The  Qunv" 
affect  it  or  shew  it  to  be  a  house  belonging  to  the       q^j^ 
yicarage  or  liable  to  pay  Easter  dues  to  the  vicar,  nor 
shew  whether  the  house  was  lying  within  or  out  of  the 
parish.    The  same  objection  also  applied  to  the  ante- 
cedent terriers  if  they  were. held  to  be  receivable  in 
evidence. 

Thbdly.  That  the  appellant  and  his  wife  never  having 
been  communicants  of  the  Church  of  England  the  custom- 
ary payment  alleged  to  be  due  from  every  communicant 
could*not  be  due  from  them  as  such,  neither  could  it  be 
due  to  the  vicar  as  an  offering  for  religious  services 
rendered,  as  none  had  ever  been  rendered  by  him  to  the 
appellant  or  his  wife. 

The  counsel  for  the  respondent  contended  that  it 
was  the  practice  of  the  Court  to  receive  additional 
evidence  on  appeals,  and  that  the  additional  evi- 
dence here  adduced  ought  to  be  admitted;  that 
Easter  offerings  were  due  of  common  right  indepen* 
dent  of  custom,  and,  even  if  that  were  not  so,  still 
the  custom  being  established  it  was  unnecessary,  in  order 
to  charge  the  appellant  in  respect  of  his  house,  that  it 
should  be  inserted  in  the  schedule  of  the  terrier  any 
more  than  it  was  necessary  to  insert  every  fi^h  plough 
or  fresh  hive  of  bees  brought  into  the  parish,  and  that 
parishioners  were  liable  to  Easter  and  other  ecclesiasti- 
cal dues  although  they  were  not  communicants. 

If  the  Court  should  be  of  opinion  that  the  respon- 
dent was  correct  in  contending  that  the  appellant 
was  liable  to  Easter  offerings,  the  same  being  due 
as  of  common  right,  or  that  on  the  second  ground 
of  appeal  fresh  evidence  in  addition  to  what  was 
given  before  the  justices  who  made  the   order  was 
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isee.  admissible  on  the  hearing  of  the  appeal,  and  also  that 
The  Qusxir  ^^^^^^^  ^^  ^^^  appeUanf  s  second  or  third  objections  was 
![\^  well  founded,  the  order  of  Sessions  was  to  be  coDfirmei 
But  if  the  Conrt  should  think  either  of  the  last  mentioned 
objections  well  founded,  or  that  the  Sessions  were  wrong 
in  admitting  fresh  evidence  on  the  hearing  of  the  appeali 
their  order  was  to  be  quashed. 

The  case  was  argued  in  Easter  Term,  Aprilil,  before 
Blackbubn,  Sees  and  Lush  JJ. 

Manisty  and  Hannay^  for  the  respondent.— First  By 
Stat.  7  &  8  ^.3.  c.  6.  s.  7.  any  person  aggrieved  bya'judg* 
mentofthejustices  under  sect.2ma7appeal  to  theQoaiter 
Sessions,  who  ''  shall  proceed  finally  to  hear  and  deter- 
mine the  matter.'^  On  the  hearing  of  the  appeal  tbqr 
may  receive  evidence  in  support  of  the  respondenfa  claim 
in  addition  to  that  given  before  the  justices.  The  appeal 
from  the  decision  df  the  justices  is  in  the  nature  of  a  new 
trial ;  Rex  v.  The  Inhabitants  of  BramUy  (a).  [  CleaJ^,  for 
the  appellant,  conceded  this  point.  Blackburn  J.  There 
is  no  doubt  that  the  appeal  is  more  than  a  rehearing  of 
the  case.] 

Secondly.  The  evidence  given  at  the  hearing  before  the 
justices,  together  with  that  before  the  Quarter  Sesnons, 
was  sufficient  to  support  the  claim  of  the  respondent 
The  terriers  shew  that,  in  the  parish  of  Batky,  Easter 
offerings  are  due  to  the  vicar  by  custom.  The  terrier 
of  1825,  as  well  as  those  of  1777  and  1781,  were  pro- 
duced from  the  parish  chest,  which  is  one  of  the  In- 
timate repositories  for  such  documents ;  Armstrong  v. 
Hewitt  (&)•    Also  duplicate  terriers  of  those  dates,  and 

(a)  6  T.  S.  330,  and  see  Bex  t.  The  Commiasiansrs  of  Jp]»9<di  m 
Matters  ofExciee,  3  Af.  #  <9. 133. 

(b)  4  Price  216. 
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terriers  of  other  dates,  contuning  the  same  statement  as        1866. 
the  18th  in  the  terrier  of  1825,  were  produced  from  the    The  Qoiih 
Archbishop  of  York's  Registry.     Some  of  the  terriers        halu 
are  signed  by  the  minister  and  three  churchwardens  and 
many  of  the  parishioners ;  and  if  they  were  not  signed 
bj  the  minister  would  be  the  stronger  evidence  for 
the  respondent  {a).     [Cleasby. — The  objection  is  that 
some  of  the  terriers  are  not  signed  by  persons  pur- 
porting to  be  parishioners.     Blackburn  J.    That  objec- 
tion should  have  been  made  at  the  time  when  they 
were  produced.    No  objection  to  their  admissibility  was 
then  taken,  except  on  the  ground  that  they  were  not 
offered  at  the  hearing  before  the  justices,  which  objection 
is  now  given  up.] 

As  to  the  objection  that  the  appellant's  house  has 
come  into  existence  since  1825,  the  date  of  the  latest  of 
the  terriers,  and  that  therefore  the  charge  of  3^</.  for 
every  house  does  not  attach:  every  house  has  paid 
since  1727  ;  and  the  terrier  in  1825  is  that  every  house 
pays,  and  therefore  the  inference  is  that  there  is  a 
custom  to  pay  for  every  house  whether  ancient  or 
modem,  and  not  for  ancient  houses  only. 

Thirdly.  Easter  offerings,  at  the  rate  of  2d.  per  head  for 
every  member  of  a  family  inhabiting  within  a  parish  who 
is  of  age  to  communicate,  are  due  of  common  right  in 
lieu  of  or  as  a  composition  for  personal  tithes ;  and  all 
persons  are  bound  to  communicate.  [They  cited  AyUffe 
Parergon,  895, 1  Gibs.  Cod.y  2nd  ed.,  705,  note  (ft),  stats. 
2  &  3  Edw.  6.  c.  18.  ss.  7.  10.,  5  &  6  fF.  4.  c.  74  s.  1., 

(a)  Upon  the  admifiaibiHty  of  the  terriers  counsel  for  the  respondent 
were  prepared  to  cite  Pi>tt8  t.  Durant,  3  Anst  789,  4  Gwill,  1460^  2  E. 
i  Y,  432.  lainffwarth  v.  Leiffh,  4  Gwiil.  1616,  3  E.  #  Y.  1385.  Shel/ord 
on  the  Tithe  Commutation  Acts  97,  3rd  ed. 
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1866.  Laurence  ▼.  Jones  (a),  cited  in  Com.  Dig.,  Bth  ed.,  hj 
The  QvEu  Hammondy  Dismes  fB.  1.),  Egerton  v.  ^tiU{h)^  Carthew 
aiLu  V.  Edwards  (c),  Stirling  v.  iTt/i^  (</),  Lawrence  v.  FM/ei  (*), 
Bennett  v.  Tocfor  (/),  »V/^A/  v.  Elderton(g\  Swam  r. 
Pct-ji  (A),  J?flc.  ^ftr.  TyAef  (M.),  r^/fer  on  TOAci,  48, 
Shelford  on  the  Tithe  Commutation  Acts,  806,  note  (i), 
8rd  ed.,  8  Bum  E.  Z-,  713,  9th  ed.,  1  Stephens  Low 
relating  to  the  Clergy,  819,  820.] 

Chasht/KSiii  Campbell  Foster,  for  tbe  appellant.— Rnt 
Easier  offerings  are  not  due  of  common  rigH  l>^i*  ^1 
custom  only;  stat.  2  &  8  Edw.  6.  e.  18.  s.  7.,  and  Lord 
CoVs  comment  on  it,  2  Inst.  659.  [Xtc^A  J.  referred 
to  sect  10.]  The  authorities  on  both  sides  of  the 
question  are  observed  upon  in  1  Eagle  on  Tithes,  413- 
416;  among  others,  PoppleweU  v.  Canby  (t),  Carthew 
V.  Edwards  (c),  Stirling  v.  King  (J),  Rex  v.  Reeoa  (*), 
[They  also  cited  Com.  Dig.  Dismes  (F.  8),  JacA  Law 
Dictionary,  "  Oblations,''  *«  Offerings,''  Watson  Clergy- 
man's Law,  ch.  52,  p.  585,  4th  ed.,  8  Bum  E.  L.  36, 
9th  ed.,  1  Eagle  on  Tithes,  89.] 

Secondly.  Easter  offerings  can  be  claimed  by  custom 
only  from  communicants,  and  not  from  those  who  are 
in  the  position  of  persons  excommunicated.  Stat  37 
H.  8.  c.  12.,  regulating  the  payment  of  tithes  for  houses 
in  the  city  oi  London,  by  sect.  12  discharges  honsebolden 
on  paying  \0s.  rent  or  above  of  their  four  offering  days, 

(a)  Bufib,  173;  2  QvnU.  662;  1  K  #  Y.  801. 

(6)  BufA,  196. 

(c)  Amb.l2;2  ChnlL&»;A  Wood  Tithe  Causes  580,2  E.fY.  121. 

(<Q  S  Wood  Tithe  Causes  87.  W.     (e)  2WoodTUheCamsTi^^- 

{f)  3  Id.  4S0.  iff)  lid.  618. 

(A)  1  Id.  S41.  344. 

(t)  2/<;.d90.395.398. 

{i)  3/rf.87.  (*)  W.Kei.im;  2E.fr. 55. 
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bat  requires  2dL  for  their  four  offering  days  yearly  from  1866. 
every  member  of  the  family  "  taking  the  rights  of  the  The  Qubm 
church  at  Easter^  {a) ;  thereby  recognising  the  distinction  'BJ^J^ 
between  commnnicants  and  non-commnnicants,  and  that 
is  the  only  trace  of  an  offering  of  2d.  in  any  Act  of 
Parliament  ^Blackburn  J.  That  statute  and  the  enact- 
ment in  Stat.  2  &  8  Hdw.  6.  c.  18.  s.  12.  shew  that 
London  and  Canterbury  had  a  peculiar  custom  or  law  for 
the  payment  of  tithes  by  houses;  but  that  would  not 
affect  the  general  law.  It  is  not  likely  that  Henry  VIII. 
would  pass  a  law  in  favour  of  persons  who,  from  consci- 
entious scruplesy  refusecl  to  receive  the  communion. 
Sect.  12  assumes  that  the  householder  would  communi- 
cate; but  it  is  curious  that  in  sect.  13,  which  refers  to 
houses  divided  and  leased  in  parts,  the  underlessees  are 
discharged  of  all  tithes  for  the  part  rented  at  less  yearly 
rent  than  lOf.  on  paying  2d,  yearly,  without  saying 
whether  they  are  communicants  or  not.]  A  person  is 
not  to  be  admitted  to  the  communion  unless  he  has 
been  or  be  ready  and  desirous  to  be  confirmed ;  Rubric 
in  the  Order  far  ike  Administration  of  the  LoreTs  Supper, 
1  Gibs.  Cod.  885,  2nd  ed.,  Watson  Clergyman's  Lawy 
314,  4th  ed. :  nor  if  he  be  a  schismatick ;  Canon  xxvii. 
of  the  Canons  of  1603,  1  Gibs.  Cod.  387,  2nd  ed. 
[They  also  cited  3  Bum  E.  L.  36-88,  and  Canon  ix.  of 
the  Canons  of  1608,  1  Gibs.  Cod.  503,  2nd  ed.] 
[Blackburn  J.  Canon  ix.  of  the  Canons  1603  has  not 
been  adopted  by  the  Legislature.  There  have  been  suits 
against  clei^ymen  for  refusing  to  bury  persons  not  in 
communion  with  the  Established  Church.]  Canon  cxii. 
of  the  Canons  of  1603,    1  Gibs.  Cod.  888,  2nd  ed., 

(a)  In  the  edition  of  the  Statutes  published  from  Original  Records 
and  Authentic  Mannscripts,  a.d,  1810  et  teq.,  "  takyng  theyre  rightes  of 
the  Churche  at  Etter.** 


652  TRINITY   TERM. 

1866.        requires  that    the  minister  and  chnrcliwardens  shall 
The  QuEBir    yearly,  within  forty  days  after  Easter^  exhibit  to  the 
hIll.       bishop  the  names  of   all   parishioners  who,  being  of 
the  age  of  sixteen  years,  received  not  the  commnnion 
at  Easter  before,  which  shews  that  it  was  supposed 
that  all  parishioners  of  that  age  would  communicate. 
[Blackburn  J.     Suppose  a  member  of  the  Established 
Church    neglects    to    receive    the  communion.]     He 
would  have  the  status  of  a  communicant  though  he  had 
exercised  the  option  not  to  cpmmunicate.     [Lu$k  J. 
That  argument  includes  all  who  are  capable  of  receiving 
the  communion.]     The  term  *'  communicant''  is  not  the 
same  as  ''parishioner,''  which  would   include  persons 
below  the  age  of  sixteen.     [Lush  J.    It  is  a  person's  own 
fault  that  he  does  not  communicate :  may  he  disqualify 
himself  and  so  evade  payment  of  the  due  Y]    Easter 
offerings  are  payments  for  a  benefit  received  or  services 
performed. 

Thirdly.  The  custom,  if  established,  does  not  indnde 
the  appellant.  The  word ''  communicant"  must  be  taken 
as  used  in  its  primary  and  ordinary  sense:  that  is,  a 
person  who  is  a  communicant  in  fact  [They  cited 
Stat.  2  &  3  Edw.  6.  c.  18.  s.  7.,  Canons  1603.  ix.,  xiil, 
xxvii.,  1  Gibs.  Cod.  503,  884,  887.,  2nd  ed.,  1  Stepheut 
Laws  relating  to  the  Clergy^  818.] 

Fourthly.  According  to  the  terriers,  the  payment  is 
not  due  for  a  house  or  other  things  mentioned  in  them 
unless  they  belong  to  a  communicant :  it  is  a  personal 
charge.  Also  the  payment  is  limited  to  ancient  houses. 
[Blackburn  J.  The  evidence  is  that  payment  was  made 
for  every  house :  why  should  not  the  custom  be  in 
respect  of  houses  not  ancient  as  well  as  of  cows  and 
hives  of  bees  not  ancient?] 

Cur,  adv.  vult 
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Blackburn  J.  now  delivered  the  judgment  of  the        1866. 

Court.  The  QuEBN 

Two  questions  raised  in  this  case  were  disposed  of  in  hIil, 
the  course  of  the  argument ;  we  held^  and  to  that  opinion 
we  adhere^  first,  that  it  was  competent  to  the  respon- 
dent to  produce  on  the  hearing  of  the  appeal  evidence 
in  support  of  his  daim  additional  to  that  which  was 
given  before  the  justices ;  and  secondly^  that  the  terriers 
were  admissible  in  proof  of  a  customary  right  to  the 
oblations  therein  mentioned. 

The  question  principally  argued  before  us  was,  whether 
a  payment  of  2d.  per  head  for  every  member  of  a  family 
of  or  above  the  age  of  sixteen  was  due  of  common  right 
as  an  EaUer  ofiering,  and  several  authorities  in  support 
of  the  affirmative  of  that  proposition  were  cited.  As 
the  view  we  take  of  this  case  makes  it  unnecessary  to 
decide  this  question,  we  desire  only  to  say,  in  reference 
to  it,  that  when  the  point  arises  for  judicial  decision 
we  hope  it  will  be  in  such  a  form  as  will  admit  of  an 
appeal  to  a  Court  of  error. 

We  are  of  opinion  that  in  this  case  there  is  sufficient 
evidence  of  a  custom,  and  such  an  one  as  excludes  the 
common  law  claim,  supposing  it  to  exist,  because  it 
embraces  items  to  which  the  common  law  right  does 
not  and  never  has  been  considered  to  extend. 

That  evidence  consists  of  terriers,  dated  respectively 
1727,  1743, 1748,  1764,  1770,  1777,  1781,  1786,  1802 
and  1825,  each  of  which  contains  the  following  state* 
ment,  as  a  class  of  '' rights  belonging  to  the  parish 
church  of  Batky"  viz.  —  ^*  JSaster  OflTerings.  Every 
communicant  2d.  every  cow  2d.  every  plough  2d.  every 
foal  1*.  every  hive  of  bees  Id.  every  house  S^d."    The 

VOL.  VII.  2  V  B.  &   •• 
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1866.  appellant  contends  that  the  word  "  commiinicant" 
The  QuEBH  overrides  the  whole,  and  that  unless  he  is  chargeable 
hIll.  ^^^^  ^^^  2<f .  as  a  ''  communicant''  he  is  not  chargeable 
with  either  of  the  following  items.  But  we  are  of 
opinion  that  this  is  not  the  proper  reading  of  the  article. 
We  think  that  each  item  is  an  independent  chargCi  and 
therefore  those  following  the  first  are  payable  by  everjr 
parishioner,  whether  he  comes  within  the  denomination 
of  a  '*  communicant''  or  not. 

The  appellant  further  contends,  that  only  such  houses 
are  chargeable  as  are  ancient  and  were  in  existence  when 
the  terriers  were  made.  Upon  this  point  also  we  are 
against  him,  and  think  that  the  custom  attaches  as  soon 
as  a  house  is  built  and  is  occupied.  We  are  therefore 
of  opinion  that  the  order  for  payment  of  8^  in  respect 
of  the  house  occupied  by  the  appellant  is  yalid  and 
ought  to  be  supported. 

This  brings  us  to  the  main  question,  riz.,  what  is  the 
proper  meaning  to  be  put  on  the  term  '^communicant;" 
does  it  mean  any  person  whom  the  churdi  in  ancient 
times  regarded  as  under  an  obligation  to  communicate, 
and  who  was  therefore  virtually  a  "  commumcaDt,"  or 
only  those  who  actually  communicated  ?  Agreeing  as 
we  do  that  the  word  is  capable  of  the  wider  sense,  we 
are  of  opinion  that  the  evidence  fails  to  shew  that  that 
is  the  sense  in  which  it  is  used  in  the  terriers,  and 
that  in  the  absence  of  such  evidence  we  must  attribute 
to  the  word  **  communicant"  its  proper  and  primary 
meaning,  and  hold  that  it  is  confined  to  those  who 
actually  communicate. 

Therefore  we  cannot  answer  the  questions  put  to  ns 
by  the  Sessions  wholly  in  favour  of  either  of  the  parties, 
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and  consequently  can  neither  quash  nor  confirm  the       18B6. 
order;  and  the  case  must^  if  the  parties  require  it,  go    The  Quekx 
back  to  the  Sessions :  but  as  neither  party  has  wholly       |^^'^^ 
succeeded  and  neither  can  get  costs  they  will  probably 
consent  to  let  the  matter  rest. 

Case  remitted  accordingly. 


HiBBS  against  Ross.  wedneida^, 

JuM  Idth. 


The  plain  tifi;  lawAiDy  paeeing  orer  a  ship  then  lying  in  dock  under  jictwn  againat 
the  charee  of  a  ehipkeeper,  in  order  to  reach  the  qnay  from  his  own  ship&umerfor 
ressel,  wnich  lay  on  the  other  side,  fell  through  an  nnsecured  hatchvay  negligence. 
and  sustained  considerable  iigury.    In  an  action  against  the  defendant  g^ip  lying  m 
for  negligence,  the  only  evidence  to  connect  him  with  the  shipkeeper  dock. 
was  the  production  of  the  ship's  register,  in  which  he  was  described  as  Shipkeeper, 
owner.    The  learned  Judge  was  of  opinion  that  there  was  not  evidence  Evidence, 
to  fix  the  defendant  with  liabiUty,  but  left  to  the  jury  questions  as  to  Begieter, 
&e  fact  of  negligence  and  of  contributory  negligence.    The  jury  found 
for  the  plaintilS    Held,  per  Blackburn  and  Lueh  JJ.,  NeUor  J.  dia- 
sentiente,  that  the  register  was  evidence  which  would  have  justified  the 
jniy  in  finding  that  in  &ct  the  defendant  employed  the  shipkeeper. 

'PHE  first  count  of  the  declaration  stated  that  the 
defendant  was  possessed  of  a  vessel  called  the 
Jamia^  lying  in  a  dock  belonging  to  The  Chrand  Surrey 
Dock9  and  Canal  Company,  and  the  plaintiff  wits  the 
master  of  and  in  charge  of  a  certain  other  ship  called 
the  Mauldslie^  also  lying  in  those  docks  alongside  of 
the  Jarfda,  and  by  reason  of  the  Jamia  lying  between 
the  quay  of  the  dock  and  the  MotUdsUe,  so  that  without 
passing  over  the  decks  of  the  Jamia  it  was  impossible 
fi>r  persons  on  board  the  Mouldelie  conveniently  to  reach 
the  shore^  the  plaintiff,  as  the  person  in  charge  of  the 
last  mentioned  vessel,  was,  by  the  usage  of  the  dock, 

2  XT  2 
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1866.  entitled  as  of  right  at  all  times  at  his  own  will  and 
HiBBs  pleasure  to  pass  over  and  across  the  decks  of  the 
defendant's  ship  called  the  Jamia  for  the  purpose  of 
passing  to  or  from  the  shore^  as  the  defendant  then 
well  knew;  yet  the  defendant  negligently,  carelessly 
and  improperly  removed  the  hatches  from  one  of  the 
hatchways  leading  into  the  hold  of  the  Jamiay  in  the 
direct  course  in  which  persons  passing  from  the 
MouldsUe  to  the  shore  were  in  the  habit  of  passing  and 
must  necessarily  pass^  and  allowed  the  hatches  to  remain 
off  after  dark,  and  the  hatchway  to  remain  unguarded 
and  unfenced^  whereby  the  plaintiff,  having  occasion  at 
night  and  after  dark  to  pass  from  the  MouldsUe  to  the 
shore  over  the  decks  of  the  Jamia,  fell  down  the  hatch- 
way and  was  precipitated  through  the  same  into  the 
hold  of  the  ship,  and  by  means  of  the  premises  the 
plaintiff  was  much  hurt,  bruised,  injured,  &a,  and  was 
rendered  incapable  of  pursuing  his  calling  of  master 
mariner. 

Pleas.  First.  Not  guilty.  Third.  To  the  first  count, 
that  the  defendant  was  not  possessed  of  the  vessel  called 
the  Jamia,     Issues. 

On  the  trial,  before  Mellor  J.,  at  the  London  Sittings 
after  Trinity  Term,  1865,  it  appeared  that  at  the  time 
when  the  injury  occurred  the  Jamia,  having  discharged 
her  cargo,  was  for  sale  and  laid  up  for  the  winter,  nn- 
i^gg^>  in  charge  of  a  person  who  described  himself  as 
acting  as  captain  and  shipkeeper  for  the  purpose  of 
looking  after  her  to  prevent  persons  coming  on  board, 
and  to  air  the  ship.  She  was  lying  in  the  middle  of  the 
Surrey  Dock,  made  fast  to  a  buoy,  and  next  her  was  the 
MouldsUe,  also  laid  up,  of  which  the  plaintiff  was  the 
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shipkeeper.  The  Jamia  had  a  ladder  over  the  quarter  1866. 
by  which  to  descend  into  a  boat  in  order  to  go  from  the  ^hIbm 
ship  to  the  quay,  but  the  Mouldslie  had  not ;  and  the 
plaintiff  was  in  the  habit,  when  he  wished  to  go  on 
shores  of  passing  over  the  Jamia  and  going  down  her 
ladder  into  the  boat  and  no  objection  was  made  to  his 
doing  so.  On  the  night  in  question,  when  it  was  dark, 
the  plaintiff  was  hailed  from  the  quay,  and  when  crossing 
the  Jamia  to  go  ashore  feU  down  one  of  its  hatchways, 
in  consequence  of  one  of  the  hatches  having  been  left 
open  by  Miller^  the  shipkeeper  of  the  Jamia.  A  certified 
copy  of  the  register  of  the  Jamia  was  given  in  evidence, 
by  which  it  appeared  that  the  defendant  was  the  regis- 
tered owner  of  that  ship,  but  there  was  no  evidence  to 
show  that  the  defendant  was  beneficially  interested  in 
the  Jamia^  or  had  been  on  board  or  near  her,  nor  by 
whom  Miller  was  appointed.  The  Dock  Company  have 
power  to  make  regulations  as  to  the  lighting  of  lamps 
within  the  docks,  and  The  Harbours,  Docks,  and  Piers 
Clauses  Act,  1847,  10  &  11  Vict  c.  27.  s.  71.,  makes  it 
an  offence  for  any  person  to  have  a  lighted  candle  or 
lamp  in  any  vessel  within  the  dock  except  with  the 
permission  of  the  harbour  master. 

It  was  objected  for  the  defendant  that  the  certified 
copy  of  the  ship's  register  was  no  evidence  that  the 
defendant  was  responsible  for  the  negligence  which 
caused  the  accident,  and  that  on  the  evidence  the 
plaintiff  was  guilty  of  contributory  negligence.  The 
learned  Judge  was  of  opinion  that  the  registry  of  owner- 
ship,  without  more,  was  not  sufficient,  but  left  to  the 
jury  the  questions  as  to  negligence  of  the  person  in 
charge  of  the  ship  and  contributory  negligence  by  the 
plaintiff.    The  jury  found  a  verdict  for  the  plaintiff. 
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1866.       damages  460/.^  leave  being  reserved  to  move  to  enter  a 

HIBB8        nonsuit  or  a  verdict  for  the  defendant 

j^^  In  the  following  Term, 

Brett  obtained  a  rule  accordingly. 
By  The  Merchant  Shipping  Act,  1854,  17  &  18  Ttd. 
c.  104.  s.  107.,  re-enacting  stat.  14  &  15  Viet.  c.  99. 
s.  12.,  Every  register  of  any  British  ship  may  be  proved 
in  any  Court  of  justice  either  by  the  production  of  the 
original  or  by  an  examined  copy,  or  by  a  copy  purporting 
to  be  certified  under  the  hand  of  the  registrar  or  other 
person  having  the  charge  of  the  original ;  "  and  every 
such  register  or  copy  of  a  register,  and  also  everj  oe^ 
tificate  of  registry  of  any  British  ship,  purporting  to  be 
signed  by  the  R^strar  or  other  proper  officer,  shall  be 
received  in  evidence  in  any  Court  of  justice  &c.  as 
primd  facie  proof  of  all  the  matters  contained  or  recited 
in  such  register  when  the  register  or  such  copy  is  pro- 
duced, and  of  all  the  matters  contained  in  or  indorsed 
on  such  certificate  of  registry,  and  purporting  to  be 
authenticated  by  the  signature  of  a  Registrar,  when 
such  certificate  is  produced.'' 

The  rule  was  argued  in  Hilary  Term,  January  13, 
and  Easter  Term,  May  7. 

fF.  Bush  Cooper,  for  the  plaintiff.— By  sect  107  of 
Stat  17  k  18  Vict.  c.  104  the  certificate  of  the  ship's 
register  is  prim&  facie  proof  of  the  ownership,  and  the 
defendant,  being  registered  owner,  is  primft  ftde  liable  for 
the  negligence  of  the  person  in  charge  of  the  ship^  In 
an  action  of  tort  the  presumption  is  that  the  registered 
owner  is  the  beneficial  owner.  IBIackbum  J.  The 
presumption  is  weaker  when  the  ship  is  lying  in  Aotk 
than  when  it  is  being  navigated.]    In  the  case  of  a 
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hackney  carriage  the  presumption  is  that  the  person  18^. 
registered  in  Somerset  Home  as  the  proprietor  is  master  hibbs 
of  the  driver.  In  all  cases,  of  chattels  which  cannot 
he  carried  abont  the  person,  such  as  ships^  carriages  and 
horses^  the  presumption  is  that  the  person  in  charge  is 
the  senrant  of  the  owner.  In  the  present  case,  the  ship 
being  for  sale,  the  shipkeeper  was  on  board  for  the  pur- 
pose of  answering  questions  as  well  as  taking  care  of  the 
ship.  [B1<ickbum  J.  He  might  be  the  servant  of  the 
broker  who  was  employed  to  sell  the  ship.]  It  was  not 
shewn  to  be  the  practice  of  brokers  to  send  their  servants 
to  remain  on  board  ships  which  they  are  commissioned 
to  selL  And  there  was  no  evidence  that  this  ship  was 
mortgaged.  \Liuh  J.  Here  the  wrongful  act  was  done 
by  a  person  who  had  charge  of  the  hatchway :  suppose 
it  had  been  left  open  by  the  stevedore.]  The  unloading 
of  this  ship  had  ceased.  In  Cox  v.  Reid  (a)  and  Fisher 
V.  Reid  {b)  Beit  C.  J.  and  Lord  Gifford  C.  J.  held  that 
registered  ownership  was  prima  fade  evidence  of  liability 
for  the  repairs  of  a  ship.  In  Frost  v.  Oliver  (c)  and 
Mitcheson  v.  OUoerf  in  error  (d),  where  the  case  was  left 
to  the  jury,  it  was  not  questioned  that  the  certificate 
was  prim&  fade  evidence.  [Mellor  J.  Cox  v.  Iteid  (a) 
and  Fletcher  v.  lUid  {b)  go  farther  than  the  later  cases. 
Blaekbum  J.  In  Cox  v.  JReid  there  was  a  verdict  for 
the  defendants ;  therefore  the  direction  of  Best  C,  J.  could 
not  be  reviewed.]  Proof  of  a  fact  which  operates  in 
discharge  of  a  party  lies  upon  him ;  Boss  v.  Hunter  (e), 
per  BuBer  J. :   the  defendant  therefore   should  have 

(a)  i?y.  #  Jif,  IW.  (i)  By.  #  ilf.  202,  note  (a), 

(e)  2  £  #  B.  aoi.  (<0  5  £  #  B.  419. 

(€)  4  T.  B,  38. 88. 
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1866        shewn  that  he  was  not  the  master  of  the  person  whose 
Hi  BBS        negligence  caused  the  injury  to  the  plaintiff. 


V. 

Ross. 


Brett^  for  the  defendant.— In  an  action  charging  the 
owner  with  negligence^  the  person  gailtj  of  it  must  be 
shewn  to  he  not  only  agent  but  servant.  In  an  action 
on  a  contract  entered  into  on  behalf  of  the  ship  by  the 
master^  the  register  is  no  evidence  of  ownership  of  the 
ship;  Myers  v.  fViUis  (a).  In  Hachwood  v.  LyaU(h\ 
which  was  an  action  for  repairs  done  to  a  vessel  of  which 
the  defendant  appeared  on  the  register  to  be  part  owner, 
Crenswell  J.  said,  p.  125,  ''at  one  time,  the  register  was 
considered  to  be  conclusive  evidence  of  ownership,  in  an 
action  for  repairs  or  for  necessaries  supplied  to  a  ship* 
Now  it  is  not  considered  even  primfi  fade  evidence." 
Jervis  C.  J.  added,  ''  The  Register  Acts  are  mere  matter 
of  fiscal  regulation.''  It  is  consistent  with  the  facts  proved 
here  that  the  defendant  had  no  interest  in  the  Jamta, 
and  that  he  was  not  the  employer  of  the  shipkeeper. 
It  lies  on  the  plaintiff  to  give  more  evidence  than 
what  is  consistent  with  the  defendant  not  being  owner. 
[Blackburn  J.  If  a  man  is  shewn  to  be  legal  owner,  the 
presumption  is  that  he  is  beneficial  owner.  Mdlor  J. 
Suppose  the  owner  of  a  house  puts  in  a  person  to  take 
care  of  it.]  The  register  is  the  legal  document  for 
shewing  who  is  the  legal  owner  of  the  ship;  but  often 
the  ship  is  registered  in  the  name  of  a  trustee,  and  then 
the  legal  owner  is  not  the  employer  of  the  master  of  the 
ship.  In  Mitcheson  v.  Oliver^  in  error  (c),  Parh  B. 
said,  ''  In  this  case,  on  the  evidence  it  appears  that  the 

{a)  17  a  B.  77.  (4)  17  C.  A  121 

{e)  hE^^B.  419.  445. 
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defendant  did  not,  by  word  or  deed^  in  any  way  hold  1866. 
out  Thomson  as  his  master;  and  therefore  the  defect  Hibbs 
in  this  part  of  the  summing  up  is  material,  and  would  j^^^ 
influence  the  verdict.''  [Blackburn  J.  In  Frost  v. 
Ohver  {a)  all  the  Judges  said  that  the  register  was 
prim&  facie  evidence,  and  nothing  to  the  contrary  was 
said  in  Mitcheson  v.  Oliver^  in  error,  which  was  in  effect 
an  appeal  from  the  judgment  of  the  majority  of  this  Court 
m Frost  v.  Oliver:  the  register  of  ownership  was  treated 
as  one  of  the  elements  of  a  holding  out  of  Thomson  by 
the  defendant  as  his  agent.  [Mellor  J.  In  Mitcheson  v. 
Oliver^  in  error  (b),  there  were  other  facts  besides  the 
raster.]  That  was  a  case  of  estoppel :  there  was  no 
direct  appointment  of  the  master.  [^BlacTcbum  J.  If  a 
person  takes  possession  of  the  goods  of  the  deceased,  that, 
until  explained,  is  evidence  that  he  is  executor.  If  a  person 
enters  into  occupation  of  a  house  the  owner  has  a  right 
to  treat  him  as  tenant.]  In  those  instances  there  is  no 
holding  out.  In  Mitcheson  v.  Oliver ^  in  error  (c).  Alder  son  B. 
said,  *' '  Holding  himself  out'  means  holding  himself  out 
in  a  character  which  he  does  not  really  bear,  but  which 
authorises  another  person  to  trust  him/'  In  Maclachlan 
on  Merchant  Shipping ,  p.  103,  all  the  cases  being  collected 
in  notes  3  and  4,  it  is  said,  '^  the  defendants,  therefore, 
are  not  liable,  on  contracts  for  the  ship  made  by  the 
master,  merely  because  they  are  owners,  or  appear  on 
the  register  as  such :  or  hold  themsehes  out  as  owners, 
and  are  in  possession  of  the  ship  at  the  time  of  the  con- 
tract .  •  .  unless  the  master  is  also  held  out  by 
the  defendants  as  their  master  of  the  particular  ship, 
acting  on  their  behalf  in  the  conduct,  management,  and 

(a)  2  £:  #  B.  301.  (b)  5  E.  f  B.  419. 

(c)  1  Jur.  N.  S.  900.  906. 
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1866.  direction  of  the  vessel^  and  in  ordering  the  goods  and 
H1BB8  repairs."  [Alelhr  J.  referred  to  Pearson  v.  Ndl  (a), 
Bom.  before  Crompton  J.  and  himself,  which  was  aa  action 
against  the  executor  of  a  registered  owner  of  a  ehip  for 
repairs  ordered  by  the  captain,  and,  a  verdict  having 
been  given  for  the  plaintiff,  a  new  trial  was  granted  on 
the  ground  that  the  contract  was  with  the  captain.] 

Cur.  adv.  vuU. 

There  being  a  difference  of  opinion  on  the  Bench  the 
following  judgments  were  now  delivered. 

Mellor  J.  In  this  case  the  defendant  is  songht  to 
be  made  responsible  for  an  accident  which  hi^pened  to 
the  plaintiff  in  lawfully  crossing  a  ship  called  the  Jamiaf 
lying  in  the  Surrey  Dock,  to  get  to  the  shore  fiom 
another  ship,  called  the  Moulddie,  lying  outside  her.  K 
must  be  taken  for  granted,  upon  the  finding  of  the  jnryi 
that  the  accident  was  occasioned  by  the  negligence  of 
the  shipkeeper  of  the  Jamia,  which  ship  was  then  and 
bad  been  for  some  time  laid  up  in  the  dock  fiir  the 
winter.  The  only  evidence  to  fix  the  defendant  with 
liability  was  the  proof  of  the  register,  in  which  he  waa 
described  as  owner.  There  being  no  other  evidence  I 
was  of  opinion  that  the  registry  of  ownership,  without 
more»  was  insufficient  for  that  purpose,  but  I  left  the 
questions  as  to  the  &ct  of  negligence  and  of  contri- 
butory negligence  to  the  jury,  who  found  their  verdict 
for  the  plaintiff,  and  assessed  the  damages  at  450/.,  and 
I  reserved  leave  for  the  defendant  to  move  to  enter  a 
verdict  or  a  nonsuit  in  case  the  Court  should  be  of 
opinion  that  there  was  not  sufficient  evidence  for  me 

(a)  13  W.  R.  907;  12  L.  T.  N,  S,  607. 
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to  leave  to  the  jury  to  entitle  them  to  find  for  the        1866. 
plaintiff.  ~H^ 

A  rale  to  set  aside  that  verdict,  and  to  enter  a  verdict  j^^^^^ 
or  nonsuit  pursuant  to  the  leave  reserved,  was  obtained 
by  Mr.  Brett ;  and  the  question  now  arises,  whether  the 
mere  proof  that  the  defendant  was  the  registered  owner 
of  the  ship  is  prim&  fade  sufiScient  to  fix  him  with 
liability  for  the  negligence  of  the  shipkeeper.  I  retain 
the  opinion  which  I  formed  at  the  trial,  viz.,  that  such 
evidence  alone  was  not  enough  to  submit  to  the  jury  to 
support  the  allegation  in  the  declaration  that  the  de- 
fendant negligently  removed  the  hatches  whereby  the 
accident  complained  of  happened.  In  order  to  make 
the  defendant  liable  it  was  incumbent  on  the  plaintiff, 
upon  whom  the  burden  of  proof  rested,  to  shew  affirma- 
tively that  the  shipkeeper  was  the  defendant's  servant 
This  depends  upon  the  ordinaiy  principles  of  law,  appli- 
cable to  the  case  of  master  and  servant,  and  is  not 
embarrassed  by  considerations  arising  out  of  the  peculiar 
relation  which  the  captain  of  a  ship  in  general  bears  to 
the  owner,  and  upon  which  the  liability  of  the  owner  of 
a  ship  for  repairs  done  to  it,  or  for  necessaries  supplied 
to  it,  by  the  captain's  orders,  may  depend.  Even  in 
that  case,  it  would  appear  to  be  incumbent  upon  the 
plaintiff  who  seeks  to  render  an  owner  liable,  to  shew 
affirmatively  that  the  master  who  gave  the  orders  was 
the  master  appointed  or  sanctioned  by  the  owner,  so  as 
to  make  him  in  the  particular  case  *'  his  master*' ; 
Mitcheion  v.  OKver,  in  error  (a).  As  was  said  by  Erk  J. 
in  Frost  v.  Oliver (b),  ''The  doctrine,  that  the  l^al 
ownership  of  the  ship  is  proof  that  the  master  has 
authority  to  contract  for  such  owner,  has  been  repeatedly 

{a)  SKf  B.  419.  (b)  2E.fB.  301.  319. 
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1866.  negatived.''  That  it  is  a  material  circumstance  as  a 
^  HiBBs  8*®P  ^  proof  is  undoubted,  and,  coupled  with  evidence 
j^^  that  the  repairs  were  done  for  the  benefit  of  the  ship,  or 
the  stores  were  supplied  for  its  use,  may  in  general  be  a 
sufficient  primi  £Eicie  case,  to  call  for  evidence  by  way 
of  explanation  or  answer ;  but  I  apprehend  that  the 
present  case  differs  materially  from  those.  Here  the 
registry  is  the  only  evidence,  and  I  cannot  perceire  that 
the  single  fact  of  ownership  raises  a  presumption  that 
the  man  in  charge  of  the  ship  was  the  servant  of  the 
owner  or  appointed  by  him. 

The  ship  in  this  case  was  not  in  the  course  of  navi- 
gation, and  there  was  absolutely  nothing  to  shew  that 
the  owner  ever  came  near  her,  or  knew  that  she  was  in 
the  dock.  Whether  the  ship  was  in  the  possession  of  the 
owner,  or  of  a  mortgagee,  or  of  the  dock  authorities^  or 
of  a  broker,  or  of  any  other  person,  did  not  appear.  In 
the  case  of  Mitcheson  v.  OUver,  in  error  (a),  Parhe  B.,  ia 
delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber,  says,  in  remarking  upon  a  passage  of  Lord 
CampbeWs  summing  up,  in  which  he  had  put  it  to  the 
jury  ''.whether,  upon  the  evidence  upon  both  sides,  they 
were  of  opinion  that  the  defendant  had  authorized  the 
goods  and  work  to  be  supplied  and  done  on  his  credit, 
and  the  goods  and  work  had  been  supplied  and  done  on 
his  credit ;"  proceeds  as  follows,  "  no  doubt,  if  the  jury 
disbelieved  the  parts  of  the  case  that  made  for  the 
defendant,  and  drew  the  primfi  fade  inference  from  the 
ownership  and  other  facts,  there  was  evidence  on  which 
they  might  find  that  Thomson  was  in  fact  master  for 
the  defendant'*  It  appears  to  be  dear,  I  think,  that 
Park€  B.   did    not  consider   that   the   mere   fact  of 

*  (a)  5E,  #  A  419.  445-6. 
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ownership,  without  the  other  facts^  would  have  afforded  1866. 
even  primS  facie  evidence  that  Thomson  was  the  hTbbs 
defendant's  master.  The  action  was  for  ordinary  repairs  j^^'^g 
done  to  the  ship  and  for  goods  supplied  to  it  upon  the 
orders  of  the  registered  master,  and  there  were  other 
circumstances  tending  to  raise  an  inference  as  to  the 
liability  of  the  defendant,  but  it  never  appears  to  have 
been  contended  by  the  counsel  or  suggested  by  any  of 
the  Judges  that  the  registry  alone  would  have  been 
sufficient  proof  that  the  captain  was  the  captain  of  the 
owner,  so  as  to  bind  him.  Possession  may  be  presumptive 
evidence  of  title,  but  the  converse  does  not  necessarily 
hold,  viz.,  that  title  is  presumptive  evidence  of  posses- 
sion. It  is  obvious  that  in  the  case  of  things  which  are 
constantly  the  subject  of  demise,  charter,  mortgage,  or 
the  like,  the  presumption  that  the  actual  possession  is 
in  the  owner  cannot  but  be  weak,  and  is  not  to  be 
classed  with  those  strong  presumptions  which  shift  the 
burden  of  proof  from  a  plaintiff  to  a  defendant. 

To  the  general  rule  that  a  party  who  alleges  a  matter 
must  prove  it  there  exists  an  exception  in  cases  in  which 
the  subject  matter  of  the  allegation  lies  peculiarly  within 
the  knowledge  of  one  of  the  parties.  In  the  present  case 
however  there  is  no  peculiar  knowledge  on  the  part  of  the 
defendant  within  the  meaning  of  that  maxim.  In  one 
sense,  in  almost  every  case,  the  defendant  has  peculiar 
knowledge  affecting  his  relation  to  the  act  complained 
of,  but  that  is  not  the  knowledge  referred  to.  Here 
the  shipkeeper  could  have  proved  by  whom  he  was 
appointed,  and  so  have  laid  a  good  foundation  for  the 
plaintiff's  case  if  appointed  by  the  defendant  Why 
should  the  burden  of  proof  shift  in  such  a  state  of 
things  in  order  to  compel  a  defendant  to  disprove  that 


Bom. 
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1866.       which  it  was  incumbent  upon  the  plaintiff  to  prove?  I 
HiBM        *™  ^^^  aware  of  any  case  in  which  such  evidence  hM 

been  held  sufficient^  and  I  think  that  all  experieDoe  at 

Nisi  prius  is  against  it. 

For  these  reasons  I  am  of  opinion  that  this  role 

should  be  made  absolute,  but  as  a  majority  of  the 

Court  is  of  a  different  opinion  the  rule  will  of  oonrse 

be  discharged. 

Blackburn  J.    In  this  case,  tried  before  my  biotber 
Mellor,  it  appeared  that  the  plaintiff  was  lawfully  paBong 
over  a  ship  then  lying  in  dock  under  the  charge  of  & 
shipkeeper,  in  order  to  reach  the  quay  from  his  own 
vessel  which  lay  on  the  other  side.     In  so  doing  be  feil 
through  an  unsecured  hatchway,  and  sustained  oonsider- 
able  injury.    There  was  evidence  proper  to  be  left  ^ 
the  jury  that  this    accident  was  occasioned  by  tbe 
negligence  of  those  having  the  charge  of  the  shi]^  over 
which  it  was  known  that  the  plaintiff  might  pass,  m 
not  keeping  it  reasonably  safe;  and  the  evidence  was 
such  as  to  make  it  a  question  for  the  jury  whether  tbe 
plaintiff  had  or  had  not  himself  contributed  to  the 
accident  by  the  want  of  reasonable  care  on  his  parti  bat 
the  only  evidence  to  connect  the  defendant  witb  tbose 
having  charge  of  the  ship  was  the  production  of  the 
ship's  register  by  which  it  appeared  that  the  defiendant 
was  its  registered  owner.    It  was  objected  that  there 
was  no  evidence  to  fix  the  defendant,  and  my  brotber 
Mellor  was  of  that  opinion ;  but  in  order  to  avoid  the 
expense  of  a  new  trial  he  reserved  leave  to  enter  a 
verdict  for  the  defendant,  or  a  nonsuit,  and  left  to  the 
jury  the  questions  whether  there  was  negligence  in  the 
shipkeeper  occasioning  the  accident,  and  whether  the 
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plaintiff  could  by  due  care  have  avoided  the  oonse*        1866. 
qaenoes  of  that  negligence.     Both  of  these  questions       Hibm 
the  jury  found  in  favour  of  the  plainti£     No  question         ^^^ 
was  left  to  the  jury  as  to  whether  they  thought  that  in 
fact  the  defendant  was  the  employer  of  the  shipkeeper, 
nor  was  my  brother  MeUor  asked  to  leave  that  question 
to  the  jury. 

A  rule  nisi  was  obtained  to  enter  a  nonsuit  on  the 
ground  that  there  was  no  evidence  to  fix  the  defendant, 
which  was  argued  before  my  brothers  MeUor  and  Lush 
and  myself  I  have  come  to  the  conclusion  that  the 
registry  was  evidence  which  would  have  justified  the 
juiy  in  finding  that  in  fact  the  defendant  employed 
the  shipkeeper  if  that  question  had  been  left  to  them, 
and  consequently  that  the  rule  to  enter  a  nonsuit  should 
be  discharged ;  but  under  the  circumstances  I  think  the 
defendant  ought  to  be  permitted,  if  he  desires  it,  to  have 
a  new  trial,  costs  to  abide  the  event,  in  order  to  have  the 
question  of  &ct  more  distinctly  raised  and  determined. 

I  do  not  think  that  any  liability  attaches  to  the  « 
defendant  merely  as  owner  of  the  ship.  The  question  I 
think  is,  whether  he  employed  the  shipkeeper  as  his 
servant  In  all  cases  in  which  the  owners  of  a  ship  are 
sought  to  be  made  liable,  either  in  contract  for  neces- 
saries supplied  on  the  order  of  the  captain,  or,  as  in  cases 
of  collision,  for  the  negligence  of  the  crew,  or  as  in 
the  present  case  for  the  negligence  of  the  shipkeeper,  I 
think  that  the  question  really  is  whether  the  persons 
sought  to  be  charged  were  the  employers  of  the  captain, 
who  made  the  contract,  or  the  masters  of  the  persons  who 
were  guilty  of  the  negligence,  and  that  the  liability  does 
not  depend  on  the  title  to  the  ship.  In  cases  of  con- 
tract a  further  question  sometimes  arises  as  to  whether 
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1866.  the  shipowner  may  not  have  clothed  the  master  with 
H1BB8  apparent  authority,  so  as  to  be  precluded  from  disputing 
j^^  his  authority ;  but  in  cases  of  tort  the  question  can  only 
be  whether  he  in  fact  employed  those  actually  guilty  of 
negligence.  Whilst  agreeing  however  that  the  ownership 
of  the  ship  does  not  render  the  owners  liable,  either  in 
contract  or  in  tort,  for  the  acts  of  the  master  and  crew 
or  other  persons  in  charge  of  the  vessel  unless  the 
owners  are  the  employers  of  those  persons,  I  think  that 
the  ownership  is  a  very  important  piece  of  evidence, 
tending  to  shew  that  the  persons  who  are  proved  to  be 
owners  of  the  ship  are  in  fact  employers  of  those  who 
have  the  custody  of  it  Ships  are  most  commonly  in 
the  possession  of  their  owners,  and  those  who  have  the 
actual  custody  of  the  ship  are  most  commonly  in  the 
employment  of  the  owners ;  and  consequently  proof  of 
ownership  is  evidence  tending  to  prove  that  the  per- 
sons proved  to  be  owners  of  the  ship  are  employers  of 
those  having  the  actual  custody  of  it,  and  the  register 
•  being  evidence  of  the  title  to  the  ship  is,  I  think,  evidence 
that  the  registered  owners  are  in  possession,  and  employ 
those  having  the  actual  custody.  Still  it  is  by  no  means 
conclusive.  The  ship  may  be  demised  (though  that  is  very 
rarely  the  case),  and  the  persons  navigating  Ler  may  be 
employed  by  the  lessee;  or  by  a  person  who  has  purchased 
her  but  not  yet  paid  the  price,  and  consequently  not  had 
the  ship  conveyed  to  him,  as  was  the  case  in  Frott  v. 
Oliver  (a) ;  or,  as  is  the  most  common  case,  they  may  be 
employed  by  one  who  is  in  fact  a  mortgagor  in  posses- 
sion, though  the  mortgagee  is  registered  as  absolute 
owner.  And  when  the  ship  is,  like  the  one  now  in  ques- 
tion, not  being  navigated,  but  laid  up  in  dock,  there  is 
(fl)  2E.^B.  301. 
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the  additional  poBsibility  that  tlie  shipkeeper  may  be  1866. 
the  servant  of  the  Dock  Company  or  the  ship's  broker,  hibbs 
or  any  one  else  with  whom  the  owner  may  have  made  ^^^ 
an  arrangement  to  keep  his  ship  for  him  as  bailee. 
But  those  are  all  exceptional  cases,  and  the  facts  lie 
so  entirely  in  the  knowledge  of  the  defendant,  and 
may  so  easily  be  proved  by  him,  that  I  think  a  jury 
would  be  fully  warranted  in  acting  on  the  prim&  facie 
inference  that  the  persons  having  the  actual  custody  of 
the  ship  are  employed  by  the  owners  unless  some  evi- 
dence to  the  contrary  is  given.  The  case  in  this  respect 
in  principle  somewhat  resembles  those  in  which  it  has 
been  held  that  evidence  of  possession  of  demised  pre- 
mises is  sufficient  proof  that  the  person  in  possession 
is  assignee  of  the  lease,  in  the  absence  of  any  evidence 
of  facts  tending  to  shew  that  he  is  in  possession  as  sub- 
lessee or  otherwise ;  Doe  d.  Morris  v.  Williams  (a) ;  or 
the  cases  that  establish  that,  though  dealing  with  the 
goods  of  the  deceased  is  quite  consistent  with  the  person 
who  does  so  being  agent  for  a  lawful  executor,  or 
claiming  the  goods  as  his  own,  yet  in  the  absence  of 
anything  to  explain  it  the  fact  is  sufficient  to  charge 
the  defendant  as  executor,  ''for  the  most  obvious  conclu- 
sion, which  strangers  can  form  from  his  conduct,  is  that 
he  hath  a  will  of  the  deceased,  wherein  he  is  named 
executor,  but  hath  not  yet  taken  probate  thereof/' 
2  Black.  Comm.  507. 

If,  instead  of  considering  the  case  on  principle  merely, 
we  look  to  the  cases  decided  as  to  ships,  I  find  none  in 
which  it  has  been  held  that  the  title  to  a  ship  is  not 
some  evidence  that  the  owners  were  the  employers  of 
the  person  who  acts  as  captain ;  and  several  which,  as  it 
{a)  QB.^a  41. 
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1866.  seems  to  me,  are  anthorities  for  saying  that  it  is  siifficient 
HiBBs  prima  facie  evidence  that  they  are  his  employers.  At 
R088  ^^®  *^™®  ^^  ^^  *  common  idea  that,  even  if  it  ^^ 
proved  that  the  ovmers  did  not  employ  the  captain, 
yet  the  ownership  of  the  ship  conclusively  made  them 
liable  to  those  who  supplied  necessaries  on  his  order. 
That,  it  is  now  established,  was  a  mistake ;  the  per- 
sons liable  are  those  who  reaUy  were  the  captains 
principals  when  he  made  the  contract,  or  who  have  pre- 
cluded themselves  from  denying  that  that  they  were  so ; 
but  in  all  the  cases  on  the  subject  there  was  evidence 
that  the  persons  who  were  on  the  register  as  owners 
were  not  in  fact  the  employers  of  the  captain.  In 
Abbott  on  Shipping,  7th  ed.,  p.  82,  10th  ed.,  by  Shee, 
p.  28,  Lord  Tenterden  states  his  view  of  the  Jaw  thus: 
"  The  title  to  a  ship  may  furnish  evidence  that  repairs 
are  done,  or  stores  supplied  under  the  authority  and 
upon  the  credit  of  the  legal  owner,  as,  in  fact,  they 
generally  are ;  but  it  does  no  more,  and,  therefore,  if  it 
appear  that  they  were  made  or  supplied  under  the 
authority  and  upon  the  credit  of  another,  the  legal 
owner  will  not  be  answerable.''  In  Jenninjs  v. 
Griffiths  (a),  Lord  Tenterden  left  the  case  to  the  jury, 
using  expressions  which  (though  not  quite  bearing  ont 
the  statement  in  the  marginal  note)  seem  to  me,  when 
taken  in  conjunction  with  this  passage,  to  shew  that 
in  Lord  Tenterden's  opinion  the  title  to  the  ship  was 
evidence  that  the  owners  employed  the  captain,  and  so 
gave  him  authority  to  order  necessaries  for  them,  though 
this  evidence  might  be  rebutted.  This  must  be  because 
he  is  in  the  controul  of  their  ship,  and  they  can  ezphdn 
how  that  is  if  he  is  not  their  captain.     The  same  prin- 

(ff)  J?y.  #  M.  42. 
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ciple  applies  where  the  person  in  controul  is  not  the  1866. 
captain,  but  one  acting  as  ship's  husband.  That  was  hibbs 
the  case  in  Fletcher  v.  Reid  (a)  and  Cox  v.  Reid  (b).  j^^^ 
In  Fletcher  y,  Reid  the  plaintifis  rested  their  case  on  an 
admission  that  necessary  repairs  to  the  extent  of  540/. 
were  done  by  the  plaintiffs  to  the  ship  Asia,  and  the 
bill  rendered  to  one  Bulmer,  and  that  the  defendants 
during  the  time  when  the  repairs  were  done  were  regis- 
tered owners.  Lord  Gifford,  after  objection,  decided 
that  this  was  sufficient  to  call  on  the  defendants  for  an 
answer.  The  defendants  failed  in  proving,  what  it  sub- 
sequently appeared  was  the  fact,  that  they  were  only 
mortgagees,  Bulmer  being  in  fact  not  their  agent  but  a 
mortgagor,  and  the  plaintiff  obtained  a  verdict.  In  Cox 
y.  Reid,  a  similar  action  against  the  same  defendants, 
they  were  provided  with  evidence  that  the  transfer  to 
them  was  only  intended  to  be  as  mortgagees ;  though 
the  then  Registry  Acts  made  it  operate  in  law  as  an 
absolute  transfer.  Rest  C.  J.  told  the  jury  that  the 
roistered  owner  of  a  ship  is  primfi  facie  liable  for 
repairs,  but  it  was  for  them  to  say  whether  that  pre- 
sumption was  not  met  by  the  facts  of  the  case;  and 
the  defendants  obtained  a  verdict  These  were  but  nisi 
prius  decisions,  but  no  attempt  was  made  to  disturb 
either  verdict. 

The  whole  law  on  this  subject  was  discussed  in  the  two 
cases  of  Frost  v.  Oliver  (c)  and  Mitcheson  v.  Oliver,  in 
error  (</),  and  as  these  a^  the  latest  cases  on  the  subject, 
and  the  latter  was  the  decision  of  a  Court  of  error,  it  is 
important  to  see  what  really  was  decided  in  them.  In 
Frost  V.  Oliver  the  question  arose  on  a  rule  to  set  aside 

(fl)  By.  #  M,  202.  not«  (a).  (b)  By,  #  3f.  201. 

(c)  2RfB.  301.  (rf)  6E,iB  419. 
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18G6.  the  verdict  obtained  by  the  plaintiflF  for  misdirection  in 
HiBBs  leaving  the  case  to  the  jury  at  all,  on  the  ground  that 
Ross  there  was  no  evidence  on  which  the  verdict  could  be  sup- 
ported; the  Court  having  refused  a  rule  as  against  the 
weight  of  evidence.  The  evidence,  as  the  Court  then 
took  it  to  be,  is  stated  by  Lord  Campbell  in  the  beginning 
of  his  judgment.  The  evidence  on  the  trial  of  Mitchnon 
V.  Oliver  came  before  the  Court  of  Exchequer  Chamber 
on  a  bill  of  exceptions,  and  is  set  out  in  the  beginning 
of  the  report  of  that  case  in  error,  and  was  not  quite 
so  favourable  to  the  plaintiff  as  that  stated  in  Frost 
V.  Oliver;  though  in  substance  not  different.  Lord 
Campbell,  in  the  earlier  case,  based  his  judgment  mainly 
on  the  ground  that  the  facts  were  such  that  Oliver  was 
precluded  from  denying  that  Thomson  was  his  captain, 
even  if  the  jury  believed  that  in  fact  Thomson  was  not 
his  captain ;  the  decision  of  the  Court  of  error  was  that 
in  this  he  was  wrong.  Wightman  J.,  2  E.  if  B.  314, 
after  stating  that  "  the  legal  title  to  a  ship  will  furnish 
prima  facie  evidence  that  repairs  are  made  under  the 
authority  and  for  the  benefit  of  the  legal  owner :  but,  if 
it  appear  that  they  were  made  under  the  authority  and 
for  the  benefit  of  another,  the  legal  owner  will  not  be 
answerable,'*  proceeds  to  state  as  the  basis  of  his  judg- 
ment, p.  315,  that  there  was  in  that  case  evidence  of  a 
holding  out  by  the  defendant  of  himself  as  the  beneficial 
owner,  and  from  which  he  might  be  understood  to 
have  adopted  the  appointment  of  Thomson,  ''and  to 
have  held  him  out  to  the  world  as  his  captain.^'  The 
Court  of  error  decided  that  in  Mitcheson  v.  Olmer 
there  was  no  evidence  of  any  such  holding  out  as  his 
captain,  but  they  did  not  impugn  the  earlier  part  of 
Iiis  judgment.     Crompfon  J.  did  not  base  his  judgment 
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on  this  erroneous  ground.  He  states  the  question  1866. 
to  be,  p.  322,  "  whether  there  was  evidence  of  hibbs 
any  authority  on  the  part  of  the  master  to  pledge  g^^ 
the  credit  of  the  defendant  by  giving  the  genera]  orders 
for  the  supply  of  the  rigging  in  question.''  He  says, 
p.  324,  "It  does  not  follow,  from  the  ownership  or 
interest  in  the  ship  not  determining  the  question  of 
liability,  that  it  is  not  a  material  circumstance  in  ascer- 
taining the  question  of  credit  and  contract,''  and  he 
proceeds  in  a  very  able  and  instructive  judgment  to 
shew  that  they  did  make  a  primS  facie  case,  though 
liable  to  be  rebutted ;  and  then  asks,  p.  825,  '^  How  is 
the  prima  facie  case  to  be  rebutted?  Surely  by  proof 
of  all  the  circumstances  by  which  the  contract  is  proved 
to  have  been  made  with,  and  the  credit  given  to,  another, 
and  not  to  the  legal  owner.  And  all  the  facts  on  the 
one  side  and  the  other,  as  to  such  contract  and  credit, 
must  be  for  the  jury."  He  pretty  plainly  intimates  that 
in  his  opinion  the  verdict  was  against  the  weight  of 
evidence,  hut  that  there  was  evidence  for  the  jury  that 
in  fact  Thomson  was  acting  by  the  plaintiff's  authority. 
This  judgment  was  certainly  not  overruled  in  the  Court 
of  error,  and  is,  in  my  opinion,  correct  in  point  of  law. 
Erie  J.,  who  differed  from  the  majority  of  the  Court, 
does  not  question  that  there  was  prim&  facie  evidence 
of  authority,  but  states,  as  the  basis  of  his  judgment, 
p.  318,  "I  take  it  to  be  a  general  principle  that,  if 
direct  evidence  of  the  matter  to  be  proved  (here  of  the 
making  of  the  contract,  and  of  the  giving  of  authority 
for  that  purpose)  is  adduced  and  believed,  the  circum- 
stantial evidence  from  which  the  matter  to  be  proved 
might  be  inferred  in  the  absence  of  direct  evidence  then 
becomes  immaterial  and  irrelevant."    This  the  Court  of 
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1866.  Error  decided  to  be  correct ;  and  I  think  the  only  dif- 
uTi^i  ference  between  Erie  J.  and  Crompion  J,  was  that  the 
^^  latter  thought  the  rule  could  not  be  made  absolute  in 
its  then  shape  because  the  question  whether  the  rebut- 
ting evidence  was  believed  could  not  be  withdrawn  from 
the  jury,  though,  if  the  rule  had  been  granted  on  the 
ground  that  the  verdict  was  against  the  weight  of  eri- 
dence,  he  should  have  thought  that  there  ought  to  be  a 
new  trials  because  they  did  not  believe  it. 

Id  Mitcheson  v.  Oliver^  in  error  (a),  the  Court  of  error 
had  to  decide  on  the  exceptions  taken  to  the  samming 
up  of  Lord  Campbell  as  appearing  on  the  bill  of  excep- 
tions. One  of  those  was  that  there  was  no  evidence  to 
go  to  the  jury;  as  to  this  Parke  B.,  in  delivering  the 
judgment  of  the  Court,  says,  p.  445, ''  Lord  CampbeU 
desires  the  jury  to  consider  '  whether,  upon  the 
evidence  upon  both  sides,  they  were  of  opinion  that 
the  defendant  had  authorized  the  goods  and  work  to 
be  supplied  and  done  on  his  credit,  and  the  goods 
and  work  had  been  supplied  and  done  on  his  credit' 
Taking  that  as  a  detached  part  of  Hie  summing  up, 
unaffected  by  what  went  before,  that  is  unexceptionable; 
for,  no  doubt,  if  the  jury  disbelieved  the  parts  of  the  case 
that  made  for  the  defendant,  and  drew  the  primfi  fade 
inference  from  the  ownership  and  other  facts,  there  was 
evidence  on  which  they  might  find  that  ThomsonifBsin 
fact  master  for  the  defendant;  and,  that  being  so,  we 
cannot  agree  with  the  exceptions  that  there  was  no 
evidence  to  go  to  the  jury/'  I  do  not  think  that  I  am 
entitled  to  rely  upon  this  as  a  decision  of  the  Court  of 
error  that  the  ownership  alone  wpuld  be  evidence  from 
which,  whilst  unexplained,  the  jury  might  draw  a  prima 
(a)  bE.^B.  419. 
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facie  inference  that  the  persons  actually  in  the  posses-  1866. 
sion  of  the  ship  were  employed  by  the  owners*  for  the  hibbs 
Court  of  error  may  have  proceeded  on  the  other  facts  -^^^ 
set  out  in  the  bill  of  exceptions ;  though^  on  examining 
the  statement  of  the  evidence  in  the  bill  of  exceptions^ 
I  find  very  little  more  than  that  OUver  was  owner,  and 
was,  as  such,  in  possession  both  before  the  orders  were 
given  and  after  the  work  was  completed ;  but  I  think  I 
am  entitled  to  rely  upon  the  authority  of  Crompton  J., 
and  the  cases  he  refers  to,  as  not  impeached  or  shaken 
by  the  decision  in  the  Court  of  error.  I  therefore 
think  that  the  register  was  evidence  from  which,  when 
unexplained,  the  jury  might  properly  draw  the  inference 
that  the  owner  employed  the  persons  actually  in  charge 
of  the  ship,  but  that  it  was  only  evidence  quite  capable 
of  being  explained  or  rebutted,  and  therefore  the  defen- 
dant may,  if  he  so  elects  within  a  fortnight,  have  a  new 
trial,  costs  to  abide  the  event ;  otherwise  I  think  the 
mle  should  be  discharged. 

My  brother  Lush  desires  me  to  say  that  he  agrees  in 
this  judgment.  The  rule  will  therefore,  in  conformity 
with  the  opinion  of  the  majority,  be  discharged,  unless 
the  defendant  elects,  within  a  fortnight,  to  take  a  new 
trial,  costs  to  abide  the  event,  in  which  case  the  rule 
wiU  be  moulded  accordingly. 

Rule  accordingly  (a). 

(a)  The  defendant  elected  to  have  a  new  trial,  on  which  the  jnry 
haying  been  directed  aooozding  to  the  opinion  of  the  majority  of  the 
Conit  letuzned  a  yerdict  for  the  plaintiff,  and  no  attempt  was  made  to 
disturb  it. 
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Liability  of 
waiter  to 
servant, 
Iseifligtnce  of 
foreman. 


Feltham  against  England. 

1.  A  serraot  cannot  recoyer  against  his  master  for  ii^juries  sitstamed 
in  his  service  from  the  negligence  of  the  foreman  or  manager,  wboM 
lawful  directions  the  servant  was  boond  to  obey. 

2.  The  defendant  was  a  maker  of  locomotive  engines,  employing  a 
great  number  of  men.  In  the  course  of  the  work  a  travelling  crane  waa 
used  to  hoist  the  engines  and  convey  them  to  tenders  for  their  caniageB. 
The  crane  moved  on  a  tramway  resting  on  beams  of  timber,  And  sap- 
ported  by  piers  of  brickwork ;  the  piers  had  been  recently  partly  repaired 
and  partly  rebuilt,  and  the  brickwork  was  fresh.  At  the  time  of  the 
accident  the  piers  first  gave  way,  and  then  the  beams  broke  from  the 
strain  thus  cast  upon  them.  The  accident  occurred  on  the  first  occasion 
of  using  the  crane,  and  it  was  the  first  time  that  the  plaintiff  had  been 
employed  upon  it.  There  was  no  evidence  that  there  was  any  defect  in 
the  crane,  or  negligence  in  the  mode  in  which  it  was  used,  or  that  the 
engine  was  of  unreasonable  or  improper  weight,  nor  of  any  personal 
pnvity  or  interference  by  the  defendant,  but  nis  foreman  or  manager 
was  present  and  save  the  directions  in  execution  of  which  the  plaintiff 
was  injured.  Hdd  that  the  defendant  was  not  liable,  for(l),  assnming 
the  foreman  was  guilty  of  negligence,  he  was  not  the  representatire  of 
the  master,  but  only  a  fellow  servant  of  the  plaintiff,  with  superior 
authority ;  (2),  there  was  no  evidence  of  personal  negligence  in  the 
defendant. 

rPHE  declaration  stated  that  the  plaintiff  was  employed 
by  the  defendant  as  his  servant  in  the  capacity  of 
painter^  and  to  wash  the  dust  from  a  locomotive  engine 
of  the  defendant^  suspended  from  a  travelling  crane 
which  was  in  motion  and  travelling  along  beams  of  the 
defendant^  supported  by  piers  of  the  defendant  j  and  the 
defendant  had  the  care^  management  and  direction  of  the 
piers,  beams^  crane  and  engine^  and  was  using  and  working 
the  same  in  his  business  of  an  engineer ;  that  the  defend- 
ant so  carelessly  and  negligently  and  improperly  managed 
his  business  and  managed  and  directed  the  piers,  beams, 
crane  and  engine,  that  through  his  negligence  the  piers 
and  beams  were  subjected  to  a  weight  they  were  not 
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fitted  to  bear,  and  broke  down  and  gave  way,  and  the        1866. 
crane  and  engine  fell  on  the  plaintiff  whilst  so  engaged      fei.tuah 
in  the  service  of  the  plaintiff;  whereby,  Sec.  Ekglaso. 

Pleas.  First,  Not  gnilty.  Second.  That  the  defendant 
had  not  the  care  and  management  or  direction  of  the 
piers,  beams,  crane  and  engine.  Third.  That  the  defend- 
ant had  the  care,  management,  and  direction  of  the 
piers,  beams,  crane  and  engine  by  means  of  his  servants, 
that  is  to  say,  the  plaintiff  and  others  his  fellow  servants, 
and  not  personally,  and  the  defendant  had  no  know- 
ledge of  the  alleged  carelessness,  or  that  the  piers  and 
beams  were  subjected  to  a  weight  they  were  not  fitted 
to  bear,  and  the  supposed  grievances  were  committed 
by  the  defendant's  servants,  being  the  fellow  servants 
of  the  plaintiff,  and  not  by  the  defendant  personally. 

Issues  thereon. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  Sittings  in 
Middlesex  after  Trinity  Term,  1865,  it  appeared  that 
the  defendant  was  a  maker  of  locomotive  engines, 
employing  a  great  number  of  men.  In  the  course  of 
the  work  a  travelling  crane  was  used  to  hoist  the 
engines  and  convey  them  to  tenders  for  their  carriages. 
The  crane  moved  on  a  tramway,  resting  on  beams  of 
timber,  and  supported  by  piers  of  brickwork ;  the  piers 
had  been  recently  partly  repaired  and  partly  rebuilt, 
and  the  brickwork  was  fresh.  It  appeared  that  at  the 
time  of  the  accident  the  piers  first  gave  way,  and  then 
the  beams  broke  from  the  strain  thus  cast  upon  them. 
The  accident  occurred  on  the  first  occasion  of  using 
the  crane,  and  it  was  the  first  time  that  the  plaintiff 
had  been  employed  upon  it.  There  was  no  evidence 
that  there  was  any  defect  in  the  crane,  or  negligence  in 
the  mode  in  which  it  was  used,  or  that  the  engine  was 
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1866.       of  unreasonable  or  improper  weight ;  nor  of  any  per- 

Feltham     sonal  privity  or  interference  by  the  defendant;  but  his 

E8GL4ND.     foreman  or  manager  was  present  and  gave  the  directions 

to  hoist  the  engine.     The  traveller  was  worked  by  six 

men,  three  at  one  end  and  three  at  the  other.    The 

crane  as  it  moved  along  oscillated,  and  the  foreman, 

thinking  that  the  men  were  not  working  it  properly, 

'directed  them  to  stop,  which  they  did  for  i  minute  or 

so ;  and  he  then  ordered  them  to  move  on  again,  which 

they  did.    Just  before  that  he  had  ordered  the  plaintiff 

to  get  on  the  engine  and  dean  it.    The  plaintiff  did  so, 

and  for  that  purpose  was  ou  it  when  in  motion,  and 

whilst  so  engaged  some  mortar  fell,  the  pier  gave  way 

and  the  engine  feU,  and  the  plaintiff's  arm  was  broken. 

Upon  its  being  objected  by  the  defendant's  counsel 
that  there  was  no  case  to  fix  the  defendant  with  liability, 
either  personally  or  for  the  act  of  his  manager  or 
foreman,  the  Lord  Chief  Justice  reserved  the  question 
for  the  Court,  and  the  case  went  to  the  jury,  who  found 
for  the  plaintiff,  with  200/.  damages. 

In  Michaelnuu  Term,  a  rule  nisi  was  obtained  to  enter  a 
nonsuit  or  verdict  for  the  defendant,  if  the  Court  should 
be  of  opinion  that  there  was  no  evidence  of  the  liability 
of  the  defendant 

The  case  was  argued  in  Trinity  Term,  Afoy  25  and 
June  4i,  before  Cockburn  C.  J.,  Blackburn,  Mbllob 
and  Sees  JJ. 

Dyby  Seymour  and  Daly,  for  the  plaintiff. — First 

The  foreman  was  placed  in  the  position  of  a  deputy 

master,  and  therefore  the  defendant  is  responsible  for 

the  order  given  by  him;  Grizzk  v.  Frost  (a),  before 

(a)  SF.^F,  e22. 
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Coekbum  C.  J.     ICochbum  C.  J.    I  hoped  the  qaestion        1866. 
in  that  case  would  have  been  discussed  on  a  rule.]  Fsltham 

Secondly.  Here  is  an  implied  warranty  on  the  part  of     £]ial](Lii]>. 
the  master  that  the  place  in  which  his  servant  is  em- 
ployed is  a  place  of  ordinary  safety ;  at  any  rate  he  ought 
to  take  reasonable  steps  to  ascertain  that  it  is  so. 

Montagu  Chambers  and  Hance,  for  the  defendant.-^ 
First  If  a  competent  foreman  directs  a  workman  to  do 
that  which  is  dangerous^  the  master  is  not  liable  for 
injury  sustained  by  him^  the  foreman  being  for  this  pur- 
pose a  fellow  workman ;  Wigmore  v.  Jay  {a),  Gallagher 
V.  Piper  {b)y  per  Erie  C.  J.  and  WiUes  J. ;  Morgan  v. 
Tlte  Vale  of  Neath  Railway  Company  (c).  \^Cockbum 
C.  J.  referred  to  Holmes  v.  Clarke  (d).] 

Secondly.  The  declaration  does  not  tHegd  that  the 
defendant  knew  that  the  brickwork  of  the  piers  was  in 
a  dangerous  or  defective  state ;  nor  was  it  shewn  to  be 
so  palpably  insufficient  that  he  ought  to  have  known  it 
was  dangerous.  If  the  plaintiff  considered  that  there 
was  danger  he  should  have  declined  to  be  employed 
until  the  brickwork  had  been  tested,  otherwise  he  acts 
as  if  there  was  a  warranty  by  the  master  that  the 
employment  was  safe.  In  Brown  v.  The  Accrington 
Cotton  Spinning  and  Manufacturing  Company  {limited)  (e) 
Martin  B.  said : — ''  Suppose  a  man  negligently  built  a 
house^  and  continued  to  occupy  it  knovring  the  defect 
and  ten  years  afterwards  he  employed  a  workman  in  it, 

(a)  6  Exch,  354.  (b)  16  C,  B.  N,  8,  669.  670.  689.  694. 

(c)  5  J9.  #  5.  570;  affirmed  on  appeal,  Id,  736. 

{d)  6  A#^:^49;  affirmed  on  appeal,  7  F.  #  ^.  937. 

(0  3  jy.  #  C.  511. 616. 
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1866.       when  it  fell  in  consequence  of  the  original  defect^  would 
FcLTBAM      the  owner  of  the  house  be  liable?" 
EEQikao,  Cur.  adv.  vult. 

Mellor  J.  now  delivered  the  judgment  of  the  Court. 
This  case  stood  over  on  the  suggestion  that  another  ca8e(a) 
was  pending  for  argument,  before  us^  which  involved  the 
same  points.  On  the  hearing  of  that  case  a  few  days 
ago  it  was  found  not  to  involve  any  question  applicable 
to  the  present  We  therefore  give  our  judgment  upon 
the  facts  which  appeared  on  the  trial  of  this  case.  [His 
Lordship  stated  them.] 

On  the  argument  before  us  it  was  contended  that  the 
defendant  was  liable  on  two  grounds.  Firstly.  It  was 
urged  that  the  foreman  or  manager  was  an  ''  alter  ego  " 
of  the  master,  and  not  a  fellow  servant  of  the  plaintiff, 
and  that  he  was  guilty  of  negligence  in  not  ascertain- 
ing the  sufficiency  of  the  piers  before  he  ordered  the 
plaintiff  to  get  upon  the  engine  to  clean  it  as  it  travelled 
along.  Secondly.  It  was  urged  that  there  was  evidence 
.  to  fix  the  defendant  personally  with  negligence  in  per- 
mitting the  engine  to  be  removed  by  means  of  the  piers, 
when  he  might  and  ought  to  have  known  that  they  were 
not  sufficient  for  the  purpose. 

We  are  of  opinion  that  the  plaintiff  is  not  entitled  to 
succeed  on  either  ground.  We  think  that  the  foreman 
or  manager  was  not,  in  the  sense  contended  for,  the 

(a)  iFebb  t.  Sennie,  ^F,^F.  608,  in  which  a  rale  for  a  new  trial 
granted  only  on  the  ground  of  the  verdict  being  against  the  evidence 
was  made  absolute.  On  the  second  trial  the  facts  proved  were  nearly 
the  same  as  those  on  the  first,  and,  the  Lord  Chief  Justice  having  left 
the  case  to  the  jury  in  the  terms  in  which  he  had  left  it  on  the  first,  a 
verdict  was  given  for  the  plaintiff. 
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representative  of  the  master.  The  master  still  re-  1866. 
tained  the  controul  of  the  establishment,  and  there  was  feltham 
nothing  to  shew  that  the  manager  or  foreman  was  other  esqlavd. 
than  a  fellow  servant  of  the  plaintiff,  although  he  was  a 
servant  having  greater  authority.  As  was  said  by  WiUes 
J.  in  Gallagher  v.  Piper {a)y  "A  foreman  is  a  servant  as 
much  as  the  other  servants  whose  work  he  superintends.'' 
There  was  nothing  in  the  present  case  to  shew  that  he 
was  an  incompetent  or  improper  person  to  be  employed 
as  foreman  or  manager.  We  are  unable  to  distinguish 
the  case  on  this  point  from  those  of  Wigmore  v.  Jay  (&), 
Gallagher  \.  Piper  (a),  and  StippY^  The  Eastern  Counties 
Railufay  Company  (c).  We  think  that  this  case  ranges 
itself  with  a  great  number  of  cases  by  which  it  must  be 
considered  as  conclusively  settled  that  one  fellow  servant 
cannot  recover  for  injuries  sustained  in  their  common 
employment  by  the  negligence  of  a  fellow  servant,  unless 
such  fellow  servant  is  shewn  to  be  either  an  unfit  or 
improper  person  to  have  been  employed  for  the  purpose ; 
Morgan  v.  The  Vale  of  Neath  Railway  Company  (rf). 
And  this  rule  is  not  altered  by  the  fact  that  the  servant 
to  whom  the  negligence  was  imputed  was  a  servant  of 
superior  authority,  whose  lawful  directions  the  plaintiff 
was  bound  to  obey.  It  is  difficult  in  the  present  case 
to  discover  evidence  that  the  foreman  was  guilty  of 
any  negligence;  but  the  conclusion  at  which  we  have 
arrived  renders  it  unnecessary  to  determine  that  ques- 
tion. 

With  regard  to  the  second  ground  relied  upon  on  the 

(a)  33  X.  J.  a  p.  329.  331.  335;  8.6.  16  C,  B.  N,  8.  669.  670.  694. 
(6)  5  Exeh.  354.  (c)  9  Exch.  223. 

{d)  bB,i  8,  570;  affirmed  on  appeal,  Id,  736. 
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Feltham 
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part  of  the  plaintiff  we  can  find  no  eyidence  of  personal 


negligence  to  fix  the  master.  There  was  nothiDg  to 
shew  that  he  had  employed  unskilful  or  incompetent 
persons  to  build  the  piers,  or  that  he  did  know  or  ought 
to  have  known  that  they  were  insufficient  for  the  use  to 
which  they  were  to  be  applied.  He  was  a  maker  of 
engines^  and  therefore  in  that  sense  an  engineer,  but  not 
in  the  sense  that  he  possessed  special  knowledge  as  to 
the  strength  or  sufficiency  of  brickwork.  We  cannot, 
in  the  absence  of  such  evidence,  say  there  was  any  case 
fit  to  go  to  the  jury  as  to  this  ground  of  liability,  and 
we  therefore  think  that  the  rule  to  enter  a  nonsuit 
ought  to  be  absolute. 

Bule  to  enter  nonsuit  absolute. 


May  22ncL 


Sfringett  against  Balls. 
[Reported  ante,  p.  477.] 


Saturday, 
t7tt9te2na. 


The  Ipswich  Dock  Commissioners,  appellantsjbe 
Overseers  of  St.  Peter,  Ipswich,  respondents. 

[Reported  ante,  p.  310.] 
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[1867.] 


Lloyd  against  Jackson  and  others.  ^^^!!^%neL 

1867.] 

Beyise,  before  the  Wills  Act,  7  JT.  4  &  1  Vict.  c.  26.,  as  follows :  "As  

touching  such  worldly  estate  wherewith  it  hath  pleased  6rod  to  bless  me  Ikviae  be/are 

in  this  life,"  I  give  to  my  wife  AT  A,  Z.,  whom  I  constitute  my  sole  the  Wills  Act, 

executrix,  "all  and  singular  my  lands,  messuages  and  tenements  by  her  7W.4J-1  Vict, 

freely  to  be   possessed  and  enjoyed,  together  with  all  my  houses  and  c.  26. 

household  goods,  deeds  and  moveable  effects ;  all  my  children  to  be  Absence  of 

educated  ania  settled  in  business  according  to  my  wife's  discretion."  words  of  in* 

1.  Held  b^  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  heritance. 

of  the  Qaeea*8  Bench,  that  the  wife  took  an  estate  in  fee  by  reason  of  "  As  touching 

the  direction  of  the  testator,  for  the  education  and  settling  of  his  chil-  worldly  estate" 

dren  in  bnniness,  whether  that  direction  was  obligatory  upon  her  or  '*  Freely  to  be 

discretionary.  possessed  and 


2.  By  the    Court  of  Queen's  Bench  the  other  words  of  the  devise   enjoyed*^ 

*•  by   ■  •       ■  "  •     ' ^  -.  ^  - 

Lchequer  Chamber^ 

settlement  in 


would  W  themselves  have  eiven  an  estate  in  fee  to  the  wife.     Quare,   Direction  for 
by  the  Exchequer  Chamber  ?  children's 

education  and 


"p  JECTMENT  to  recover  possession  of  lands,  mes-  buHneaa, 

snages,  tenements  and  hereditaments  situate  in  the 
parish  of  Fishguard,  in  the  county  of  Pembroke. 

Samuel  and  Thomas  Lloyd,  two  of  the  defendants, 
appeared  to  the  writ,  and  defended  for  the  whole  of  the 
premisefl. 

The  plaintiff  claimed  to  be  entitled  as  heir  at  law  of 
his  father  Ebeuezer  Lloyd. 

The  defendants,  who  were  also  sons  of  Ebenezer  Uoyd, 
claimed  under  the  will  of  their  mother,  Mary  Ann 
Lloyd,  who,  they  alleged  took  an  estate  in  fee  simple 
under  Ebenezer  LlaycTs  will. 

On  the  trial,  hetore  JBlacUum  J.,  at  the  Pembrokeshire 
Spring  Assizes,  1866,  it  appeared  that  Ebenezer  Lloyd 
died  seised  of  the  lands,  messuages,  tenements,  and  here- 
ditaments in  question  for  an  estate  in  fee  simple  in  pos- 
session, having  made  his  last  will  and  testament  in 
writing,  dated  the  9th  June,  1809,  as  follows : — 


^^^  [HILARY  VACATION. 

[1867.]  ''In  the  name  of  God,  Amen.     I  Ebenezer  Lloyd,  of 

Lloyd  the  parish  of  Fishguard,  in  the  county  of  Pembroke^  being 
JicKsoH.  of  perfect  mind  and  memory,  thanks  be  given  unto  God, 
therefore  calling  unto  mind  the  mortality  of  my  bod?, 
knowing  that  it  is  appointed  unto  all  men  once  to  die, 
do  make  and  ordain  this  my  last  will  and  testament, 
that  is  to  say,  principally  and  first  of  all  I  give  and  re- 
commend my  soul  into  the  hands  of  Almighty  God  that 
gave  it,  and  my  body  I  recommend  to  the  earth  to  be 
buried  in  decent  Christian  burial,  at  the  discretion  of 
Afory  Ann  my  wife  and  executrix,  nothing  doubting  but 
at  the  General  Resurrection  I  shall  receive  the  same 
again  by  the  Almighty  power  of  God ;  and  as  toncbing 
such  worldly  estate  wherewith  it  hath  pleased  God  to 
bless  me  in  this  life,  I  give  and  bequeath  to  my  well 
beloved  wife  Mary  Ann  Lloyd^  whom  I  likewise  constitute, 
make,  and  ordain  my  sole  executrix  of  my  last  will  and 
testament,  all  and  singular  my  lands,  messuages,  and 
tenements,  by  her  freely  to  be  possessed  and  enjoyed, 
together  with  all  my  houses  and  household  goods,  deeds, 
and  moveable  effects ;  all  my  children  to  be  educated 
and  settled  in  business  according  to  my  wife's  discre- 
tion. And  I  do  hereby  utterly  disallow,  revoke,  and 
disannul  all  and  every  former  testaments,  wills,  legacies, 
bequests  and  executors  by  me  in  any  way  before  named, 
willed  and  bequeathed,  ratifying  and  confirming  this  and 
no  other  to  be  my  last  will  and  testament.  In  witne» 
whereof  I  have  hereunto  set  my  hand  and  seal  this  9th  day 
ot  June,  in  the  yPAr  of  our  Lord  1809.  Ebenezer  Lloyd.*' 

Then  followed  the  attestation  clause. 

Ebenezer  Lloyd  died  on  the  12th  September^  1813; 
and  his  will  was  proved  by  Mary  Ann  Lloyd,  his  widow 
and  executrix,  in  the  Consistory  (^ourt  of  the  Bishop  of 
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St  David's,  at  Carmarthen^  on  the  16th  August^  1839.      [1867.] 
Mary  Ann  lAoyd,  on  the  death  of  the  testator,  entered       u^ 
into  possession  of  all  his  property  described  in  the  writ     jj^oooir. 
of  ejectment^  and  continued  in  possession  until  her 
death  on  the  14th  March,  1865. 

It  was  contended  by  the  plaintiff  that  the  widow,  in 
consequence  of  there  being  no  words  of  inheritance 
annexed  to  the  devise  to  her,  took  a  life  estate  only,  and 
that  on  her  death  the  property  devolved  upon  him  as 
the  testator's  heir  at  law.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff  as  to  certain  of  the  lands, 
messuages,  teueoients  and  hereditaments,  leave  being 
reserved  to  the  defendants  to  move  to  enter  the  verdict 
for  them. 

lu  Easter  Term, 

Joshua  WiUiams  obtained  a  rule  nisi  accordingly,  on 
the  ground  that  according  to  the  true  construction  of 
the  will  of  the  testator  the  devise  to  his  widow  carried 
an  estate  in  fee  to  her. 

The  case  was  argued  June  9,  18,  and  judgment 
delivered  on  the  latter  day. 

Mellish,  Gfffardand  J.  W.  Bowen  shewed  cause. — 
Before  the  Wills  Act,  7  »^.  4  &  1  Vict.  c.  26.,  by  a 
devise  to  ^.  Z?.,  without  words  of  inheritance,  the  fee 
did  not  pass,  unless  the  will  contained  some  words  or 
clauses  from  which  arose  a  necessary  implication  that 
such  was  the  intention  of  the  testator ;  2  Jarman  on 
f^Ws,  247-8, 3rd  ed.  In  Laveacres  d.  Mudge  v.  Blight  {a), 
which  will  be  cited  on  the  other  side.  Lord  Mansfield 
said,   ''The  principle   is  fiilly  settled  and   established 

(a)  Coital.  362.  355. 
VOL.   VII.  2   Y  B.    ft   S. 
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[1867.]     and  no  conjecture  of  a  private  imagination  can  shake  a 

Llotd       rule  of  law/' 

Jaokboh.  'Pmt.  The  words  "as  touching  such  worldly  estate 
wherewith  it  hath  pleased  Ood  to  bless  me  in  this 
life'*  are  introductory^  and  do  not  shew  that  the  testa- 
tor meant  to  make  a  complete  distribution  of  his  pro- 
perty. They  are  not  connected  with  the  disposing 
parts  of  his  will^  so  as  to  be  equivalent  to  saying,  ''with 
reference  to  my  worldly  estate  I  devise  it  to  A.  B." ; 
Denn  d.  Gashin  v.  Gashin  {a),  per  Lord  Manffield, 
Dae  d.  StnaU  v.  Allen  (i).  In  the  former  case  there  was 
only  one  devise  of  real  estate ;  and  in  the  latter  only 
one  devisee  of  the  real  estate.  In  Gray  ton  v.  Atkhuon  {c), 
by  the  necessary  effect  of  the  language  used,  the  word 
''estate"  was  comprised  within  the  disposing  clause. 
In  some  cases  the  doctrine  juncta  juvant  was  acted  on, 
but  that  is  not  intelligible  in  its  application,  and  it  is 
clear  that  introductory  words  do  not  override  special 
words  of  disposition ;    Doe  d.  Knocker  v.  Ravell  (d). 

Secondly.  The  words  '*  by  her  freely  to  be  possessed 
and  enjoyed''  are  ambiguous  and  not  inconsistent  with 
a  life  estate ;  Goodrigkt  d.  Drewry  v.  Barron  {e)f  which 
was  distinguished  by  Lord  EUenborough  and  Le  Bbme  J. 
from  Laveacresd.  Mudge  v.  Blight  (/),  where  the  words 
** freely  to  be  possessed  and  enjoyed"  were  held  to 
metm  free  from  all  limitationt.  GoodriglU  d.  Drewry  v* 
Barron  was  followed  in  Doe  d.  Ashhy  v.  Baines  {g)  and 
Bromiti  v.  Moor  (A).  Further,  here  is  no  residuary 
bequest  of  personal  property  to  the  wife :  the  words 

(a)  Cowp.  657.  660.  (6)  8  T,  S.  497. 

(c)  1  Wils.  333.  {d)  2Cr.fJ.  617. 

(•)  11  Eoit  220.  (/)  Ccwp.  852. 

(^)  2  C.  if.  ^  J?.  23;  5  Sfyr.  655.  (A)  9  JSTm 874. 378. 
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"ffloveaUe  eflfects  **  mean  chattda ;  mon^  st  the  bank      [1867.] 
would  not  be  indnded.  Llots 

Thirdly.  The  danse  '*  all  my  children  to  be  educated  Jaoxsov. 
and  aettled  in  buainess  according  to  my  wife's  discre- 
tion'' does  not  create  a  charge  dther  on  the  wife  or  on 
the  estate :  she  is  constituted  the  guardian  of  the  diildren 
during  her  life,  and  that  condition  would  not  require  a 
*  hrger  estate  than  for  her  life;  Doe  d.  Askby  ▼.  Bainee  {a). 
In  some  cases  a  request  amounts  to  a  gift  to  the  person 
in  whose  favour  the  request  is  made ;  FoleyT.  Parry  (A); 
but  here  is  no  specific  charge.  [They  also  cited  Doe  d. 
Small  y.  AUen  (c).  Moor  v.  Dewn  d.  MeUor  (d)  in  House 
of  Lords,  Burton  t.  Powers  («).]  Further,  the  Court 
cannot  say  how  much  of  her  interest  the  wife  should 
apply  to  the  purposes  specified ;  therefore  the  words  do 
not  create  a  trust  binding  on  her ;  Thorp  v.  Owen  (/). 
[Blackburn  J.  referred  to  1  Jarman  on  ffUU,  248-9, 
Srded.] 

JoAua  fFUliams  and  H.  O.  AUen,  contra.— The  prin- 
ciple which  guides  the  Courts  in  construing  wills  is  that 
the  intention  of  the  testator  is  to  be  collected  firom  the 
whole  of  the  will.  The  feudal  rules  which  govern  the 
construction  of  deeds  conveying  real  estate  are  now 
disregarded,  and  a  lenient  construction  is  put  on  the 
Lmguage  used  by  the  laity  in  wiUs :  for  instance,  though 
a  particular  devise  in  a  will  is  void,  it  is  to  be  regarded 
in  collecting  the  intention  of  the  testator ;  1  Jarman  on 
WUU,  8rd  ed.,  277-8.      In  Nottingham  v.  Jennings  {g) 

(a)  2  a  Jtf.  #  B,  23.  28;  2  TJrr.  665.  659. 
(6)  5  Sim,  188.  (e)  8  T,  R,  497. 

(«i)  2  A  #  P.  247.  W  SK.fJ.  170. 

(/)  2  Han  607.  (ff)  1  P.  Wtnt.  23.  24. 

2  T  2 
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[1667.]      HoU  C.  J.  said,  '<  Though  the  eldest  son  shall  not  take 
Llotd       ^7  *h"  ^iU*  but  shall  be  in  by  descent,  and  so  the 
Jackbox.      Revise  over  void  in  point  of  limitation,  yet  it  is  sufficient 
to  manifest  the  intent  of  the  testator,  and  aid  the  con- 
struction of  an  estate  tail/'      [He  also  dted  Biedernum 
V.  Seymour  (a)J] 

First.  This  devise  should  be  read  as  one  sentence, 
and  is  tantamount  to  the  testator  saying  ''I  give  all  my  ' 
worldly  estate,  viz.,  all  my  lands,  messuages  and  tene- 
ments, to  my  wife  ;'*  and  therefore  passes  the  fee.  In 
Riffht  d.  Mitchell  v.  Sidebotham  (i),  where  the  decision 
in  Denn  d.  Gaskin  v.  Gashin  (c)  was  followed,  WSki  J.> 
p.  764,  observed  on  Cole  v.  Rawlinson  (d)  that  "the 
whole  devise  was  in  one  sentence :  it  was  all  one  devise: 
and  Buller  J.  said,  '*  It  is  impossible  for  us  to  make  this 
only  one  devise,  when  the  testator  has  made  it  two.^ 
The  words  *^  as  to  all  my  worldly  estate'^  at  the 
beginning  of  a  will  shew  that  the  testator  intended 
that  his  will  should  operate  on  all  the  estate  he  had 
in  the  world,  both  with  regard  to  the  quantity  snd 
quality  thereof;  Grayson  v.  Atkinson  (e),  per  Ix)rd 
Hardwicke;  Ibbetson  v.  Beckwith  (/),  per  Lord  TaM; 
Loveacres  d.  Mudge  v.  BUyht  {g) ;  though  it  may  fail  to 
do  so  by  reason  of  his  not  expressing  to  whom  it 
should  ga  In  Denn  d.  Gashin  v.  Gaskin  {e\  besides 
the  devise  of  the  freehold  messuage  to  the  sons  of  the 
testator's  sister,  there  were  several  legacies  to  other 
relations,  and  therefore  the  will  could  not  be  coostmed 


(a)  3  Beav,  d68.  (6)  2  J)ou^L  799. 

(e)  Owy.  657. 

(d)  1  Salk,2M;  2  Ld.  Baym,  831. 

{$)  1  Wils.  333-4.  if)  Cos,  temp,  TaU<4, 157.  !»• 

(g)  Coufp,  362. 
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as  disposing  of  all  the  testator's  worldly  estate  to  the       [1867.] 

legatees  of  the  messuage;  and  there  were  no  words        Llotd 

connecting    the    devise    of    the    messuage    with    the      jxcssoir. 

introductory  clause.     In   Smith  y.  Coffin  (a)  Williams 

Serjt  arguendo,  referring  to  that  case,  said,   ''Lord 

Mansfield  there  makes  a  distinction  between  cases  where 

the  testator  connects  the  introductory  clause  '  as  to  all 

his  worldly  estate'  with  the  particular  devise,  and  where 

there  is  no  such  connection. '^      In  Doe  d.  Small  v. 

Allen  (i)   there  was  a  specific  devise  of  part  of  the 

testator's  estate  to  A.,  and  of  other  part  to  A.  for  a 

term  of  years,  and  from  and   after  the  term  to  the 

heirs  of  the  testator :  also  the  case  found  that  he  died 

seised  of  other  tenements  not  devised  by  his  will ;  and 

as  it  was  dated  the  20th  March,  17629  and  he  died 

on   the  22nd,   he    could  hardly   have  acquired  other 

lands  in  the  intervaL      In   GoodriglU  d.   Drewry  v. 

Barron  (c)  there  were  several  devisees,  and  the  word 

''estate*'  in  the  introductory  clause  was  completely 

disjoined  firom  the  devise  in  question  and  could  not 

be  brougbt  down  to  join  in  with  the  latter  clause. 

Secondly.  In  Loveacres  d.  Mudge  ▼•  Blight  (d)  the 
words ''  freely  to  be  possessed  and  enjoyed"  were  held  to 
pass  the  absolute  property  of  the  estate.  In  Ooodright 
d.  Drewry  t.  Barron  (c),  where  similar  words  were  held 
not  to  carry  a  fee,  the  will  contained  a  devise  of  a  cottage 
to  A»  and  his  heirs,  shewing  that  the  testator  knew  how 
to  give  a  legal  fee  when  he  so  intended.  \^Blaehburd  J. 
In  2  Jarman  on  WiUs,  254,  8rd  ed.,  Goodright  d.  Drewry 
V.  Barron  (c)  is  cited  as  a  decision  ''that  a  devise  of 
lands  to  a  person  by  her   ^freely  to  be  possessed  and 

(a)  2  H,  SL  444.  449.  (b)  8  J.  B.  497. 

(e)  11  E<ut  220.  (<0  Cawp,  352. 
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P867.]      enjoyed  passes  only  an  estate  for  life/']     Some  of  the 
Llotd       expressions  in  Jarman  are  too  wide,  and  perhaps  be 

Jaoxiom.     wonld  have  qualified  them  if  all  the  limitations  had 
been  presented  in  one  devise. 

Thirdly.  The  devise  to  the  widow,  if  ind^nite,  was 

enlarged  into  a  fee  by  the  direction  that  aU  his  children, 

which  would  include  his  heir,  should  be  educated  and 

settled  in  business  according  to  her  discretion;  for  it 

amounts  to  a  charge  on  the  estate ;  Broad  t.  Beotui{a), 

Foley  T.  Parry  {b),  affirmed  on  appeal  (c)  by  Loid 

Brougham.  And  wherever  a  charge  is  imposed,  though 

oontingent  and  however  small,  it  carries  the  fee,  otherwise 

the  devisee  might  be  a  loser  by  the  devise;  Z>oed.fFt% 

V.  Hdmu  (d),  per  Lord  Kenyan.  [They  also  dteiDoei. 

Palmer  v.  Biehards  (0)  and  GoodtUk  d.  Paddy  v.  Mad- 

dem  (jy]    The  discretion  given  to  the  widow  does  not 

prevent  a  trust  being  created  for  the  children ;  Longmm 

V.  Elcum(y),  i^Knight  Bruce  V*  C.;  Coeiabodie  v.  Cef 

iabodie  (A).    In  Thorp  v.  Owen  (i),  where  the  words  in 

a  very  informal  will  were,  ''I  give  the  above  devise  to 

my  wife  that  she  may  support  herself  and  her  children 

according  to  her  discretion,  and  for  that  purpose,"  IfV" 

ram  V.  C.  thought  it  a  doubtful  case,  but  came  to  the 

l^gal  conclusion  that  the  testator  had  given  the  property 

to  his  wife  absolutely,  merely  expressing  the  reason  why 

he  had  done  so.    Further,  it  is  sufficient  that  the  devise 

manifests  an  intention  on  the  part  of  the  testator  that 

the  widow  should  educate  the  children,  though  there  is 

(a)  1  Sum.  611,  note  (a).  (5)  6  Mk  13a 

le)2  3£yLfK.13S,  (il)  BT.S.l,^ 

(«)S7.ir.d66.  {f)4Eait4m, 

{S!)2r.faCk.Ca».3ea.  (A)6Arf410. 
(t)  2  Han  607. 
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only  a  moral  obligation  on  her   to  comply  with  his      [1867.] 
wishes. 


Blackbuen  J.  After  the  argnments  which  we  have 
heard^  and  the  advantage  of  an  interval  for  considering 
the  case,  it  is  unnecessary  to  take  farther  time  before 
delivering  onr  judgment.  The  question  is  whether  there 
is  sufficient  in  this  short  will  to  shew  that  the  widow  of 
the  testator  took  an  estate  in  fee.  We  have  come  to 
the  conclusion  that  upon  the  true  construction  of  it 
she  did. 

The  general  principle  in  construing  wills  is  to  en- 
deavour to  collect  the  intention  of  the  testator  from  the 
whole  will ;  not  the  intention  in  the  fiill  sense  of  that 
word  as  a  person  not  a  lawyer  would  understand  it; 
bat  the  intention  expressed  in  proper  words  according 
to  the  rules  of  law.  At  a  very  early  period  it  was 
settled  that  a  devise  of  lands  or  tenements  to  A.  B. 
operated  only  to  give  an  estate  for  life,  and  did  not  dis- 
inherit the  heir,  imless  the  testator's  intention  to  do  so 
was  clearly  expressed  in  other  words  or  provisions  of  the 
win.  The  question  whether  such  an  intention  was 
soffidently  expressed  often  led  to  great  niceties,  and  the 
Qourts  have  struggled  to  catch  at  expressions  in  order  to 
carry  out  what  they  were  persuaded  was  the  intention  of 
the  testator.  We  however  desire  not  to  disturb  previous 
decisions,  which  would  cast  doubt  on  titles  to  estates. 
In  the  first  place  it  has  been  decided  that  where  the 
word ''  estate*'  or  some  equivalent  term  is  used,  as  if  a 
testator  devises  *'  all  my  estate  in  BlaeJcacre  to  A.  B." 
that  sufficiently  expresses  his  intention  that  the  devisee 
should  have  the  whole  estate  in  A,  and  is  to  be  construed 
as  a  demise  of  the  inheritance.   But,  on  the  other  hand, 


Llotd 

▼. 
Jaoksoh. 
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[1867.]      a  mere  recital  at  the  beginning  of  the  will  shewing  that 
Llotd       *^c  devisor  did  not  intend  to  die  intestate  will  not  make 

Jaoksoh.  ^  subsequent  devise  carry  the  fee,  unless  indeed^  though 
the  distinction  is  a  nice  one^  the  introductoiy  words 
may  be  brought  down  and  united  with  the  devise,  ao 
that  the  will  may  be  read  as  saying  ''  I  do  not  intend  to 
die  intestate,  but  to  dispose  of  all  my  estate,  and  I  gWe 
and  devise  it  accordingly/' 

The  words*  at  the  beginning  of  this  will,  ''Touching 
such  worldly  estate  wherewith  it  has  pleased  Grod  to 
bless  me  in  this  life/'  express  no  more  than  that  the 
testator  intended  not  to  die  intestate.  Denn  d.  Gaixxi 
V.  Gaskm  (o).  Doe  d.  8maU  t.  Allen  {b),  shew  that  the 
word  "  estate"  in  the  introductory  part  of  the  will,  if 
not  brought  down  and  incorporated  in  the  devise,  does 
not  enlarge  it  so  as  to  give  the  inheritance.  Mr.fUlluaiu 
attempted  to  distinguish  those  cases  from  the  present,  on 
the  ground  that  here  is  only  one  devise  to  one  devisee.  Bat 
in  Denn  d.  GasJcin  v.  GasJein  (a)  an  equal  interest  in  the 
property  was  devised  to  the  three  devisees,  and  in  Doe  d. 
Small  V.  Allen  {b)  there  was  only  one  devise ;  the  &ct 
that  the  testator  died  seised  of  other  lands  not  comprised 
in  the  will,  and  as  to  which  he  intended  to  die  intestate, 
did  not  affect  the  judgment 

After  the  introductory  words  the  will  before  us  gives 
all  the  testator's  lands,  messuages  and  tenements  to  the 
executrix  **  by  her  freely  to  be  possessed  and  enjoyed." 
And  in  Loveacree  d.  Mudge  v.  Blight  (c)  Lord  Mansfield 
gave  some  weight  to  these  words;  but  in  the  subsequent 
case  of  Goodrtght  i.Dreuny  v.  Barrow  {d),  where  the  same 
words  occurred,  and  Loveacres  d.  Mudge  v.  Blight  was 

(a)  Cowp,  657.  (6)  8  T,  R,  497. 

(c)  Cifwp.  352.  (if)  11  Eatt  9S0. 


XXX.   VICTORIA.]  693 

brought  to  the  notice  of  the  Court,  it  was  held  that  by       [1867.] 
themselves  they  were  not  suflBcient,  and  we  ought  to        Lloyd 
follow  that  decision.  ,  Jaotjoh. 

We  now  come  to  that  part  of  the  will  which  I  think 
is  sufficient  to  give  to  the  widow  an  estate  of  inheritance. 
After  devising  all  his  lands  to  his  wife  by  her  freely  to 
be  possessed  and  enjoyed,  together  with  all  his  houses 
and  household  goods,  &a,  the  testator  uses  these  words, 
*'  All  my  children  to  be  educated  and  settled  in  business 
according  to  my  wife's  discretion.''     It  has  been  esta- 
blished by  the  cases  in  the  Court  of  Chancery,  whether 
rightly  or  not  is  immaterial,  that  on  a  devise  of  lands 
without  words  of  limitation,  if  it  appears  that  the  devisee 
would  incur  a  burthen  by  accepting  the  estate,  that  is 
an  indication  that  the  testator  meant  to  give  him  the 
inheritance ;  as  otherwise  the  devisee  might  be  a  loser. 
K  the  devise,  accompanied  by  a  burthen,  was  to  a  very 
old  person,  whose  life  was  worth  only  a  few  years  pur- 
chase, the  burthen  might  exceed  the  value  of  his  life, 
and  that  would  be  strong  ground  for  concluding  that 
the  testator  intended  that  the  devisee  should  have  a 
larger  interest  in  the  estate.     On   the   other  hand, 
if  the  devise  was  to  a  young  person  whose  life  might 
be  worth  many  years  purchase,  and  the  charge  was 
only  a  small  annuity,  the  conclusion  would  be  differ- 
ent     Then   the  question  whether  the  will   is  to  be 
construed  as  giving  the  inheritance  or  not  would  depend 
on  whether  the  estate  and  the   burthen  placed  upon 
it  were  large  or  smaU,  which  would  introduce  un- 
certainty.   Accordingly,  in  2  Jarman  on  ffills,  248,  8rd 
ed.,  it  is  said,  "  It  has  been  long  settled  that  where  a 
devisee,  whose  estate  is  undefined,  is  directed  to  pay  the 
testator's  debts  or  legacies,  or  a  specific  sum  in  gross, 
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[1867.]     he  takes  an  estate  in  fee,  on  the  ground  that  if  he  took 
Eloid       Ml  estate  for  life  only  he  might  be  damnified  by  the 
JAouoir.     determination  of  his  interest  before  reimborsexnent  of 
his  expenditure ;  and  the  fact  that  actual  loss  is  ren- 
dered highly  improbable  by  the  disparity  in  the  amount 
of  the  sum  charged  relatively  to  the  value  of  the  land, 
does  not  prevent  the  enlargement  of  the  estate."   He 
goes  on  to  say  that  for  the  same  reason  the  contingent 
nature  of  the  charge  makes  no  difference.    The  question 
then  arises  whether,  if  the  widow  in  this  case  accepts  the 
devise^  there  will  be  an  obligation  on  her  to  educate  the 
testator's  children  and  settle  them  in  business  according 
to  her  discretion.  It  may  be  that  the  Court  of  Chancery 
would  impose  this  burthen  upon  her,  treating  it  as  a 
fiduciary  discretion,  so  that  she  could  not  dispose  of  the 
property,  but  must  bonft  fide  apply  it  in  discharge  of  the 
trust  reposed  in  her;  and  here  the  burthen  on  the 
widow  might  be  considerable.    But  in  the  Chancery 
cases  the  question  whether  the  discretion  given  in  the 
wiQ  is  to  be  treated  as  an  obligatory  trust  to  be 
enforced  in  equity,  or  as  merely  the  expression  of  a 
wish  on  the  part  of  the  testator  without  depriving 
the  devisee  of  the  power  of  obeying  or  disregarding  it, 
has  turned  on  various  niceties.    And,  if  it  were  ne- 
cessary in  the  present  case  to  decide  which  it  was,  I 
should  pause  in  order  to  examine  the  equitable  grounds 
upon   which  those  cases  proceeded.    But   it  is  not 
necessary ;  for,  looking  at  the  reason  of  the  thin^  it 
could  not  have  been  the  intention  of  the  testator  that 
his  widow  should  have  an  estate  for  life  only  when  it 
was  clogged  with  a  burthen  which,  if  obligatoryi  might 
make  her  a  loser  by  accepting  the  estate.    And  the 
same  inference  arises  if  there  is  a  strong  expression  of 
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the  teatator^B  wish  that  a  particular  charge  should  be      [1867]. 
incurred:    for  instaocej  if  a  testator  devises  land  to       lloyo 
A.  B.y  and  requests  that  in  consequence  of  that  devise      j^c^ov. 
he  will  pay  certain  sums  of  money,  in  which  case  the 
deyisee,  though  not  bound,  would  feel  a  moral  obliga- 
tion to  comply  with  the  testator's  wish.    In  either  viewt 
according  to  the  principle  of  decided  cases,  there  is 
evidence  of  an  intention  that  the  executrix  should  have 
the  inheritance.    The  rule  therefiore  will  be  made  abso- 
lute to  enter  the  verdict  for  the  defendants. 

Mellor  J.    Looking  at  the  whole  of  this  will,  I  am 

of  opinion  there  is  a  dear  intention  on  the  part  of  the 

testator  that  his  wife  should  take  an  estate  in  fee.  Mr. 

MeUUh  succeeded  in  his  argument  so  far  as  to  shew  that 

it  would  be  unsafe,  unless  we  threw  doubt  on  the  decided 

cases,  to  hold  that  the  introductory  words  **  as  touching 

such  worldly  estate  wherewith  it  hath  pleased  Grod  to 

bless  me  in  this  life,''  if  not  brought  down  into  the 

devise,  would  carry  the  fee.  I  think  also  that  he  succeeded 

in  shewing  that  the  words,  ''  freely  to  be  possessed  and 

enjoyed,"  are  not  sufficient  for  that  purpose.    But  I 

agree  with  my  brother  Bladibum  it  is  not  enough  that 

oneand  another  part  of  the  will,  taken  by  itself,  will  not 

carry  the  fee;  we  must  decide  upon  the  words  of  the 

whole  taken  together.  The  argument  of  Mr.  WiBianaiA 

strong  to  establish  that,  though  the  words  to  which  I  have 

referred  do  not  by  themselves  8uffice>  they  indicate  the 

intention  of  the  testator,  and  assist  us  in  coming  to  a 

CQuduaion  as  to  the  meaning  of  the  other  words  ''  all 

my  children  to  be  educated  and  settled  in  business 

aoeording  to  my  wife's  discretion."    I  doubt  whether 


C96  [EXCH.   CH.   HILARY  VACATION. 

[18G7.]      this  will   creates  an  equitable  charge  on  the  widow 
*^  Llotd    '  which  a    Court    of    equity  would   enforce.     Still,  if 

Jacksok.  ^®  ^^^  called  upon  to  decide  the  question,  it  may  be 
that  either  the  authorities  cited  against  the  obligation 
are  distinguishable  or  that,  consistently  with  them,  look- 
ing at  the  whole  will,  we  might  say  that  by  these  words 
the  testator  manifested  an  intention  that  his  children 
should  be  educated  and  settled  in  business^  whilst  the 
mode  only  of  carrying  out  that  intention  was  left  to  the 
discretion  of  his  widow,  with  no  power  on  her  part  to 
decline  the  trust,  but  that  an  obligation  was  imposed 
on  her  to  do  that  which  the  testator  manifested  his 
intention  she  should  do.  For  if  it  was  left  to  her  option 
to  educate  the  children  or  not,  the  word  '*  discretion'* 
need  not  have  been  used.  But  I  agree  with  my  bro- 
ther Blackburn  that  the  principle  of  the  cases  in  which 
a  charge  was  imposed  on  the  estate  devised  is,  that  the 
words  imposing  that  charge  were  used  as  evidence  of  the 
intention  of  the  testator;  and  that  priniciple  applies 
here,  for  it  is  immaterial  whether  the  words  amount 
to  an  absolute  obligation  or  a  mere  recommendation  to 
the  widow  that  she  should  exercise  that  discretion  with 
regard  to  her  children  which  a  husband  might  reason- 
ably expect.  In  either  case  it  would  be  necessary  that 
the  same  amount  of  estate  should  pass  to  her  in  order 
to  carry  out  the  testator's  intention.  If  he  relied  on 
his  wife  doing  what  he  wished,  he  must  have  intended 
that  she  should  take  such  an  estate  as  would  enable  her 
to  carry  out  the  objects  which  he  had  in  view. 

Shee  J.   The  clear  result  of  the  cases  cited  is  that 
words  shewing  an  intention  to  pass  the  whole  quantity 
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of  the  testator's  interest  in  a  particular  property  may       [1867.] 
be  sufficient  to  carry  the  fee  though  no  words  of  inherit-        u^ 
ance  are  used.    The  words  of  this  will,  independently      j^oisoi. 
of  any  construction,  legal  or  equitable^  which  has  been 
put  upon  similar  words^  indicate  an  intention  to  give 
the  whole  of  the  testator's  real  and  personal  estate  to 
his  wife  to  be  by  her  freely  possessed  and  enjoyed.    I 
should  have  had  some  difficulty  in  coming  to  the  con- 
clusion, from   the  words  ''as  touching  such  worldly 
estate  wherewith  it  hath  pleased   God  to  bless  me,'' 
that  the  widow  took   more  than    a   life   estate,    for 
fhey  are  not  incorporated  with  the  devising  part  of 
the  will.    The  intention   however  of  the  testator  is 
made  apparent  by  his  direction  as  to  his  children  being 
educated  and  settled  in  business,  and  it  matters  not 
whether  it  is  the  mere  expression  of  a  wish  or  creates  a 
trust,  provided  we  are  satisfied  that  his  intention  was 
that  his  wife  should  enjoy  the  real  estate  devised  to  her 
in  a  way  consistent  with  the  discharge  of  his  and  her 
moral  duty  to  their  children,  not  merely  with  reference 
to  their  nurture  in  childhood,  which,  in  the  majority  of 
cases,  would  not  derogate  from  the  full  and  free  enjoy- 
ment of  the  estate  by  the  widow,  but  subject  also  to 
an  outlay  on  their  account   for  their  education  and 
settlement  in  business  for  which  the  profits  of  the  estate 
during  her  life  might  not  be  sufficient.    Though  mindful 
of  his  duty  to  his  children,  he  gives  nothing  directly  to 
them ;  but  he  gives  to  his  wife  sucli  an  estate  as  would, 
unless  she  forgot  her  duty,  secure  the  object  of  educating 
and  settling  them  in  business.     It  has  been  argued  that 
the  words  at  the  end  of  the  devise  "  at  her  discretion" 
import  that  the  executrix  should  have  the  discretion 
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[1867.]      to  dispose  of  the  estate  in  any  way  she  might  Unnk 
Xjx>yD       proper,  without  reference  to  the  interests  of  the  children : 
Jxojuon.     ^^*'  coupled  with  the  rest  of  the  will,  the  right  coiiBtrac- 
tion  is  that  suggested  by  my  brothers. 

Bole  sbBolate. 


.,,  The  plaintiff  having  appealed  from  this  judgment,  the 

1867.]  case  was  argued  in  Hilary  Vacation,  Feb.  1  and  2,  and 

judgment  delivered  on  the  latter  day. 


MeUish  (Giffard  and  J.  fV.  Bawen  with  him),  for  the 
plaintiff. — ^The  exordium  of  the  will  is  religious,  and  the 
words ''  worldly  estate"  are  introduced  by  the  testator  only 
because  he  is  entering  on  the  secular  part  of  his  will 
The  argument  for  the  defendants  in  the  Court  below  was 
threefold,  being  founded,  first,  on  the  introductory  words 
''  as  to  such  worldly  estate  wherewith  it  hath  pleased 
Gk>d  to  bless  me  in  this  life  /'  secondly  on  the  words 
in  the  disposing  clause  ''freely  to  be  possessed  and 
enjoyed;''  and  thirdly,  on  the  direction  of  the  testator 
**  all  my  children  to  be  educated  and  settled  in  business 
according  to  my  wife's  discretion."  The  Court  belov 
negatived  the  inference  drawn  from  the  first  two  arga* 
nients,  but  held  that  on  the  third  the  widow  took  an 
estate  in  fee.  It  has  been  long  settled  that  a  general 
devise  with  a  charge  however  small  on  the  person,  as 
where  the  devisee  is  directed  to  pay  the  testator's  debts 
or  legacies,  or  a  specific  sum  in  gross,  enlarges  the  estate 
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to  an  estate  in  fee,  because  die  testator  could   not      [1867.] 

have  intended  to  give  the  devisee  a  danmosa  hsereditas.       iZ^ 

But  it  is  also  well  established  "  that  the  mere  imposition      jj^^^goN. 

of  a  burden  on  the  land  (without  saying  by  whom  it 

is  to  be  borne)  has  not  the  effect  of  enlarging  the 

estate  of    any  devisee;''    2  Jarman  an    JVUky   249, 

8rd   ed.      In    Moor  y.   Denn  d.  MeUor  (a\    in  the 

House   of  Lords,  the  devise  to  the  wife  was  ''after 

payment  of  my  just    debts    and   funeral  expenses," 

and  it  was  held  that  the  wife  took  only  an  estate  for  life. 

Macdanald  C.  B.,  in  delivering  the  judgment  of  the 

Court,  p.  252,  at  first  thought  that  the  words  were  ''  a 

charge  on  the  lands  in  the  hands  of  the  devisee,"  but  it 

is  difficult  to  understand  that    This  case  had  the  effect 

of  overruling  Doe  d.  Palmer  v.  Richards  (b).    In  Burton 

V.  Powers  (c)   Wood  V.  a  said:— "There  is  another 

dass  of  cases  of  which  Moor  v.  Denn  A/Mellor  (a)  is 

the  principal  authority,  where  the  gift  is  to  the  devisee 

'after'  satisfaction  of  some  previous  legacy,  and  there 

the  devisee  takes  nothing  until  the  legacy  is  satisfied. 

It  is  not  a  legacy  given  out  of  his  interest,  but  it  is  an 

independent  charge  upon  the  same  property,  and  not 

until  after  that  charge  is  provided  for  is  any  interest 

given  to  the  devisee.    In  those  cases,  the  whole  fee 

simple  is  subject  to  the  charge ;  and  whether  the  devisee 

takes  a  life  estate,  or  more,  the  charge  exists,  and  he 

takes  no  interest  at  all  until  provision  for  it  is  actually 

made ;  and,  consequently,  it  cannot  be  inferred  in  any 

way,  that  the  charge  is  to  be  paid  out  of  the  estate  given 

to  the  devisee,  it  being  in  fact  paramount  thereto;   and 

(a)  2B.fP.  247.  (6)  3  J.  27.  356. 

(c)3J:.#J.  170. 172. 
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[1867.]  therefore  his  estate  cannot  be  enlarged  by  any  implica- 
Llotd  *^^"  arising  from  such  a  charge.*'  Here  the  charge  is  on 
Jackson  ^^^  estate,  not  on  the  devisee.  [Kelly  C.  B.  The  dis- 
tinction is  mischievous  and  unsubstantial^  but  it  is 
established.]  The  children  are  to  be  educated  and 
settled  in  business  according  to  the  wife's  discretion,  bat 
at  the  expense  of  the  estate  devised.  {fVUles  J.  Suppose 
a  devise  to  a  wife  to  provide  suitable  marriages  for  the 
daughters,^  would  it  not  confer  a  fee  on  her?  The 
mere  obligation  imposed  on  the  devisee  cannot  be  the 
test;  but  the  intention  of  the  testator  aa  to  the  power 
which  the  devisee  should  have  over  the  estate.]  If  the 
wife  had  died  within  six  months  after  the  testator,  the 
charge  on  the  estate  would  still  have  continued :  she  is 
the  trustee  or  guardian  of  the  children  during  her  life, 
but  the  purpose  of  educating  and  settling  the  children 
in  business  is  to  be  carried  out  after  her  death;  so  that 
it  is  as  if  the  testator  had  said  that  his  children  should 
be  educated  and  settled  in  business  out  of  his  estate.  In 
Foley  V.  Parry  (a),  affirmed  on  appeal  (6),  there  was  a 
devise  over  to  the  great  nephew  who  was  to  be  maintained 
and  educated  by  the  wife.  In  Tfunrp  v,  Owen  {c)  the 
devise  to  the  wife  was  expressed  to  be  that  she  might 
support  herself  and  her  children  according  to  her  discre- 
tion, and  for  that  purpose.  Here  the  devise  constitutes 
a  gift  in  favour  of  the  children ;  and  the  estate  will  be 
charged  in  the  hands  of  the  heir,  which  is  a  construction 
favourable  to  them. 

Joshua  WaUamM  (IL  G.  Allen  and   C.  E.   Coleridge 
with  him)  was  not  called  upon. 

(a)  5  Sim.  138.  (b)  2  Myl  #  K,  138. 

(0)  2  Hare  607. 
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Ebllt  C.  B.  We  are  called  upon  to  give  our  decision  [1867.] 
on  the  legal  effect  of  this  will,  and  to  determine  whether  l^oyd 
the  devisee  under  it  takes  an  estate  for  life  or  an  estate  j^okmh. 
in  fee  simple.  The  principles  of  law  which  apply  to  the 
construction  of  such  a  devise  have  been  most  cor- 
rectly stated  by  Mr.  Mettish  and  illustrated  by  decisions 
of  high  authority,  and  we  are  bound  to  dispose  of 
the  case  according  to  the  rules  of  law  in  force  before  the 
Wills  Act,  7  ^.  4  &  1  Vict.  c.  26.,  came  into  opera- 
tion, whatever  opinion  we  may  entertain  of  them. 
We  must  consider  the  terms  of  this  devise,  and  see 
whether  there  is  not  within  its  four  comers  language 
which,  applying  the  rules  referred  to,  compels  us  to 
hold  that  an  estate  in  fee  and  not  merely  an  estate  for 
life  was  given  to  the  widow.  The  language  of  the  will, 
after  reciting  some  matters  to  which  it  is  unnecessary  to 
refer,  is  as  follows:  [His  Lordship  read  the  devise.] 
There  is  nothing  in  the  remainder  of  the  will  which 
throws  any  light  upon  this  portion  of  it.  As  to  the  first 
words,  "  and  as  touching  such  worldly  estate  wherewith 
it  hath  pleased  Gk>d  to  bless  me  in  this  life,''  whatever 
we  may  think  is  their  natural  import,  it  is  conclusively 
settled  by  authority  that  although  such  words  seem  to 
shew  an  intention  in  the  testator  to  dispose  of  all  his 
interest  in  his  real  property,  they  have  not  by  themselves 
that  effect  in  law,  and  therefore  convey  an  estate  for  life 
and  not  an  estate  in  fee.  The  circumstance  of  appointing 
his  wife  executrix  of  his  will  leaves  the  question  where 
it  was.  Then  come  the  words  in  the  disposing  clause, 
"  all  and  singular  my  lands,  messuages  and  tenements 
by  her  freely  to  be  possessed  and  enjoyed.''  Now  it  has 
been  held  that  a  devise  of  "  all  and  singular  my  lands," 
▼OL.  YII.  2  z  B.  St  s. 
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[1867.]  &c.,  is  not  descriptive  of  the  quantity  of  estate  devised, 
Lloyd       ^"^^  does  not  necessarily  carry  the  fee,  but  may  confer 

JackW  only  an  estate  for  life;  and  that  notwithstanding  the 
large  additional  words  "  by  her  freely  to  be  posseaaed 
and  enjoyed.*'  Therefore  I  should  not  be  prepared  to 
say  that  those  words,  either  alone  or  even  joined  with 
the  words  '^  together  with  all  my  houses  and  household 
goods,  deeds  and  moveables,'*  pass  the  fee ;  though  it 
is  difficult  to  say  to  what  case  the  maxim  juncta  jnvant 
should  apply  if  not  to  this  will,  for  it  begins  by  pur- 
porting to  dispose  of  all  the  testator's  worldly  estate, 
and  then  to  a  devise  of  all  his  lands  he  adds  a  gift  of 
all  his  household  goods,  shewing  a  general  intention 
on  his  part  to  devise  and  bequeath  the  whole  of  his 
property  to  his  wife.  But  it  is  unnecessary  to  deter- 
mine on  the  construction  of  the  will  with  the  aid  of  the 
maxim  juncta  juvant,  because  the  above  words  are 
followed  by  others  which  leave  no  reasonable  doubt  on 
the  question.  These  words  are,  '*  all  my  children  to  be 
educated  and  settled  in  business  according  to  my 
wife's  discretion."  Mr.  MeOish  rightly  admitted  that 
the  question  was  whether  the  estate,  or  the  devisee's 
interest  in  it,  was  charged.  And  he  contended  that 
where  the  devise  or  direction  in  the  will  merely  imposed 
a  charge  upon  the  estate,  it  created  a  trust  which  the 
trustee  might  execute  without  talcing  a  laiger  estate 
than  for  life.  If  this  rule  be  applicable  to  the  present 
case,  still  there  is  no  direct  charge  on  the  estate  of 
the  expense  of  the  education  and  settling  the  children 
in  business.  According  to  the  natural  and  reasonable 
interpretation  to  be  put  upon  the  words,  it  seems  to  us 
to  be  equivalent  to  a  devise  in  these  terms,  "  I  direct 
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my  wife  to  take  upon  herself  the  education  and  super-      [1867.1 
intendence  of  my  children,  and  she  is  to  do  so  according        EI^^^T" 
to  her  discretion.''     That  is  the  duty  imposed  upon  her,      j^oksom 
which  may  involve  some  expenditure ;  and  the  principle 
of  the  authorities  cited  is,  that  where  a  devisee  has  a 
duty  imposed  upon  him  to  be  performed  at  his  own 
costs  and  charges,  which  he  might  not  be  able  to  repay 
himself  unless  he  had  an  estate  in  fee  in  the  property 
devised^   it  is  to  be  construed  as  a   devise  in  fee,   if 
it  may  be  consistently  with  the  words,  in  order  that 
he  may  be  reimbursed  the  outlay,  whether  the  words 
creating  the  duty  are  obligatory  or  not  making  no  differ- 
ence.    Even  if  the  discharge  of  the  duty  is  left  to  her 
discretion  it  does  not  alter  the  effect  of  the  devise  as 
manifesting  the  intention  of  the  testator ;   he  took  it 
for  granted  that  his  wishes  would  be  complied  with, 
and  therefore  intended  to  confer  upon  his  wife  an  estate 
which  would  indemnify  her  against  loss.     In  either  case 
therefore  the  effect  is  to  confer  on  the  widow  an  estate 
in  fee  simple,  and  not  an  estate  for  life. 

WiLLEs  and  Smith  JJ.,  Bramwell,  Channell  and 
PiooTT  BB.,  concurred. 

Judgment  affirmed. 
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1866. 


TRINITY  TERM, 


Wtdnuday,  Searlb,  appellant,  Reynolds,  respondent. 

May  dOth. 

CatiU  Plague,  By  an  Order  of  Council  made  under  stet  11  &  12  Vici.e,  107.  <.  ^ 

11  ^  12  VicU  eveiy  inspector  has  power  to  cause  to  be  cleansed  and  diainfected  pre- 

c.  107.  s,  4.  mises  in  which  animalB  labouring  under  the  cattle  plague  have  been  or 

Order  of  may  be,  and  erery  owner  or  occupier  of  such  premises  is  to  obey  any 

inspector,  order  given  by  the  inspector  for  that  purpose  under  a  penally  of  2u.  An 

Liability  of  inroector  gave  an  order  to  the  foreman  of  the  appellant,  who  resided  at 

master  for  a  distance  to  deanse  and  disinfect  certain  premises,  which  order  was 

disobedience  disobeyed.  Semble,  that  the  appeUant  was  not  liable  for  the  disobedience 

of  servant,  of  the  order  by  his  foreman,  per  Cockbum  C.  J.  Semble,  contn,  per 
MellorJ. 


OASE  Stated  by  justices  under  stat  20  fr  21  VtcL 


c.  43. 


On  the  22nd  Sepiembery  1865,  the  Lords  of  the  Privy 
Council,  by  virtue  and  in  exercise  of  the  powers  given 
by  Stat.  11  &  12  Vict.  c.  107.,  an  Act  to  prevent  the 
spreading  of  contagious  or  infectious  disorders  among 
sheep,  cattle,  and  other  animals,  continued  by  divers 
subsequent  Acts,  and  lastly  by  stat.  28  &  29  Viet 
c.  119.  #.  2.,  made  an  order  by  which,  after  reciting 
stat.  11  &  12  Vict  c.  107.  s.  4  and  that  a  contagious 
or  infectious  disorder  then  prevailed  among  the  cattle 
of  Great  Britain^  which  was  generally  designated  the 
"Cattle  Plague,'*  it  was  ordered,  among  other  things, 
that  whenever  the  Local  Authority  as  thereinafter  defined 
should  be  satisfied  of  the  existence  of  the  disorder  in, 
or  had  reason  to  apprehend  its  approach  to,  the  dis- 
trict over  which  his  or  their  jurisdiction  extended,  it 
should  be  lawful  for  such  Local  Authority  from  time 
to  time  to  appoint  one  or  more  veterinary  surgeon  or 
surgeons,  or  other  duly  qualified  person  or  persons,  to 
be  an  inspector  or  inspectors  for  the  purpose  of  cany- 
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ing  into  effect  tbe  rules  and  regulations  made  by  the        1866. 
order  within  the  district  for  which  he  or  they  should       Searljb 
hare  been  appointed.  Beyk'olds. 

On  the  2nd  November ^  1865^  the  respondent  was,  by 
the  proper  Local  Authorities,  (to  wit)  the  justices  for  the 
petty  sessional  division  of  the  hundred  of  North  Witch- 
fotdy  in  the  Ide  of  Ely y  in  pursuance  of  the  order,  duly 
appointed  an  inspector  for  divers  parishes  and  places 
within  the  petty  sessional  division,  including  therein  the 
pariah  or  hamlet  of  Benwick. 

On  the  23rd  November,  1 865,  the  Lords  of  the  Council     ' 
made  another  order,  whereby  it  was,  among  other  things, 
ordered  as  follows  :— 

''10.  Every  inspector  shall  have  power  within  his 
district  to  cause  to  be  cleansed  and  disinfected  in  any 
manner  which  he  may  think  proper  any  premises  in 
which  animals  labouring  under  the  said  disorder  have 
been  or  may  be,  and  to  cause  to  be  disinfected,  and  if 
necessary  destroyed,  any  fodder,  manure,  or  refuse 
matter,  which  he  may  deem  likely  to  propagate  the  said 
disorder.  And  every  owner  or  occupier  of  such  pre- 
mises shall  obey  any  order  given  by  such  inspector  for 
that  purpose.'' 

^'22.  Every  person  offending  against  this  order  shall, 
in  pursuance  of  the  said  Act,  for  every  such  offence 
forfeit  any  sum,  not  exceeding  20/.,  which  the  justices 
before  whom  he  or  she  shall  be  convicted  of  such  offence 
may  think  fit  to  impose.'' 

On  the  9th  December,  1865,  the  appellant  was  sum- 
moned and  charged  before  the  justices  for  refusing  to 
obey  an  order  of  the  respondent,  as  inspector,  requiring 
him  to  deanse  and  disinfect  a  certain  yard  and  premises 
of  which  he  was  the  owner  and  occupier  in  Benwick. 
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1866.  The  respondent  went  between  twelve  and  one  o'clock 

Seaelb~  P-  ™'  ^^  Saturday t  December  2,  to  the  appellant's  yard 
Keynolds.  ^^®'®  ^  bullock  was  dying  of  the  cattle  plague^  and  gave  a 
written  order  to  the  appellant's  foreman,  who  had  charge 
of  the  yard,  to  disinfect  it  with  certain  quantities  of 
quicklime  and  chloride  of  lime,  and  gave  him  until  fire 
o'clock  that  day  to  execute  the  order.  The  respondent 
went  again  about  nine  o'clock,  and  found  the  beast  dead 
and  the  yard  not  disinfected.  The  respondent  did  not 
see  the  appellant. 

The  appellant  lived  on  another  farm  about  eleven 
miles  distant  from  the  yard,  and  came  to  his  foreman's 
house  on  the  Suiiday  morning,  when  he  was  told  of 
the  respondent's  order,  on  which  he  directed  his  fore- 
man that  what  was  ordered  was  to  be  done.  Nothing, 
however,  was  done  till  Monday ,  at  eleven  o'clock  a.  m., 
when  the  order  was  obeyed. 

It  was  objected  for  the'  appellant :  —First.  That  there 
was  not  any  order  to  the  appeUant,  and  that  an  order 
directed  to  the  servant  was  not  an  order  to  the  master. 
Second.  That  in  order  to  constitute  wilful  disobedience 
there  must  be  disobedience  after  the  order  had  been 
communicated  to  the  master.  Third.  That  the  order 
was  impossible  of  performance  within  the  time  limited. 

The  justices  were  of  opinion,  first,  that  the  order 
was  communicated  to  the  appellant ;  second,  that  it  was 
not  obeyed  within  a  reasonable  time;  third,  that  the 
neglect  in  executing  the  order  was  by  the  appellant's 
authority;  and  accordingly  convicted  him. 

Douglas  Brown,  for  the  respondent — ^The  master  must 
be  taken  to  be  aware  of  the  regulations  as  to  the  cattle 
disease  enacted  by  stat  11  &  12  Vict.  c.  107.,  and 
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when  absent  from  his  farm  was  bound  to  leave  a  person        I8OG. 

iu  charge  with  authority  to  act  upon  any  order  issued     '~^^^~ 

by  the  Privy  Council  or  given  by  the  inspector;  and 

therefore  was  liable  for  disobedience  of  the  order  in 

question  by  his  servant.     [He  cited  Manley  Smith  on 

the  Law  of  Master   and  >  Servant^    178-181,  2nd   ed., 

where  the  authorities  are  collected,  Rex  v.  Medley  (a). 

The  Attorney  General  v.  Siddon  {b),  Rex  v.  Dixon  (c). 

MeUor  J.  referred  to  Michelle  appt-^  Brown,  respt.  (d), 

in  which  case  the  owner  of  a  barge  was  convicted  of 

the  oJQfence  of  throwing  rubbish  out  of  a  vessel  in  a 

navigable   river,  though  not  on  board  the  barge  at 

the  time.] 

Poland,  for  the  appellant — ''  The  general  rule  of  law 
is  that  no  one  can  be  made  criminally  responsible  for 
the  acts  of  third  persons,  but  in  some  cases  he  may  be 
brought  within  a  penal  statute  by  the  acts  of  his  agents 
or  servants" ;  Paley  on  Convictions,  p.  72,  4th  ed.  In 
the  case  of  an  offensive  trade  the  master  is  liable  for 
a  nuisance  caused  by  the  acts  of  his  servant  done 
within  the  scope  of  his  duty.  But  the  appellant  is  not 
criminally  responsible  for  disobedience  of  the  order  in 
question  unless  it  was  wilful  and  with  a  wrongful  mind. 
The  cases  are  distinguishable;  Michell,  appt.,  Brown, 
respt.  {d),  depended  on  the  words  of  stat.  19  G.  2. 
c-  22.  s.  1.  and  64  G.  3.  c.  119.  s.  11.  [He  also  cited 
Hearne,  appt.,  Garton,  respt.  (e).] 

Douglas  Brown  was  not  called  upon  to  reply. 

(a)  6  e.  #  P.  292.  (6)  1  O.  #  J:  220,  1  Tyrvj,  41. 

(c)  ^Camp.l2;  SM.f8.n. 

(d)  I  JE.^  K  267.     The  evidence  is  set  out  in  the  report  of  the  case 
in2SL.J,M.a  5S,  and  5  Jur,  N.  8.  707. 

(«)  2E.fE.  66. 
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1866.  CocKBURN  C.  J. — As  at-  present  advised  I  am  of 

SxABLB  opinion  that  unless  knowledge  of  the  order  in  question 
B£Tv'ou>0.  ^^^^  brought  home  to  the  appellant  he  was  not  liable 
to  be  convicted.  There  are  cases  in  which  a  master, 
having  appointed  a  servant  to  do  a  particular  work, 
may  be  liable  to  a  penalty  for  acts  done  by  tke 
servant  if  those  acts  are  prohibited  by  statute.  Bat 
here  the  whole  obligation  of  the  owner  or  occupier 
arises  from  the  order  of  the  inspector.  If  the  servant 
does  not  obey  the  order^  how  can  the  master^  who  has 
no  knowledge  of  it,  be  liable?  It  is  indeed  a  weighty 
observation,  that  the  orders  given  by  an  inspector  under 
stat.  11  &  12  Vict.  c.  107.,  continued  by  subsequent 
Acts,  are  of  pressing  emergency,  and  that  the  master 
may  be  abroad,  in  which  case  it  would  be  his  duty  to 
leave  a  servant  on  the  premises  with  authority  to  obey 
the  order;  but  that  does  not  get  rid  of  the  funda- 
mental principle  applicable  to  the  present  case  that  a 
person  is  not  to  be  made  criminally  responsible  for 
the  acts  of  third  persons. 

However,  it  is  not  necessaiy  to  decide  the  point,  tar 
the  magistrates  have  found  that  the  order  was  not 
obeyed  by  the  appellant  within  a  reasonable  time  after 
he  had  knowledge  of  it ;  reasonable  time  in  such  a  case 
being  the  shortest  possible  within  which  the  order  could 
be  obeyed.  This  was  a  work  of  absolute  necessity  con- 
sistent with  a  rigid  and  religious  observance  of  the 
Lord's  day.  Therefore  on  this  ground  the  conriction  is 
good. 

Mellob  J.  I  feel  bound  to  say  that  I  think  the  inten- 
tion of  the  Legislature  in  conferring  on  the  inspector, 
through  the  Privy  Council,  power  to  make  this  kind  of 
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order^  which  is  peculiar  in*  its  terms^  on  the  owner  or  occu-        1866. 

pier  of  premises  to  do  certain  acts,  was  to  make  the  owner       Skasle 

or  occupier  responsible  for  the  execution  of  it.  I  read  the    bxtiiold8. 

words,  ''every  owneror  occupier  of  such  premises  shall 

obey  any  order  given  by  such  inspector,''  as  meaning 

that  he  shall  be  responsible  for  obedience  to  the  order. 

The  act  commanded  to  be  done  is  one  which  should 

be  done  immediately,  and  is  within  the  class  of  cases 

referred  to  in  the  dictum  of  Bayley  J.  in  The  Attor^ 

ney  General  v.  Siddan  (a): — '*This  is  a  case  in  which, 

to  my  mind,  the  act  of  the  servant  is  to  be  considered 

as  being  an  act  done  in  the  master's  business,  and  within 

the  scope  of  the  authority  probably  given  by  the  master 

to  the  servant."    Here  the  knowledge  and  wilfulness  of 

the  servant  are  the  knowledge  and  wilfulness  of  the 

master.    This  is  not  a  criminal  offence,  but  disobedience 

of  a  regulation  made  for  sanitary  purposes  with  the 

sanction  of  a  penalty ;  and  if  the  master  goes  away  and 

leaves  a  servant  in  the  management  of  his  &rm,  he 

impliedly  gives  him  authority  to  obey  the  orders  of  the 

inspector. 

I  express  this  opinion  without  deciding  the  point; 
because  I  agree  with  my  Lord  that  the  conviction  may 
be  sustained  on  the  ground  last  stated. 

Shes  J.  I  also  think  the  conviction  should  be 
affirmed  for  the  reason  stated  by  my  Lord. 

Conviction  affirmed  (ft). 

(a)  lOr.iJ,  220.  228,  1  lifrw.  41.  49.        {b)  See  the  next  ease. 
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18(56. 

ji^e'^itth]  '-^^^  Queen  against  Stephens. 

Kuisance.  1.  The  proprietor  of  works  not  in  themselyes  iajtirioiis  is  liable  to  be 

Indictment.  indicted  for  a  public  nuisance  caused  bj  the  acts  of  his  workmen  in 
Liability  of       carrying  on  the  works. 

master  for  act  2.  On  an  indictment  for  working  a  stone  quany  on  the  mar^  of  a 
of  servant,  |>ublic  navigable  river  so  as  to  allow  the  rubbish  from  it  to  fall  into  tho 

Evidence.  river  and  obstruct  the  navigation,  it  was  proposed  on  behalf  of  the 

The  Common  defendant,  who  did  not  personally  attend  to  the  bmdness,  to  shew  that 
Imv  Pro-  he  gave  directions  to  conduct  it  in  a  proper  manner,  and  provided  proper 

cedure  Act^  places  for  depositing  the  rubbish ;  the  Judge  having  exdnded  the 
1854,  17  &  18  evidence  as  immaterial:  Held,  that  he  was  right,  as  the  defendant  was 
Vict.  c.  125.  liable  for  the  acts  of  his  servants,  though  done  without  his  knowledge 
s.  35.  and  in  disregard  of  his  orders. 

Appeal.  3.  Qu4ere  of  the  observations  of  Lord  CampbeU  in  Big.  v.  RusteU, 

3  £.  #  A  942,  947. 
4.  The  Common  Law  Procedure  Act,  1854, 17  &  18  Vict.  e.  125.  t.  35., 

which  gives  an  appeal  on  motions  for  a  new  trial,  does  not  apply  to 

indictments. 

T^HE  first  count  of  the  indictment  charged  that  the 
river  Tivy  was  an  ancient  navigable  river  and 
Queen's  common  highway,  and  that  the  defeudant 
unlawfully,  wilfully,  knowingly  and  injuriously  cast 
and  threw,  and  caused  to  be  cast  and  thrown,  large 
quantities  of  slate,  stone,  earth,  rubbish  and  other 
materials  in  and  upon  the  soil  and  bed  of  the  river  and 
common  Queen's  highway  there  and  in  the  stream  and 
waterway  thereof,  thereby  then  and  there  raising  and 
producing  certain  great  mounds  projecting  and  extend- 
ing to  a  great  length  and  width  along  the  stream  and 
waterway  of  the  river  and  common  Queen's  highway 
there  parallel  with  the  banks  thereof  and  across  and 
athwart  the  stream  and  waterway  thereof,  and  the 
mounds  so  raised  and  produced  the  defendant  unhw- 
fuUy,  wilfully,  knowingly  and  injuriously  continued,  &c. 
The  second  coimt  charged  that  the  defendant  was  the 
owner  of  large  quantities  of  slate  quarried  from  slate 
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quarries  ^lear  to  the  river  Tivy^  and  had  kept,  permitted        1S66. 
and  suffered  to  be  and  remain  tha  said  large  quantities    The  Queeh 
of  slate  sunk  in  part  of  the  river  and  in  the  Queen's     Stbphkns. 
common  highway  there,  &c. 

Plea.  Not  guilty. 

The  indictment  was  removed  by  certiorari:  and 
on  the  trial,  before  Blackhurn  J,,  at  the  Pembrokeshire 
Spring  Assizes,  1866,  it  appeared  that  the  defendant 
and  his  sons,  as  a  firm  under  the  name  of  Messrs. 
Stephens  Sf  SoriSy  worked  the  quarries  in  question  which 
abutted  on  the  river  Tivy.  The  defendant,  who  was 
eighty  years  of  age,  had  for  about  twenty-nine  years 
ceased  to  attend  personally  to  the  business  of  the  quar- 
ries, and  they  had  been  since  worked  under  the  super- 
intendence of  his  sons  and  competent  foremen.  The 
rubbish  from  the  quarries  had  slipped  into  the  river  and 
stopped  the  navigation. 

A  witness  stated  that  the  defendant  had  given  general 
directions  to  work  the  quarry  properly,  and  the  counsel 
for  the  defendant  proposed  to  ask  him  whether  on  one 
occasion  the  defendant  had  not  given  specific  directions 
as  to  the  mode  of  working  the  quarry,  by  which,  if  obeyed, 
the  nuisance  would  have  been  avoided,  and  whether  he 
had  not  ordered  them  not  to  throw  the  rubbish  ijito  the 
river,  and  whether  he  had  not  provided  proper  places 
for  depositing  the  rubbish  so  that  it  should  not  fall 
into  the  river;  and  they  contended  that  under  such 
circumstances  the  defendant  was  not  liable  criminally. 

The  learned  Judge  ruled  that  on  this  indictment  the 
proposed  evidence  was  immaterial;  that  the  person 
who  conducted  the  works  was  liable  as  in  an  action  on 
the  case  for  a  civil  injury  arising  firom  the  same  cause, 
and  that  the  evidence  proposed  to  be  given  would-  not 


712  [trinity  vacation  ] 

1866.  be  an  answer  to  such  an  action,  and  therefore  not  to  an 
The  QoBBii  indictment,  otherwise^  there  never  could  be  an  indict- 
STBrasMs.     inent  against  a  Company  for  causing  a  nuisance. 

The  question  left  to  the  jury  was  whether  the  working 
of  the  defendant's  quarry  contributed  to  the  obstruction 
of  the  river ;  and  they  found  a  verdict  for  the  Crown. 
In  Easter  Term, 

J.  W.  Bowen  obtained  a  rule  for  a  new  trial  on  the 
ground  that  the  learned  Judge  misdirected  the  jury  in 
telling  them  that  the  defendant  would  be  liable  for  the 
acts  of  his  workmen  in  depositing  the  rubbish  from  the 
quarries  so  as  to  become  a  nuisance,  though  done  by 
them  without  his  knowledge  and  against  his  orders. 

Giffard  and  Poland  shewed  cause. — The  general  mle 
is  that  in  order  to  constitute  a  criminal  offence  there 
must  be  a  mens  rea;  but  in  many  cases  which  take  the 
form  of  criminal  procedure  that  rule  does  not  apply*  as 
an  indictment  against  a  person  for  building  a  bouse  on 
the  highway  though  he  bon&  fide  believed  that  he  was 
building  on  his  own  soil.  \MfUorJ.  An  indictment  against 
the  inhabitants  of  a  parish  for  allowing  an  obstruction 
on  the  highway  is  another  instance.  Blackburn  J.  The 
Attorney  Oeneral  files  an  information  for  a  debt  owing 
to  the  Crown,  but  that  is  not  a  criminal  proceeding.] 
Such  proceedings  are  for  the  maintenance  of  public 
rights,  which  the  law  will  not  allow  to  be  tried  in  an 
action,  3  BL  Comm.  219,  4  Id.  167;  and  the  liability 
of  persons  in  a  prosecution  for  obstructing  pubhc  rights 
is  the  same  as  in  a  dvil  action  where  an  individual 
seeks  compensation  for  a  pecuniary  injury.  There  is 
no  difference  between  the  judgment  on  an  indictment 
for  an  obstruction  and  on  an  indictment  for  non-repair 
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of  a  highway.   In  I  Russ,  on  Crimeit,  466,  4th  ed.,  it        1866. 
is  said,  ''As  the  removal  of  the  nuisance  is  nsnally    The Qubss 
the  chief  end  of  tbe  indictment,  the  Court  will  adapt     STipam. 
the  judgment  to  the  nature  of  the  case.  Where  the 
nuisance,  therefore,  is  stated  in  the  indictment  to  be 
eontinuinff,  and  does  in  fact  exist  at  the  time  of  the 
jndgmenty  the  defendant  may  be  commanded  by  the 
judgment  to  remove  it  at  his  own  costs."   \^Bhckbum  J. 
That  would  not  be  the  judgment,  though  the  effect  of 
it]    In  Nay  Maxims,  *'  How  far  other  men's  contracts 
and  misdemeanors  bind  us,"  p.  94,  9th  ed.,  by  Bythe- 
tDood,  p.  217,  it  is  said,  "we  shall  be  charged  if  any 
of  our  family  lay  or  cast  anything  into  the  highway, 
to  the  nuisance  of  his  Majesty's  liege  people,"  which 
is  adopted  in  1  BL  Comm.  431,  and  the  reason  given 
is    ''for   the   master  hath   the   superintendence    and 
charge  of  all  his  household.''     Mr.  Justice  Blachstone, 
after  observing  that  this  maxim  agrees  with  the  civil 
law,  continues,  p.  432,   "In  all  the  cases  here  put, 
the  master   may   be  frequently  a  loser  by  the   trust 
reposed  in  his  servant,   but  never  can  be  a   gainer: 
he  may   frequently  be  answerable    for   his  servant's 
misbehaviour,   but    never    can    shelter    himself   from 
punishment  by  laying  the  blame  on  his  agent     The 
reason  of  this  is  still  uniform  luid  the  same ;  that  the 
wrong  done  by  the  servant  is  looked  upon  in  law  as 
the  wrong  of  the  master  himself;  and  it  is  a  standing 
maxim,  that  no  man  shall  be  allowed  to  make  any  advan- 
tage of  his  own  wrong."     The  doctrine  is  also  approved 
by  Eyre  C.  J.  in  Buih  v.  Steinman  (a).      [Blackburn  J. 
Bush  V.  Steinman  is  not  law  now.]     On  this  point  that 
case  was  adopted  by  Littledale  J .  in  Laugher  v.  Pointer  (ft), 
(«)  1  J.  #  P.  404.  407.  (b)  bB.fC.  547.  559. 
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1866.       and  not  disapproved  of  by  Lord  Tenterden,  both  of  whoee 
The  QuKKM    judgments  were  in  favour  of  the  defendant ;  and  Lord 
Stkpbbus      5P4fnterifeii  said,   p.  576,   "Whatever  is   done  for  the 
working  of  my  mine  or  the  repair  of  my  hooae  by 
persons  mediately  or  immediately  employed  by  me, 
may  be  considered  as  done  by  me.     I  have  the  con- 
troul  and   management    of  all    that    belongs  to  my 
land  or  my  house;  and  it  is  my  fault  if  I  do  not  so 
exercise  my  authority  as  to  prevent  injury  to  another/' 
In  Rex  V.  Dixon  (a),  which  was  an  indictment  against 
the    defendant    for    delivering    for    the    use   of  the 
Royal   Military   Asylum    loaves    of   bread   containing 
crude  lumps  of  alum,  it  was  held  that,  alum  being  a 
material  the  unrestrained  use  of  which  was  noxious, 
the  defendant,  who  was  cognizant  of  the  use  of  it 
by  his  foreman,  was  answerable  criminally.     [Bhck- 
bum  J.     Stat  87  G.  3.  c.  98.  s.  21.  forbad  the  use  of 
alum  in  making  bread.]     But  the  indictment  was  not 
under  that  statute.      In  Rex  v.  Medley  (6),  which  was 
an  indictment  against  the  directors,  the  superintendent, 
and   engineer  of  a  gas  Company,   for  a  nuisance  in 
conveying  the  refuse  resulting  from  the  making  of 
the  gas  into  the  Thames,  and  was  tried  on  the  civil 
side,    it  was    objected   that    the    directors  were  not 
answerable  criminally  as  the   nuisance  occurred  from 
the  failure  of  a  new  mode  of  consuming  the  refuse  which 
had  been  adopted  by  the  superintendent  without  their 
knowledge.  But  Lord  Denman  said,  p.  299,  '^  It  is  said 
that  the  directors  were  ignorant  of  what  had  been  done. 
In  my  judgment  that  makes  no  difference ;  provided  you 
think  that  they  gave  authority  to  LeadheUr^^  the  super- 
intendent, "to  conduct  the  works,  they  will  be  answerable, 
(a)  4  Camp,  12;  3  iJf.  #  &  11.  (6)  6  C.  #  P.  292. 


XXIX.   VICTORIA.  715 

It  seems  to  me  both  common  sense  and  law,  that,  if       1866. 
persons  for  their  own  advantage  employ  servants  to    The  Qubkn 
conduct  works,  they  must  be  answerable  for  what  is     Stspbens. 
done  by  those  servants."    A  motion  for  judgment  on 
the  parties   convicted   was   made    in    the   full   Court, 
pp.  800-1,  when  no  objection  was  taken  to  the  ruling 
of  the  Lord  Chief  Justice,  and  each  of  the  defend- 
ants was  sentenced  to  pay  a  substantial  fine.    [Shee  J. 
In  Bex  V.  Moore  (a)  which  was  an  indictment  against 
the  defendant  for  a  nuisance    arising    from   keeping 
his   land   as   a  ground  for   shooting   pigeons,    LUile" 
dak  J.  said,    p.  188,    "  If  it,"   that   is,    a   nuisance, 
"  be  the  prohahle  consequence  of  his  act,  he  is  answer- 
able as  if  it  were  his   actual   object'*     And   Rex  v. 
Pedly  (6)  shews  that  if  an  owner  of  land  lets  it  with  a 
building  on  it  likely  to  produce  a  nuisance,  he  is  liable 
to  an  indictment  for  the  nuisance  being  continued  or 
created  during   the  term.     Blackburn  J.     That   case 
carries  the  liability  farther,  for  the  defendant  being 
purchaser  of  the  reversion  of  the  houses  upon  which 
the  nuisance  proceeded  had  no  opportunity  of  removing 
the  nuisance,  yet  by  purchasing  the  reversion  made 
himself    liable   for   it      It    appears   from   the   cases 
cited   and  the  arguments  in  Rex  v.  Pedly  (A)  to  have 
been  assumed  that,   as  to  the  evidence  necessary  to 
render  a  person  liable   for  a  nuisance,   there  is   no 
distinction  between  an  indictment  and  an  action.]     In 
Manley  Smith  Law  of  Master  and  Servant,  p.  178, 2nd  ed., 
it  is  said,  "  Masters  have  been  frequently  held  liable 
to  informations  for  penalties  incurred  by  the  breach  of 
some  statutory  regulations  by  persons  in  their  employ, 

(a)  3  5.  #  Ad.  184.  (A)  lA.^E.  822. 
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1866.  although  the  masters  themselves  may  have  been  pe^ 
The  QvBur  fectly  ignonmt  that  in  the  particular  instance  any 
Stxphshi.  ^^^^I^  o^  ^^  1^^  1^<^  ^Q  committed ;''  and  p.  181, 
it  is  said,  "  Masters  are  liable  to  indictments  for  public 
nuisances,  such  as  carrying  on  offensive  trades,  com- 
mitted by  their  servants,  although  their  masters  have 
nothing  to  do  personally  with  the  nuisance  complained  of." 
In  TurhermUe  v.  Stampe  (a),  which  was  an  action  on 
the  custom  of  the  realm  against  a  man  for  damage  done 
by  a  fire  he  had  lighted  in  his  field,  Holt  C.  J.  said,  ''If 
my  servant  throws  dirt  into  the  highway,  I  am  indictable. 
So  in  this  case  if  the  defendant's  servant  kindled  tbe  fire 
in  the  way  of  husbandry  and  proper  for  his  employment, 
though  he  had  no  express  command  of  his  master,  yet 
his  master  shall  be  liable  to  an  action  for  damage  done 
to  another  by  the  fire  5  for  it  shall  be  intended,  tbat  tbe 
servant  had  authority  firom  his  master,  it  being  for  bis 
master's  benefit"  [Blackburn  J.  That  action  is  abolisbed 
by  Stat.  6  Ann.  c.  81.  s.  6.]  [He  also  cited  Tenant  y. 
GaJdwin  (i),  per  HoU  C.  J.]  In  Reedie  v.  Tlu  Lmdo^ 
and  North  fFestern  Railway  Company  (c)  the  distinction 
between  injuries  arising  firom  the  careless  or  nnskilful 
management  of  an  animal  or  other  personal  chattel 
and  an  injury  resulting  from  the  negligent  management 
of  fixed  real  property  is  adverted  to,  pp.  255,  257,  and  a 
ground  upon  which  Bush  v.  Steinman  (d)  may  be  sup- 
ported is  suggested  (e) .  [Blackburn  J.  referred  to  Fletcher 
V.  Rylands,  in  error  (/).]  An  indictment  lies  against  a 
corporation  for  a  misfeasance,  though  it  can  have  no 

(a)  1  Ld.  Raym.  264.  (6)  1  Salk.  880^  361. 

(c)  4  JErcA.  244.  (<«)  1  A  #  P.  404. 

(«)  See  Gandy  ▼.  Jvhher,  5B,i  S.78;  &  C.  •»  $irror,  Id.  485. 
(f)4iH.iC.  263. 
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gwltj  knowledge;  Reff,  v.  The  Birmingham  and  Glau-  iseG. 
cester  Railway  Company  {a).  [Mellor  J.  The  object  ^^^  ^^^^^ 
being  to  compel  the  corporation  to  do  or  refrain  from 
doing  some  particular  act,  redress  would  never  be 
obtained  if  an  indictment  could  only  be  maintained 
against  their  servants.]  In  Reg.  v.  The  Great  North 
of  England  Railway  Company  (i),  which  was  an 
indictment  for  obstructing  a  highway,  Lord  Denman, 
in  delivering  the  judgment  of  the  Court,  said,  p.  326-7, 
*'We  are  told  that  this  remedy  is  not  required,  because 
the  individuals  who  concur  in  voting  the  order,  or  in 
executing  the  work,  may  be  made  answerable  for  it  by 
criminal  proceedings.  Of  this  there  is  no  doubt.  But 
the  public  knows  nothing  of  the  former;  and  the  latter, 
if  they  can  be  identified,  are  commonly  persons  of  the 
lowest  rank,  wholly  incompetent  to  make  any  reparation 
for  the  injury."  [Blackburn  J.  In  the  preceding  para- 
graph it  is  said,  *'  Some  dicta  occur  in  old  cases :  'a  cor- 
poration cannot  be  guilty  of  treason  or  of  felony.'" 
But  that  is  a  mistake,  because  the  individual  members 
composing  the  corporation  might  be  hanged,  and  their 
franchises  would  then  be  seized  into  the  hands  of  the 
Crown.] 

J.  W.  Bowen  and  G.  B.  Hughes,  in  support  of 
the  rule. — This  proceeding  has  all  the  incidents  of 
and  is  substantially  a  criminal  case.  Therefore  the 
defendant  is  not  liable  unless  it  is  shewn  that  the  acts 
which  constitute  the  nuisance  were  done  with  his  know- 
ledge or  by  his  authority,  either  express,  or  implied  from 
the  agent  or  servant  by  whom  they  were  done  having  a 
general  authority.  The  obstruction  of  a  public  navigable 
ia)  3  Q.  B.  223.  (6)  9  Q.  B,  315. 

\OL     VJI.  3    A  B.    &£    S. 
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1866.  n^er  is  a  criminal  matter, — ^it  is  a  mQch  higher  offence 
The  QvKEH  *^""*  *  wrong  to  an  individual,  and  is  not  a  mere 
STWHBHa.  "^Jsfeazance.  [MeHar  J.  An  indictment  may  be  main- 
tained against  a  corporation  for  a  misfeazance  as  well 
as  a  nonfeazance;  Reff.  y.  The  Great  North  of  England 
Railway  Company  (a).]  In  Bey.  y.  Russell  (b)  the  ques- 
tion was  whether  an  indictment  for  obstructing  a  navig- 
ation by  the  erection  of  a  wall  was  a  criminal  proceeding 
within  the  rule  against  granting  a  new  trial  after  a 
verdict  for  the  defendant :  Lord  Campbell  asked,  p.  947, 
"  Do  you  say  that,  if  a  man  were  indicted  for  keeping 
up  an  offensive  manufactory,  we  could  set  aside  a  verdict 
of  not  guilty  on  the  ground  of  its  being  contrary  to  the 
evidence?''  Counsel  answered  ''The  nearest  analogy 
appears  to  be  that  of  an  indictment  for  non  repair  of  a 
high  road :"  Lord  Campbell  replied,  ''That  is  very  much 
in  the  nature  of  a  question  as  to  a  civil  right."  [Black- 
bum  J.  You  would  not  contend  that  the  defendant  was  not 
responsible  in  a  civil  action  for  mischief  arising  to  an  ad- 
joining landowner  from  the  obstruction  of  the  river,  e.y., 
for  the  inundation  of  land.]  Na  But  there  is  a  great 
difference  between  civil  and  criminal  responsibility  for  the 
acts  of  servants.  The  maxim  respondeat  superior  is 
strictly  applicable  only  in  the  former  case,  and  is  not  to 
be  extended.  Where  a  barge  is  negligently  navigated 
by  the  servants  of  the  owner  an  action  will  lie  against 
the  owner  for  damage  done,  but  if  death  was  occa- 
sioned, an  indictment  for  manslaughter  could  not  be 
maintained  against  him :  in  a  criminal  case  a  defendant 
is  not  to  be  made  guilty  constructively.  [Blackburn  J. 
On  an  indictment  for  manslaughter  against  the  owner  of 
machinery,  it  is  sufficient  for  the  defendant  to  shew  that 
he  employed  competent  persons  to  conduct  the  working 

(a)  9  Q.  B.  315.  (b)  3RifB,  942, 
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of  it.  If  this  had  been  sm  indictment  for  manslaughter        1866. 
the  evidence  in  question  would  have  been  relevant.]     The  Qvekk 
The  principle  laid  down  by  Lord  HoU  in  Tenant  v. 
Goldwin  (a),  which  was  an  action  for  nonfeazance  in 
i^ot  repairing  a  wall,  that  a  man  must  keep  in  his  own 
filth  as  he  must  his  cattle  from  trespassing  on  his  neigh- 
bour's ground,  is  not  applicable  to  a  criminal  case.  [Black- 
bum  J.    This  indictment  is  in  substance  a  civil  remedy 
on  behalf  of  the  public  to  get  rid  of  a  public  nuisance.] 
In  order  to  Tindicate  the  rights  of  the  public  the  work- 
men who  actually  caused  the  nuisance  might  have  been 
prosecuted,  and  the  fact  of  their  inability  if  convicted 
to  pay  the  fine  imposed  on  them  is  no  argument  for 
proceeding  against  their  employer.    [They  cited  Williams 
V.  Jon€8  (i).]     [Blackburn  J.  We  do  not  want  authority 
for  that]   There  is  no  reported  case  in  which  a  defendant 
has  been  held  criminally  liable  where  the  act  done  was 
without  his   knowledge  and   consent  and  against  his 
orders.     [Blackbum  J.    In  Bep.  v.  The  Great  North  of 
England  Railway  Company  (c)  a  corporation,  though  they 
can  have  no  mens  rea,  were  held  indictable  for  a  mis- 
feasance in  cutting  through  and  obstructing  a  high- 
way.]    There  the  misfeasance  was  in  the  ordinary  course 
of  executing  the  works  under  the  orders  of  the  directors, 
and  Lord  Denman  said,  p.  827}  ''There  can  be  no 
effectual  means  for  deterring  from  an  oppressive  exercise 
of  power  for  the  purpose  of  gain,  except  the  remedy  by 
indictment  against  those  who  truly  commit  it,  that  is, 
the  corporation  acting  by  its  majority :  and  there  is  no 
principle  which  places  them  beyond  the  reach  of  the 

(a)  2  Ld.  Ra^m.  1089. 1092;  8.  C,  Tenant  t.  Chiding,  1  8alk,  21,  22; 
noni.  Tenant  t.  Goldwin,  Id,  360,  361. 
(h)  3H,^a  256.  262.  («)  9  Q.  B,  315. 

3  A  2 
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18G6.  law  for  such  proceedings.''  An  action  lies  against  a 
'J1ic  QrEEH  corporation  for  an  assault,  The  Eastern  Couidies  Railway 
Stefbkks.  Company  v.  Broom  (a);  and  for  a  libel,  Whitfield  v.  The 
South  Eastern  Railway  Company  (&);  but  it  is  doubtful 
whether  a  corporation  is  liable  to  an  action  for  a  criminal 
prosecution ;  Stevens  v.  The  Midland  Counties  Railway 
Company  (c).  The  rule  as  to  civil  and  criminal  liability 
of  a  master  for  the  acts  of  his  servant  is  laid  down  in 
Rex  V.  Huggins  (d),  which  was  an  indictment  against  a 
gaoler  for  the  death  of  a  prisoner  caused  by  the  neglect 
of  a  subordinate  warder.  Lord  Holt  said;  p.  1580, 
*'  He  shall  answer  as  superior  for  his  deputy  civilly, 
but  not  criminally.  ...  He  only  is  criminally  punish- 
able, who  immediately  does  the  act,  or  permits  it  to  be 
done.''  In  Rex  v.  Almon  {e\  which  was  an  indictment 
for  a  libel  sold  by  a  boy  in  the  defendant's  shop,  it  was 
held  prinifi  facie  proof  of  publication  by  the  master,  but 
Lord  Mansfield  said,  p.  2688,  '«It  stands  good  until  an- 
swered by  him,"  so  that  if  he  had  directed  his  shopboy  not 
to  sell  it  he  would  not  have  been  liable.  [They  also  cited 
Rex  V.  Gutch  (/).]  Here  the  learned  Judge  excluded 
the  evidence  oflTered  to  rebut  the  primS  facie  liability  of 
the  defendant.  [/Wawrf.— On  the  trial  of  an  indictment 
for  libel,  stat.  6  &  7  Vict.  c.  96.  s.  7.  provides  that  the 
defendant  may  prove  that  the  publication  was  without 
his  authority,  consent,  or  knowledge,  and  that  it  did 
not  arise  from  want  of  due  care  or  caution  on  his  part.] 
That  is  only  declaratory  of  the  common  law.  [^Black- 
bum  J.  The  means  which  the  defendant  had  provided 
for  disposing  of  the  rubbish  were  left  to  the  jary  on 
the   question  whether  there   was  a  nuisance  or  not 

(a)  6  Exch  314.  (h)  E.  B.  #  R  115. 

(c)  10  Erch  352.  (d)  2  Ld,  Raym.  1574. 

{e)  5  Burr.  2(>86.  {/)  M.  ^  M.  433. 
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It  was  the  duty  of  the  defendant  at  his  peril  efiectu-        1866. 
ally  to  prevent  the   rubbish  from  his  quarry  falling    The  Quevm 
into   the    river  and  committing  a  public  nuisance.]      smBBM, 
In  The  Attorney  General  v.  Siddan  (a),  which  was  an 
information  for  penalties  for  concealing  smuggled  goods, 
the  defendant  was  held  liable  for  the  illegal  act  of  his 
servant  in  the  conduct  of  his  business ;  but  Alexander 
C.  B.  said,  1  Tyrw.  48, "  Kprimd  facie  evidence  of  guilt  is 
given,  the  presumption  of  guilt  arises  till  rebutted  by 
evidence  to  establish  innocence ;  on  the  same  principles 
our  decision  proceeds,  that  whatever  a  servant  does  in 
the  course  of  and  as  part  of  the  employ  with  which  he  is 
entrusted  by  his  master,  must  be  taken  to  be  the  act  of 
his  master,  unless  the  contrary  is  shewn  -/'  and  Bayley 
and  Vaughan  BB.  were  of  opinion  that  the  information 
was  not   properly  a  criminal  proceeding,   but  a  civil 
proceeding  for  recovering  a  penalty  which  was  a  debt  due 
to  the  Crown,    In  Rex  v.  Medley  {b)  the  carrying  on  the 
works  was  a  nuisance  per  se.    There  the  directors  left  all 
to  the  management  of  the  superintendent,  and  gave  no 
orders  to  prevent  the  nuisance;  but  as  is  observed  in  1  Tay- 
lor Ev.^  124,  note  5,  4th  ed.,  **  this  case  certainly  carries 
the  doctrine  to  its  farthest  extent/'     In  Hearne^  appt., 
Garton  and  Stone,  respts.  (c),  which  was  an  information 
against  the  respondents  for  sending  vitriol  by  a  railway 
contrary  to  stat.  5  &  6  W.  4.  c.  evil  s.  168.,  it  was  held 
that  as  the  Act  made  it  a  criminal    offence  a  guilty 
knowledge  on  the  part  of  the  sender  was  necessary. 
[They  also  cited  Searle,  appt,  Iteynolds,  respt.  (d).  [The 
present  case  is  distinguishable  from  those  in  which  injury 
is  caused  by  materials  the  unrestrained  use  of  which  is 

(«)  1  T^rw.  41 ;  1  Cr.  *  J.  220.  (A)  6  C.  #P.  292. 

ic)2&fE,m.  (d)  Ante,  p.  704. 
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1866.        noxious^  Rex  v.  Dixon  (a) ;  or  by  a  nuisance  which  is 

Tbe  QuvKK    necessarily  incident  to  the  carrying  on  of  works^  Beg.  v. 

Snranrs.      ^''^  Patent  Eureka  Sanitary  Manure  Company,  Limited(b). 

Here  the  nuisance  was  caused  not  in  the  act  of  quarrying, 

but  in  depositing  the  debris. 

Mellor  J.  I  am  of  opinion^  and  my  brother  Shee 
concurs^  that  the  direction  of  my  brother  BlacUmm 
was  right  It  is  true  that  this  indictment  is  in  point 
of  form  a  criminal  proceeding;  but  looking  at  the 
substance  of  it  I  see  no  reason  why,  in  such  a  case  as 
the  present,  there  should  be  a  different  rule  as  to  the 
liability  of  the  defendant  from  that  which  would  prevail 
if  the  proceedings  were  in  form  civil.  We  must  look  at 
the  real  nature  of  the  act  complained  of.  There  may 
be  acts  of  nuisance  of  such  a  character  that  the  rule 
as  to  the  existence  of  a  mens  rea  would  apply; 
but  where,  as  here,  the  nuisance,  being  to  a  public  navi- 
gable river,  affects  a  number  of  individuals,  no  private 
individual  could  maintain  an  action  without  prov- 
ing special  injury.  Then  if  the  contention  that  the 
direction  is  wrong  were  to  prevail,  what  difficulty  there 
would  be  in  preventing  the  recurrence  of  the  nuisance. 
The  party  seeking  redress  could  not  proceed  by  action; 
he  must  proceed  by  indictment ;  and  then  wonld  be  met 
by  the  objection  that  there  was  no  mens  rea — that  he  was 
charging  the  defendant  criminally  when  there  was  notonly 
no  proof  that  the  defendant  knew  of  the  particokr 
act  done,  but  that  he  actually  gave  orders  to  his  servants 
not  to  do  it  Here  the  defendant  finds  the  capital  for 
carrying  on  the  business^  and  derives  profits  fifom  it; 

(a)  4  Can^,  12;  3  3f.  #  &  11. 

(6)  That  was  an  indictment  removed  by  certioxaii  and  tried  at  the 
Spring  AflsiaeB  at  Chester,  1866,  and  the  defendants  haying  been  found 
guilty  this  Court  gave  judgment  on  them  for  a  fine  of  lOOOL 
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thongL  firom  age  or  infirmity  he  does  not  go  near  the        1866. 
premises;  he  carries  it  on  hj  his  sons  and  his  servants^     The  QusbiT 
and  gives  them  the  necessary  authority.    It  is  no  answer     ^^^^^^m. 
that  at  some  former  time  he  gave  directions  that  the 
works  of  the  quarry  should  be  carried  on  so  as  not  to 
allow  the  debris  to  fall  into  the  river,  and  that  he  provided 
other  means  for  disposing  of  it ;  it  was  his  duty  to  see 
that  his  directions  were  obeyed.    Proof  that  this  nui- 
sance was  committed   in   carrying  on   the   works  is 
sufficient. 

The  authorities  which  directly  bear  on  the  question 
are  few.  The  observations  of  Lord  Campbell  in  Reg.  v. 
IttuseU{a),  on  which  reliance  was  placed,  may  have  been 
justified  by  the  circumstance  of  that  case,  though  the 
judgments  of  the  other  Judges  do  not  seem  to  have 
proceeded  on  the  same  reasons.  Whether  there  is  any 
satisfactory  distinction  between  that  case  and  the  present 
may  be  open  to  question ;  but  if  there  is  none  I  should 
act  on  the  opinions  of  the  other  Judges  rather  than  on 
Lord  CampbeWa. 

The  object  in  this  case  being  not  to  punish  but  to 
prevent  the  recurrence  of  this  nuisance,  the  prosecutor 
is  driven  to  an  indictment  instead  of  an  action.  But 
there  is  no  difference  in  the  evidence  necessary  to  sup- 
port the  one  or  the  other.  Therefore  this  rule  must  be 
discharged. 

Shbe  J.  concurred. 

BitAC&BVBN  J.  I  see  no  reason  to  change  the  opinion 
I  had  at  the  trial,  and  only  wish  to  guard  myself  against 
being  supposed  to  infringe  on  the  rule  that  the  principal 
is  not  criminally  responsible  for  the  acts  of  his  servant 

(«)3£.#J?.942.947; 
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1866.  or  agent.  We  only  decide  that  where  a  person  carries 
The  QuiBH  on  works  by  means  of  his  capital,  and  employs  Benrants, 
Stkphehs.  ^^^  ^^^  things  so  that  the  works  are  a  nuisance,  the 
same  evidence  which  would  be  sufficient  to  entitle  a 
private  person  to  maintain  a  civil  action  upon  the  case 
for  a  nuisance,  if  it  inflicts  injury  on  him  only,  is 
sufficient  also  to  maintain  an  indictment  for  a  nuisance 
ad  commune  nocumentum,  in  which  case  an  action  would 
not  lie :  the  same  rule  of  responsibility  for  the  acts  of 
his  servants  exists  in  both  cases. 

Rule  dischai^. 

]^^l^^^^y^.  In  Michaelmas  Term,  J.  W.  Bowen  (  G.  B.  Hughes  with 
him)  applied  for  leave  to  appeal  under  The  Common 
Law  Procedure  Act,  1854, 17  &  18  Vict.  c.  125.  s.  35.,  and 
referred  to  Reg.  v.  The  Inhabitants  of  Bedfordshire  (a), 
in  which  the  Court  gave  leave,  at  the  same  time  intima- 
ting a  doubt  whether  that  Act  applied  to  indictments. 

The  CouET  (CocKBURN  C.  J.,  Blackburn,  Mellob 

and  Lush  JJ.)  said  that  the  provisions  of  The  Common 

Law  Procedure  Act,  1854,  excepting  those  relating  to 

the  writ  of  mandamus,  which  was  made  subsidiary  to 

an  action,  applied  only  to  civil  proceedings,  and  clearly 

did  not  contemplate  the  case  of  an  indictment  even  though 

tried  on  the  civil  side ;    and  the  leave  given  in  Beg.  v. 

Tfie  Inhabitants  of  Bedfordshire  w^  given  improvidently. 

They  also  referred  to  The  Attorney  General  v.  Silknij  on 

appeal  (5). 

Application  refused. 

(a)  24  X.  J.  Q,  B.  81.  86;  8.  C,  4  £.  #  ^.  636,  in  which  latter 
report  the  ^yplication  for  leave  to  appeal  is  not  noticed.  The  prosaeator 
did  not  appeal ;  and  the  defendants  sabmitted  to  the  Terdict  given 
against  them.  (This  is  ex  relatione  Toeer^  Se^t)  See  also  B«Sf.  ▼. 
Leatham,7Jur.  N.  5.674,  678;  8.  C.  S  E.  f  E.  Q&8. 

(A)  2  K  #  a  681 ;  in  D.  P.,  10 i^.  L.  C  704. 
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Bryant  against  Foot.  [Wednesdci/, 

•/antMir^23rd.] 

1.  Concessnm,  that  a  marriage  fee  cannot  be  claimed  of  common    Custom, 
ri^ht,  but  may  be  due  by  cuetom.  Marriage  fee. 

2.  Where  there  has  been  long  continued  modem  ubct  of  a  right  Presumption. 
capable  of  a  le^  origin,  the  jury  may  and  ought  to  presume  it  to  haye    Rankness. 
existed  from  time  immemorial,  unless  the  contrary  be  proved  by  eri-  Modus  dect- 
dence,  either  direct  or  presumptive.  mandi. 

3.  Qutere,  if  a  payment  is  reasonable  in  itself,  it  makes  any  difference 
that,  in  consequence  of  changes  in  the  value  of  money  or  other  circum- 
stances, it  has  varied  from  time  to  time? 

4.  Such  a  ri^t  mav  be  disproved  by  proof  of  its  being  "  rank;"  t.  e. 
so  large  that  it  coula  not  possibly  have  existed  at  the  commencement 
of  the  time  of  legal  memory. 

5.  The  objection  of  rankness  is  not  confined  to  cases  of  claim  of  modus 
decimandi ;  per  Coekfmm  C.  J.,  Meilor  and  Lush  J  J.,  dissentiente  Black- 

OUTfl  J. 

6.  The  parson  of  an  agricultural  parish  claimed  a  fee  of  I3s.  on  every 
marriage  solemnized  in  his  parish  church.  A  special  case  found  that 
since  1806  the  sum  of  ISs.  or  I3s.  6d.  had  alwajrs  been  paid.  Power 
having  been  reserved  to  the  Court  to  draw  inferences  of  fact ;  Held,  per 
Cockfmm  C.  J.,  Meilor  and  Lush  JJ.,  dissentiente  Blackburn  J.,  that  the 
ehum  could  not  be  supported. 

n^HIS  was  an  issae  directed  by  a  Jadge's  order  to  try 
the  question  whether  \Zs.  (or  10«.  for  the  rector 
and  Zs.  for  the  derk)  was  the  legal  fee  or  accustomed 
duty  payable  on  the  marriage  of  a  man  and  woman  in 
the  parish  church  of  the  parish  of  Hortorij  in  the  county 
of  Buchmgham;  or  whether  there  was,  on  such  mar- 
riage, any  legal  or  accustomed  fee;  and,  if  any,  what 
was  the  amount  thereof. 

This  issue  came  on  to  be  tried  at  the  Sittings  at 
GuildhaU  after  Trinity  Term,  18G3,  before  the  Lord 
Chief  Justice,  when  it  was  ordered,  by  the  consent  of 
the  parties,  that  the  facts  should  be  stated  by  an  arbi- 
trator in  a  special  case  for  the  opinion  of  this  Court 

The  facts  were  as  follow.  As  far  back  as  the  year 
1808,  and  from  that  year  down  to  the  year  1854,  the 
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[1867.]      fee  paid  on  the  marriage  of  a  man  and  woman  in  the 
Bryaht""   parish  church  in  question  (except  in  the  cases  herrin- 
Foot.         ^^'  specified,  and  exdnsive  of  a  certain  fee  paid  for 
publication  of  banns),  was  either  18s.  6(L  or  19s,    Bat 
the  fee  most  frequently  paid  on  such  marriages  dnring 
the  above  period  was  ISs.  (that  is),  lOs.  for  the  rector 
and  &s.  for  the  derk.    The  defendant  gave  evidence  of 
thirty  marriages  which  had  been  solemnized  in  the 
parish  church  during  the  period  from  1808  to  1854^  and 
he  proved  that  in  twenty*one  of  them  which  had  hap- 
pened in  the  yean  1814,  1822,  1823,  1827,  1829, 1833, 
1848, 1844, 1846,  1849,  and  1850  respectively,  the  fees 
paid  were  ISs.  (that  is  to  say),  lOs.  for  the  rector  and  3f. 
for  the  derk,  and  that  in  nineteen  of  these  twenty-one 
cases  8f.  had  been  paid  for  the  banns ;  that  in  six  of  the 
thirty  cases  (which  had  happened  in  the  years  1806, 
1827, 1833, 1837,  and  1848  respectively),  the  fees  paid 
were  13«.  6d.,  and  that  in  three  of  these  six  cases  2s.  6iL 
had  been  paid  for  the  banns ;  that  in  two  of  the  thirty 
cases  (one  of  which  happened  in  the  year  1828  and  the 
other  in  the  year  1840),  the  fees  paid  were  ISs.  Sd,,  and 
3s.  for  the  banns;  and  that  in  one  of  the  thirty  cases 
(which  happened  in  the  year  1828),  the  fees  paid  were 
12s.  6d.,  and  Ss.  6d.  for  the  banns.    The  plaintiff  proved 
one  case  in  1815,  in  which  the  fees  paid  were  lOt.  6<f^ 
and  3s.  for  the  banns ;  one  in  1830,  in  which  the  eri- 
dence  left  it  doubtful  whether  the  fees  paid  were  13i.» 
and  3s.  for  the  banns,  or  13s.  &/.,  and  2s.  6d.  for  the 
banns ;  one  in  1884,  in  which  the  fees  paid  were  16s.  6(Lj 
and  3s.  for  the  banns ;  one  in  1847,  in  which  the  fees 
paid  were  17s.  6d.,  and  3s.  for  the  banns ;  and  one  in 
1853,  in  which  the  fees  paid  were  17s.,  and  3s.  for  the 
banns.    In  five  of  the  thirty  cases  proved  by  the  defen- 
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dant  there  was  not  any  evidence  as  to  what  sums  had       [1867.] 
been  paid  for  the  banns,  nor  did  it  appear  whether  or  in      brtahi 
what  proportions  the  money  had  been  divided  between        ^^^ 
the  rector  and  the  derk  in  any  case  in  which  the  fee 
paid  on  a  marriage  in  the  chnrch  had  been  more  or  less 
thanl3«. 

There  was  not  any  evidence  as  to  what  fees  had  been 
paid  on  marriages  in  the  church  prior  to  the  year  1808. 

In  the  year  1849,  the  Beverend  William  Broum,  who 
was  then  and  had  been  for  many  years  rector  of  the 
parish,  canaed  to  be  hung  up  in  the  vestry  of  the  parish 
church  a  table  of  fees,  with  this  heading: — ''Table  of 
fees  to  be  paid  in  the  parish  of  Horton^  county  of  Bucks/* 
and  in  that  table  there  are  (inter  alia)  the  following 
entries. 

"  For  a  marriage  by  banns,  with  certificate  of  mar- 
riage, ten  shillings* 
"  For  the  publication  of  banns  of  marriage,  three 

shillings. 
"  For  a  certificate  of  marriage,  baptism  or  burial, 
two  shillings  and  sixpence.'^ 

In  the  year  1854,  the  defendant  became  rector  of  the 
parish  of  Morton  ;  since  he  so  became  rector  up  to  the 
present  time  thirty-four  marriages  have  been  solemnized 
in  the  parish  church,  and  during  all  that  time  the  fee 
paid  for  a  marriage  (exclusive  of  a  fee  of  Ss.  for  publi- 
cation of  banns)  has  been  uniformly  13^.,  that  is,  lOs. 
for  the  rector  and  &.  for  the  clerk. 

The  fees  paid  on  marriages  have  been  sometimes  paid 
during,  but  most  frequently  after,  the  ceremony. 

Where  the  parties  have  applied  for  a  certificate  of 
marriage  immediately  after  the  ceremony,  it  has  been 
invariably  given  to  them  free  of  charge.  If  it  has  not 
been  applied  for  at  that  time  it  has  been  given,  on 
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[1867.]      application,  at  any  time  thereafter,  on  payment  of  a  fee 
Bbyant       of  2s,  6d. 
Foot.  In  the  majority  of  the  neighbouring  parishes,  the 

fees  paid  on  marriages  in  the  churches  of  those  parishes 
respectively  are  considerably  less  than  those  which  have 
been  usually  paid  on  marriages  in  the  parish  church  of 
Hartan.  But  in  some  of  the  neighbouring  parishes  the 
fees  are  the  same^  and,  in  one  or  two,  they  are  somewhat 
larger. 

By  the  order  of.  Nisi  prius  it  was  ordered  that  the 

Court  should  be  at  liberty  to  draw  all  inferences  of  &ct 

The  question  for  the  opinion  of  the  Court  was,  how, 

upon  the  facts  stated,  the  verdict  was  to  be  entered  on 

the  above  issue. 

The  case  was  ai^ed  in  Hilary  Term,  January  16, 19, 
1866,  before  Cockburn  C.  J.,  Blackburn,  Mellob  and 
Lush  JJ. 

Mellish  {Keane  and  Macnamara  with  him),  for  the 
plaintiff.— No  marriage  fees  are  due  of  common  right, 
though  a  claim  to  such  may  be  supported  by  custom, 
and  the  clergyman  must  sue  for  them  in  the  Ecclesiastical 
Court ;  which,  if  the  custom  is  disputed,  cannot  try  the 
question  of  its  validity ;  seeing  that  by  the  law  adminis- 
tered in  those  Courts  a  custom  may  be  proved  by  a 
usage  of  forty  years  only,  whereas  the  common  law 
requires  proof  from  time  immemorial ;  Andrews  v. 
Symson  (a).  Dean  and  Chapter  of  Exeier*s  case  (i)» 
Spry  V.  GaUap  (c).  Patten  v.  Castleman  (d),  and  the 
authorities  there  cited.  {^(yMaUey^  for  the  defendant, 
admitted  that  marriage  fees  are  not  payable  of  com* 

(a)  3  Ka.  527.  (6)  1  8M.  334. 

(c)  16  Jif.  #  W.  716. 

(d)  1  Lee's  Reports,  hy  Phillimare,  387. 


XXIX.  VICTORIA.  729 

mon  right]     In  order  to  render  good  a  cnstom  to  pay      [1867.] 
marriage  fees  it  must  have  existed  from  time  imme-      bbtaht 
morial,  viz.,  from  the  reign  of  Richard  I.,  and  be  rea-        pj^^^ 
Bonable,  and  certain ;  Shepliard  v.  Payne  (a),  Mounsey 
V.  Ismay  (J).     This  custom,  therefore,  must  have  had  its 
origin  before  the  Reformation,  but  it  is  extremely  ques- 
tionable whether  fees  for  marriage  were  allowed  by  the 
Roman  Catholic  Church  at  all;  Lyndewodes  Pravinc, 
lib.  3,  tit.  16  (c).  In  Hubert  Walter's  Legatine  Canons  at 
Westminster,  a.d.  1200,  can.  8, "  According  to  the  Lateran 
Council,   we  forbid  anything  to  be  demanded  fdr  in- 
ducting or  instituting  priests,  or  other  clerks,  for  burying 
the  dead,  or  giving  the  nuptial  benediction,  for  chrism,  or 
any  of  the  sacraments.     Let  the  offender  have  his  portion 
with  GehcusP* ;  2  Johnson's  Eccl  Laws.     In  Archbishop 
l^ngton^s  Constitutions,  A.n.  1222,  art.  27,  "We  firmly 
forbid  burial,  baptism,  any  ecclesiastical  sacrament,  or 
the  contracting  of  matrimony  to  be  denied  to  any  on 
account  of  money.     Our  will  is,  that  the  Ordinary  do 
justice  as  to  what  is  used  by  custom  to  be  given, 
according  as  it  is  more  largely  expressed  in  the  statute 
of  the  general  council.   To  demand  anything  for  chrism, 
or  the  holy  oil,  we  judge  unreasonable,  because  it  has 
so  often  been  forbid ;"  2  Johns.  Eccl.  Laws ;  2  Burn's 
Eccl,  Law,  480,  tit.  Marriage.     But  the  strongest  proof 
against  the  existence  of  a  supposed  immemorial  payment 
is  that  it  is  what  is  called  •'  rank,''  i.e.,  so  large  that  it 
could  not  have  existed  in  the  time  of  Richard  the  First; 
and  this  is  a  question  of  fact  and  evidence  rather  than 
of  law  ;  2  Eagle  on  Titltes,  186 ;  2  Blackst.  Comm.,  80-1, 
Pyke  V.  DowUng  (d).     Now,  so  large  a  fee  for  a  marriage 

(a)  12  a  B,  N,  8,  414  ;  affirmed  on  error,  16  Id,  132. 
(A)  \  H,^C,  729.  (c)  See  also  Ub.  5,  tit.  2. 

(d)  W.  BL  1257. 


Foot. 
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[1867.]  ^  18t.  or  13«.  6(L  is  obvionslj  rank,  especially  in  a  poor 
gj^y^j,  country  pariah.  It  would  be  unreasonable  even  at  the 
present  day,  and  utterly  absurd  in  the  reign  of  Richard  L, 
when  a  bull  or  cow  was  sold  for  4».  In  1836  the 
Legislature  fixed  the  marriage  fees  payable  to  registrars 
in  whose  presence  marriage  was  solemnized  at  lOi.  if 
the  marriage  was  by  license^  and  5«.  in  other  cases; 
6  &  7  H^.  4.  c.  85.  t.  22.  IBlaMum  J.  Are  we  boimd 
to  believe  as  matter  of  fact  that  this  payment  was  due 
in  the  reign  of  Richard  I.  ?]  Perhaps  not»  any  more 
than  when  a  title  by  lost  grant  is  pleaded  the  jury  are 
bound  to  believe  in  its  existence.  There  is  no  evidence 
of  this  payment  having  been  made  before  1808,  and  it 
has  not  been  constant  but  has  varied  from  time  to  tima 

(yMalky  {A.  J.  Stephens  and  Prideaux  with  him), 
for  the  defendant — It  may  be  conceded  that  in  order  to 
establish  an  immemorial  payment  it  is  not  necessary 
the  Court  should  believe  as  a  &ct  that  that  payment 
existed  in  the  time  of  Richard  I.  The  true  rule  is,  that 
from  uninterrupted  modem  user  a  jury  should  be  directed 
to  presume  the  immemorial  existence  of  the  paymeut 
claimed,  unless  evidence  is  given  to  the  contrary; 
Jenkins  v.  Harvey  (a),  Bex  v.  Joliffe  (&},  Shephard  v. 
PaynCf  in  error  (c).  [He  also  dted  Steer's  Parish  Lawy 
tit.  Marriage.'\  And  the  object  of  the  various  modem 
Prescription  Acts,  none  of  which  touch  this  case, 
was  to  take  away  the  scandal  of  juries  being  re- 
quired to  find  what  was  known  to  be  untrue;  ChiUy 
Statutes^  tit.  Prescription^  1810,  note  (i),  8rd  ed.  It  is 
enough  that  a  reasonable  fee  for  marriage  has  been 
always  paid  by  custom :  and  it  is  of  no  consequence 

(a)  I  C.  M.  4'  n.  877;  2  Id,  3»3. 

(b)  2B.^a  54.  (c)  16  a  B  N.  8.  132. 135. 
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that  the  amount  has  varied  with  the  value  of  money  or      [^^^7.] 
the  habits  of  the  times ;  Shephard  v.  Payne  (a).  Brtaiit 

As  to  the  objection  that  such  a  fee  as  the  present  foot. 
would  be  ''  rank/'  that  expression  only  applies  when  a 
prescriptive  claim  of  modus  decimandi  is  set  up ;  and 
even  there  it  is  doubtful  how  far  it  is  applicable  to  a 
farm  modus  at  all,  seeing  that  it  is  difficulty  after  so  long 
a  lapse  of  time,  to  know  the  drcumstanoes  which  might 
have  swayed  the  owners  of  the  land  to  grant  them ; 
Shelf ord  on  the  Tithe  Commutation  Acts,  8rd  ed.,  p.  220. 
Were  this  not  so,  the  claim  to  the  fee  of  an  Archdeacon's 
Registrar,  which  was  upheld  in  Shephard  v.  Payne  (&), 
must  have  been  rqected  as  rank.  Conceding  that  this 
fee  had  its  origin  before  the  Reformation,  the  Roman 
Catholic  Church  has  always  exacted  heavier  fees  in 
matters  where  the  human  passions  are  involved,  e.  g., 
for  weddings  and  churchings,  as  until  a  woman  was 
churched  she  could  not  lawfuUy  cohabit  with  her  hus- 
band. 28#.  has  been  the  charge  by  the  Roman  Catholic 
Church  in  Ireland  for  the  former.  For  this  reason  the 
charge  for  burials  was  low. 

Afellishy  in  reply. — It  is  against  public  policy  to  allow 
heavy  fees  to  be  exacted  for  solemnizing  marriage.  As 
to  the  cases  cited  on  the  subject  of  rankness — in  Jenkins 
V.  Harvey  (c),  and   Shephard  v.   Payne  (a),  the  Court 

(a)  12  C.  B,  N.  8.  414.  It  seems  that  where  there  is  general  evidence 
of  a  prescriptiye  claim  extending  oTer  a  long  time,  the  preenmption  of  a 
right  existing  from  time  immemorial  wiU  not  be  defeated  by  proof  of 
slight,  partial  or  occasional  Tariations  in  the  exercise  or  extent  of  the 
right  claimed.  See  the  elaborate  judgment  of  LittUdale  J.  in  Re^.  v. 
Archdaa,  8A.^E,  281.  In  Welcome  r.  Upton,  6  3f.  #  IT.  53a  540, 
Aiderson  B.  asks,  "  Would  the  claim  of  a  party  to  a  right  of  way  be 
defeated  by  shewing  that  some  person  had  narrowed  it  by  a  few  inches  ?" 

(*)   12  C.  B.  N,  8.  414 ;  affirmed  on  error,  16  Id,  132. 

(e)   2aAf.  #iJ.  393. 
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[1867.]  expressly  held  on  the  facts  that  the  amount  claimed  was 
BRiAn  ^^*  rank,  and  on  the  argament  of  the  latter  in  the 
Foot  Exchequer  Chamber,  the  counsel  for  the  defendant  did 
not  urge  the  objection  of  rankness  at  all^  but  reUed  on 
the  variable  character  of  the  payments.  The  case  is 
more  fully  reported  83  L.  J.  C.  P.  159.  Rex  v.  Joliffe  (a) 
is  inapplicable. 

Cur.  adv,  vulL 

The  Judges,  differing  in  opinion,  proceeded  to  giTC 
judgment  separately. 

Mellor  J.  The  question  raised  upon  this  special  case 
is,  whether  the  sum  of  13«.,  viz.,  10s.  for  the  rector, 
and  Ss.  for  the  clerk,  is  the  legal  fee  or  accustomed 
duty,  payable  on  marriage,  in  the  parish  church  of  the 
parish  of  Hortan,  in  the  county  of  Bucks.  By  the  order 
of  Nisi  prius  under  which  the  case  was  directed  to  be 
stated,  it  was  ordered  that  the  Court  should  be  at 
liberty  to  draw  all  inferences  of  fact. 

It  appears  from  the  case  that  from  the  year  1808  to  the 
year  1854  the  fee  actually  paid  was  either  13«.  6d,  or  ISi., 
with  an  occasional  additional  sum  varying  from  2s.  6d. 
to  ^.  6(L  for  the  publication  of  banns.  Upon  the 
argument  before  us  it  was  urged  on  the  part  of  the 
plaintiff,  that  there  is  no  accustomed  legal  fee  or  duty 
payable  to  the  parson  and  clerk  in  the  parish  of  Horttm 
on  the  celebration  of  marriages,  or  that  at  all  events  the 
fee  of  13«.6J.  or  13s.  is  unreasonable  and  void.  The  duty 
cast  upon  the  Court  by  the  order  of  Nisi  prius  is  to  draw 
such  inferences  from  the  facts  stated  as  a  jury  under 
ordinary  circumstances  would  be  required  to  draw  from 

(a)  2  B.  4-  C.  54. 
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them,  guided  by  an  appropriate  direction  from  the       [1867.] 
Judge  presiding  on  the  trial.     The  actual  question  to       brtaxt 
be  determined  is,  whether  the  fee  or  duty  of  13*.  6rf.  or        ^^^ 
ISs.g  claimed  as  the  fee  payable  on  marriages  in  the 
parish  of  Harton,  can  be  and  ought  to  be  presumed  to 
have  had  under  the  circumstances  a  legal  origin.    In 
other  words,  ought  a  jury  to  infer  from  the  facts  stated 
that  the  fee  or  duty  had  its  origin  in  some  custom  or 
convention  existing  in  the  parish  of  Harton  before  the 
time  of  legal  memory  ? 

The  rule  applicable  to  such  questions    in    general 

is  accurately  stated    by   Blaehbum  J.,  in    delivering 

the  opinion   of  the  majority  of  the  Judges    in  the 

Court  of  Exchequer  Chamber,  in  the  case  of  Skephard 

V.  Payne  (a) : — «'  In  favour  of  vested  interests,  and  for 

the  quieting  of  titles,  the  rule  of  evidence  has  been 

established,  that,  where  there  has  been  long-continued 

modem  user  of  a  right  capable  of  a  legal  origin,  the 

existence  of  that  legal  origin  should  be  presumed,  unless 

the  contrary  be  proved.     This  presumption  is  not  one 

juris  et  de  jure,  which  cannot  be  rebutted ;  but  neither 

is  it  one  purely  of  fact,  and  only  to  be  drawn  when  the 

jury  really  entertain  the  opinion  that  in  fact  the  legal 

origin  existed.    The  true  rule  seems  to  be  laid  down  by . 

Lord  Wemleydale  (then  Parks  B.)  in  Jenkins  v.  Har^ 

vey  (fi),  where  he  says  that  the  correct  mode  to  direct  a 

jury  is,  to  tell  them,  that,  from  uninterrupted  modem 

TLsage^  they  should  find  the  immemorial  existence  of  the 

payment  (if  that  be  necessary  for  its  validity),  unless 

some  evidence  is  given  to  the  contrary ;  or,  as  he  says, 

in  delivering  the  written  judgment  of  the  Court  on 

(a)  16  Com.  B.  N.  8. 132.  135-6. 
(6)  1  C.M.^R,  877.894/ 

▼OI-.  VII.  3  b  b.  &  s. 
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[1867].  the  second  trial  of  the  case  (o),  from  proof  that  an 
Bryant  office  existed  in  1752  'the  jury  may  and  ought  to  pre- 
FooT.  same  it  to  be  prescriptive,  if  that  be  necessary  to  make 
it  valid,  unless  the  contrary  he  proved.*  *' 

If  the  circumstances  of  the  present  case  do  not  differ 
from  those  of  Jenkins  v.  Harvey  (b)  and  Shephard  v. 
Payne  (c),  we  have  only  to  follow  the  rule  laid  down  in 
those  cases,  and  declare  the  fee  or  duty  claimed  to  be 
a  valid  fee.  It  was  however  contended  that  the  circum- 
stances of  the  present  case  do  essentially  distinguish  it 
from  Jenkins  v.  Harvey  and  Shephard  v.  Payne  \  and 
it  was  said  that,  in  order  to  support  the  fee  or  duty 
in  the  present  case,  we  must  infer  that  it  had  its  origin 
in  some  custom  or  convention  existing  in  the  parish  of 
Horton  before  the  time  of  legal  memory ;  and  that  the 
rankness  of  the  amount  claimed  afforded  the  **  strongest 
proofs  that  it  could  not  possibly  have  had  any  snch 
origin. 

With  some  hesitation  I  have  come  to  that  conclusion, 
and  think  that  the  rankness  of  the  amount  is  destruc- 
tive of  the  claim.  Prom  the  rule  laid  down  by  Parke  B. 
in  the  case  of  Jenkins  v.  Harvey  (i),  and  from  that 
more  elaborately  stated^  by  Blackburn  J.  in  Shephard  v. 
Payne  (c),  it  appears,  that  in  general  the  presumption 
that  the  payment  is  immemorial  is  to  be  made  ''unless 
some  evidence  is  given  to  the  contrary^'  or  "  unless  the 
contrary  be  proved.''  I  think  that  the  rankness  of  the 
fee  or  duty  claimed  meets  and  fulfils  the  qualification 
80  stated.  It  is  true  that  the  question  of  rankness  gene- 
rally arises  in  the  case  of  a  modus,  but  I  am  not  aware 
that  it  is  a  rule  peculiar  to  that  subject  matter,  and 

(a)  2  CM,  4^  B,  393,  407.  (h)  2  C.  M,  i  £,  877.  894. 

(c)  16  Com.  B.  h\  S.  132.  136-6. 
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it  certainly  does  not  appear  to  bave  been  so  considered       [1867.] 
in  the  case  of  Jenkins  v.  Harvey  (o),  wbere  a  toll  con-       Bryant 
tended  to   be  rank  was  upheld  by   the   Court,   as  a        j.J^^ 
toll  or  due  for  the  use  of  the  Port,  but  it  was  not  sug- 
gested that  the  rule  as  to  rankness  was  inapplicable  to 
such  a  claim;  and  in  Traheme  v.  Gardner  {b),  in  an 
action  to  recover  back  certain  fees  alleged  to  have  been 
improperly  received  by  the  steward  of  a  manor.  Lord 
Campbell  is  reported  to  have  said,  p.  939,  940,  '*  It  is 
clear  that  no  customary  fee  has  been  proved.    A  fee  of 
13«.  4^.  olearly  is  rank :  no  such  fee  could  have  been 
paid  in  tbe  time  of  Richard  I.;  and  the  payments  have 
m  fact  varied,  and  have  now  risen  to  an  amount  which 
must  be  repressed/' 

It  is  said  by  Mr.  Justice  Blackstone,  2  Comm.  30-1, 
that  in  the  case  of  modus  rankness  is  a  mere  rule  of 
evidence,  drawn  from  the  improbability  of  the  fact,  and 
''not  a  rule  of  la V  and  further  on  he  says,  ''if  the 
modus  set  up  is  so  rank  and  large,  as  that  it  beyond 
dispute  exceeds  the  value  of  Jkhe  tithes  in  the  time  of 
Richard   L,    this   modus   is    (in    point   of    evidence) 
felo  de  se  and  destroys  itself^  and  Mr.  Eagle,  in  his 
Booh  on  Tithes^  vol.  2,  p.  186,  says  that  the  objection  of 
rankness^  in  case  of  modus,  is  "  allowed  to  prevail  against 
Hie  uniform  proof  of  usage  during  the  time  of  living 
memory^  without  any  other  evidence  of  the  fact,  than  the 
mere  amount  of  the  payment  itself  and  again,  in  speak- 
ing of  the  practice  of  the  Courts  of  equity  in  such  cases, 
he  says^  they,  '*  by  their  constitution,  have  an  undoubted 
right  to  decide  the  fact  as  well  as  the  law  of  the  case; 
and  that  they  are  bound  to  overrule  a  modus,  where, 
they  see  that  the  internal  evidence  against  its  imme- 
[a)  2  a  M.  i'  R,  887.  894.  (6)  6  E.  ^  B,  913. 
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[1867.]  morial  existence  is  so  strong,  that  it  would  be  nugatory 
Bbtant  ^^^  oppressive  to  send  it  to  be  tried  by  a  jury."  A  fee 
Foot.  ^'  ^^^7  ^^  ^^''  ^^  ^'''  ^'  ^^PP^ars  to  be  a  very  laiige 
fee  payable  on  marriage^  even  at  the  present  day.  When 
we  consider  the  average  rate  of  wages  in  agricultural 
parishes^  the  fee  demanded  would  probably  more  than 
exhaust  a  week's  earnings  of  an  agricultural  labourer : 
and  it  is  to  be  observed  that  the  Legislature  in  the  year 
1836,  when  the  Marriage  Act  6  &  7  fV.  4.  c.  85.  was 
passed,  settled  by  sect.  22  the  fee  payable  to  the  regis- 
trar for  every  marriage,  if  by  license  at  10s.  and  if 
otherwise  at  5s.  This  appears  to  me  to  be  strong  to 
shew  that  the  fee  as  a  customary  fee  is  large  even  at 
the  present  day. 

If  then,  apparently  large  at  the  present  day,  what  raust 
it  have  been  in  the  time  of  Richard  the  First,  when  upon 
an  inquisition  held  a.  d.  1194  the  price  directed  to  be 
set  upon  a  bull  was  4s.,  upon  a  cow  the  same,  upon  a 
plough  horse  the  same,  upon  a  sheep  with  fine  wool 
lOd.y  upon  a  sheep  with  -coarse  wool  6d»f  upon  a  sow 
12d.f  and  upon  a  boar  12^.  7  Annals  of  Roger  de  Hoven- 
den,  by  Riley,  vol.  2,  p.  337.  It  cannot  be  doubted  that 
if  we  are  at  liberty  to  enter  upon  the  historical  inquiry, 
and  are  not  precluded  by  some  arbitrary  rule  from 
doing  so,  the  result  must  be  fatal  to  the  fee  or  duty 
claimed.  Its  effect  must  have  been  almost  to  prohibit 
marriage  in  the  parish  of  Horton  at  a  time  when 
marriage  was  considered  as  a  sacrament,  and  it  was 
the  policy  alike  of  law  and  religion  to  encourage  it 
Is  it  then  possible  to  treat  the  present  as  a  case  in 
which  the  presumption  of  a  legal  origin  ought  to  be 
drawn,  although  as  a  mere  matter  of  fact  we  may  not 
be  satisfied  of  it?  I  confess  it  appears  to  me  that 
the    presumption    ordinarily  to    be  made  is   actually 
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rebutted  by  the  irresistible  inference  arising  out  of  the       [1867.] 
rankness  of  the  amount.    Common  sense  revolts  at  the       Brtamt 
idea  that  a  fee  of  such  amount  could  have  existed  in  the        foot. 
time  of  Richard  I.,  and  under   such  circumstances  I 
cannot  merely  say  that  I  am  not  satisfied  it  existed^  but 
I  am  compelled  to  say  that  I  am  satisfied  that  it  did 
not  and  could  not  have  existed. 

In  coming  to  the  conclusion  that  the  fee  or  duty 
claimed  in  the  present  case  is  bad  for  the  reasons  above 
stated^  are  we  at  all  in  conflict  with  the  decision  in 
Shephard  v.  Payne  9    It  appears  to  me  that  we  are  not 
In  the  Court  of  Common  Pleas  fFilles  J.,  in  delivering 
the  judgment  of  the  Court,  12  C.  B.  N.  S.  414,  433, 
says; — "  He"  (Mr.  fViUs)  '*  also  argued,  that,  considering 
the  increase  in  the  value  of  money  since  the  epoch  of 
legal  memory,  the  claim  was  rank.      This  reasoning, 
however,  if  applicable  to  such  a  fee,  is  not  conclusive 
of  the  present  case ;  for  a  fee  need  not  be  of  a  fixed  and 
ascertained,  but  may  be  of  a  reasonable  amount ;  and, 
exercising  the  power  conferred  upon  us  by  the  case,  to 
draw  inferences  of  feet,  we  may  conclude,  that,  if  the 
clainr  can  be  sustained  in  point  of  law,  it  was  in  fact 
for  a  reasonable  fee :"  and  in  discussing  the  nature  of  the 
duty  in  respect  of  which  the  claim  in  that  case  was  made, 
he  says,  pp.  434-5  : — "  The  visitation  of  the  Archdeacon 
must,  for  this  purpose,  be  considered  as  for  the  benefit  of 
the  parish  at  large^  and,  amongst  others,  of  the  church- 
wardens themselves,  the  performance  of  whose  duties, 
besides,  is  facilitated  by  the  services  of  the  registrars." 
In  the  Court  of  Common  Pleas  the  question  of  rankness, 
if  applicable,  was  disposed  of  by  the  finding  of  the 
Court  that  the  claim  was  ''for  a  reasonable  fee.''  When 
that  case  came  before  the  Court  of  error  (a),  BramwellB.f 

(a)  16  C.  B,  y,  8.  132. 
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[1865'j.  p.  186,  supported  the  fee  for  the  reasons  given  by  the 
Bryant  Court  below,  although  the  other  Judges  present,  with- 
Foot.  ^^*  dissenting  from  the  reasons  stated  by  H^illes  J.  in 
delivering  the  judgment  of  the  Court  below,  based  their 
opinion  on  the  ground  that,  under  the  circumstanoes 
of  that  case,  the  fees  in  question  should  be  presumed 
to 'be  '' immemorial  fees  attached  to  the  office  of  re- 
gistrar/' 

No  point  as  to  rankness  was  made  by  the  learned 
counsel  who  argued  in  the  Exchequer  Chamber,  and 
the  attention  of  the  Court  was  not  called  to  it^  but  the 
case  was  ai^ed  mainly  on  the  question  whether  there 
could  be  "  a  fee  varying  in  pecuniary  amount  from  time 
to  time  with  the  changes  in  the  value  of  money,  and  other 
circumstances,  and  subject  only  to  the  restriction  that 
it  should  be  reasonable.''  The  fees  there  claimed  were 
from  the  churchwardens,  as  representing  the  entire 
pariihf  and  not  from  individual  parishioners,  and  there- 
fore probably  there  was  no  real  ground  for  imputing 
rankness  to  that  payment.  I  think  that  decision  does 
not  govern  the  present  case,  and  that  we  are  bound 
to  consider  the  amount  of  the  fee  as  creating  an  inpro- 
bability  so  great  that  it  could  not  have  existed  before 
the  time  of  legal  memory ;  and  that  no  jury  rightly 
directed  could  properly  have  come  to  any  conclusion 
affirming  its  existence. 

If»  therefore,  in  favour  of  vested  interests,  an  arbitrary 
rule  of  limitation  and  prescription  is  to  be  laid  down 
which  shall  render  the  historical  inquiry  unneoe8sary» 
let  it  be  done  by  the  Legislature  (a) ;  but  so  long  as  a  fee 

(a)  "  If  time,"  says  Loid  Piunkeit,  "  destroys  the  evidence  of  title*  the 
»ws  have  wisely  and  humanely  made  length  of  possession  a  Bubatitute 
for  that  which  has  been  destroyed.  He  comes  with  his  scythe  in  one 
hand  to  mow  down  the  muniments  of  our  rights ;  but  in  his  other  hand 
the  lawgiver  has  placed  an  hour  glass,  by  which  he  metes  out  inces- 
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or  duty  depends  upon  prescription  it  appears  to  me  that     [1867.] 
we  ought  not  to  presume  a  legal  origin  for  a  payment      betajit 
against  an  absolute  conviction  that  it  never  did  or  could        yoot, 
exist  before  the  time  of  legal  memory. 
Our  judgment  must  be  for  the  plaintiff. 

Blackbubn  J.  In  this  case  the  question  is  whether 
it  is  proved  that  a  fee  is  due  to  the  rector  of  Horton  on 
the  marriage  of  a  man  and  woman  in  the  parish  church 
of  that  parish.  The  evidence  has  been  taken  by  an 
arbitrator,  and  stated  in  a  case,  on  which  this  Court  is 
to  determine  whether  there  is  such  a  legal  fee  or  not, 
the  Court  having  power  to  draw  all  inferences  of  fact. 

The  substance  of  what  is  found  is,  that  there  is  no 
evidence  at  all  of  what  was  the  practice  before  the  year 
1808,  but  that,  from  that  year  down  to  the  commence- 
meut  of  the  present  dispute,  a  fee  of  13«.,  viz.,  \Qs.  to 
the  rector  and  8#.  to  the  clerk,  has  been  almost  uniformly 
paid ;  in  a  few  instances  the  sum  has  been  slightly  larger, 
and  in  one  instance,  and  in  one  only,  it  was  less  than 
18^.,  being  in  that  case  10/?.  6c/.  I  think  the  fair  infer- 
ence of  fact  to  be  drawn  from  this  is  that,  as  far  back 
as  living  memory  goes,  the  fee  of  13«.  has  been  taken  in 
this  parish  as  a  fee  of  right  payable  on  a  marriage ;  and 
I  have  no  hesitation  in  drawing  the  inference  of  fact  that 
the  same  fee  was  taken  before  the  year  1808,  when  the 
evidence  begins,  though  there  is  no  further  proof  of  that 
fact  than  that  it  was  taken  then  and  ever  since.  Mar* 
riage  fees  are  not  due  of  common  right,  but  by  imme- 
morial custom  in  a  parish  a  reasonable  fee  may  be  due 
there.     This  was  not  disputed  on  the  argument;  the 

santlj  those  portions  of  dnration  which  render  needless  the  evidence 
that  he  has  swept  away."  Lord  Brougham'a  Historical  Sketches  of 
Statesmen,  ^c,  toI.  2,  p.  39,  note.    Life  of  C.  J.  Bufhe, 
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[1867.]  oonteation  on  the  part  of  the  plaintiff  was  that  the 
Bbtami  evidence  here  established  the  fee  of  13*.  or  none;  and 
F^.  that  18«.y  which  even  in  modern  times  is  a  considerable 
fee,  must  in  the  times  before  legal  memorjr,  that  is  to 
say,  before  1189,  in  which  Ricliard  L  began  to  reign, 
have  been  so  excessive  that  this  Court  as  a  jury  ought,  in 
analogy  to  the  cases  in  which  moduses  have  been  upset  on 
the  ground  of  rankness,  to  draw  the  conclusion  of  fact  that 
the  fee  originated  since,  or  ought,  as  a  Court  of  law,  to 
hold  the  custom  bad  on  the  ground  that  such  a  fee  was 
then  at  least  excessive  and  unreasonable.  If  this  issue 
had  gone  to  trial  in  the  ordinary  way,  I  think  the  ques- 
tion must  have  been  left  to  the  jury.  I  think  the 
Judge  must  have  told  them  that,  where  a  right  is  shewn 
to  have  been  enjoyed  by  usage  as  of  right  as  far  back  as 
evidence  goes,  a  presumption  is  raised  in  favour  of  that 
right ;  that  if  it  could  have  a  legal  origin  it  in  fact  had 
one;  and  therefore  that  in  this  case  a  presumption 
arose  on  which  they  would  be  warranted  in  finding  this 
fee  to  have  been  taken  before  the  time  of  legal  memory : 
though  I  think  he  must  also  have  told  them  that  the 
presumption  was  not  one  of  law,  but  was  a  presumption 
of  fact  capable  of  being  rebutted,  and  that  the  amount 
of  the  fee  was  some  evidence  against  that  presumption. 
It  would  be  proper  in  him  to  give  them  advice  as  to  the 
degree  of  weight  that  they  should  give  to  the  presump- 
tion in  favour  of  the  long  continued  usage,  and  how 
much  they  should  require  to  be  proved  in  order  to  rebut 
it;  and,  as  the  jury  would  on  such  a  point  be  probably 
much  influenced  by  the  advice  thus  given,  probably  the 
verdict  would,  in  substance,  be  determined  by  the  opinion 
of  the  Judge.  In  the  present  case,  where  the  Judges 
themselves  are  to  find  the  facts,  the  whole  question  in 
my  mind  depends  on  what  is  the  advice  which  should 
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thus  be  given  by  ns  as  Judges  to  ourselves  as  jurors.       [1867.] 
Now  if  the  proper  consideration  is  merely  whether  the       buyani 
same  usage  proved  to  have  long  continued  in  modern         Yocn, 
times  did  tn  fact  prevail  before  the  reign  of  Richard  I., 
I  think  very  few  prescriptive  rights  could  be  established. 
No  doubt  usage  for  the  last  fifty  or  sixty  years  would 
be  some  evidence  of  usage  700  years  ago ;  but,  if  the 
question  is  to  be  considered  as  an  ordinary  question  of 
&ct9 1  certainly  for  one  would  very  seldom  find  a  verdict 
in  support  of  the  right  as,  in  fact,  so  ancient.     I  can 
hardly  believe,  for  instance,  that  the  same  fees  in  Courts 
of  justice  which  were  till  recently  received  by  the  officers 
as  ancient  fees  attached  to  their  ancient  offices  were  in 
fiict  received  700  years  ago ;  or  that  the  city  of  London 
took,  before  the  time  of  Richard  I.,  the  same  payments 
for  measuring  com  and  coals  and  oysters  which  they  do 
now.     I  have  no  doubt  the  city  of  Bristol  did  levy  dues 
in  the  Avon  before  the  time  of  legal  memory,  and  that 
the  mayor,  as  head  of  the  corporation,  got  some  fees  at 
that  time,  but  I  can  hardly  bring  myself  to  believe  that 
the  mayor  of  Bristol  at  that  time  received  5^.  a  year 
firom  every  ship  above  sixty  tons  burthen  which  entered 
the  Avon  ;  yet  the  claim  of  the  city  of  Bristol  to  their 
ancient  mayor's  dues,  of  which  this  is  one,  was  esta- 
blished before  Lord  Tenterden  in  1828.    I  think  the 
only  way  in  which  verdicts  in  support  of  such  claims, 
and  there  are  many  such,  could  have  properly  been 
founds  is  by  supposing  that  the  jury  were  advised  that 
in  favour  of  the  long  continued  user  a  presumption 
arose  that  it  was  legal,  on  ivhich  they  ouphi  to  find  that 
the  user   was  immemorial,  if  that .  was  necessary  to 
l^alize  it,  unless  the  contrary  was  proved,  that  pre- 
sumption not  being  one  purely  of  fact  and  to  be  acted 
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[1867.]      on  only  when  the  jury  really  entertain  the  opinion  that 
BiiT^ji,      in  fact  the  legal  origin  existed.     This  was  stated  by 
Toot.         P^rke  B.,  on  the  first  trial  of  Jenkyns  v.  Harvey  (a),  as 
being  his  practice,  and  what  he  considered  the  correct 
mode  of  leaving  the  question  to  the  jury ;  and  that  was 
the  view*  of  the  majority  of  the  J-udges  in  the  Court  of 
Exchequer  Chamber  in  Shephard  v.  Payne  (6).     This  is 
by  no  means  a  modem  doctrine  :  it  is  as  ancient  as  the 
time  of  Littleton^  who,  in  his  Tenurea^  sect  170,  says 
that  all  are  agreed  that  usage  since  the  time  of  Richard  L 
is  a  title — ^some  he  says  have  thought  it  the  only  title— 
of  prescription,  but  that  others  have  said  ''that  there  is 
also  another  title  of  prescription,  that  was  at  the  com- 
mon law  before  any  estatute  of  limitation  of  writs  && 
and  that  it  was,  where  a  custom,  or  usage,  or  other 
thing,  hath  been  used,  for  time  whereof  mind  of  man 
runneth  not  to  the  contrary.    And  they  have  said,  that 
this  is  proved  by  the  pleading,  where  a  man  wiU  plead 
a  title  of  prescription  of  custom.     He  shall  say,  that 
such  custom  hath  been  used,  firom  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  that  is  as 
much  as  to  say,  when  such  a  matter  is  pleaded,  that  no 
man  then  alive  hath  heard  any  proof  of  the  contrary ; 
nor  hath  no  knowledge  to  the  contrary ;  and  inaomach 
that  such  title  of  prescription  was  at  the  common  law, 
and  not  put  out  by  an  estatute,  ergo^  it  abideth  as  it  was  at 
the  common  law ;  and  the  rather,  insomuch  that  the  said 
limitation  of  a  writ  of  right  is  of  so  long  time  passed.  Ideo 
quaere  de  hoc'*  It  is  practically  the  same  thing  whether 
we  say  that  usage,  so  far  back  as  proof  extends,  is  a  title 
though  it  does  not  go  so  far  back  as  the  year  \\A%  or 

(a)  1  C.  AT.  #  R.  877. 894. 
(ft)  16  C.  B.  X  S.  132. 
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that  such  usage  is  to  be  taken,  in  the  absence  of  proof      [18G7.] 
to  the  contrary,  to  establish  that  the  usage  began  before       jhirAMr"^ 
that  year ;  and  certainly  the  lapse  of  400  years  since        y^ 
Littleton  wrote  has  added  force  to  the  remark,  'Uhe 
rather,  insomuch  that  the  said  limitation  of  a  writ  of 
right  is  of  so  long  time  passed.''     But,  either  way,  proof 
that  the  origin  of  the  usage  was  since  that  date  puts  an 
end  to  the  title  by  prescription ;  and  the  question  comes 
round  to  be  whether  the  amount  of  the  fee,  viz.  13s.,  is 
by  itself  sufficient  proof  that  it  must  have  originated  since. 
In  Shephard  y.  Payne  {a)  the  Court  of  Common  Fleas 
dealt  thus  with  the  argument  founded  on  the  facts  in 
that  case  that  there  was  evidence  that  the  fee  had  varied 
in  amount,  and  that,  considering  the  increase  of  the 
value  of  money  since  the  epoch  of  legal  memory,  the 
claim  was  rank: — "This  reasoning,  however,  if  appli- 
cable to  such  a  fee,  is  not  conclusive  of  the  present  case ; 
for  a  fee  need  not  be  of  a  fixdd  and  ascertained,  but 
may  be  of  a  reasonable  amomit;   and,  exercising  the 
power  conferred  upon  us  by  the  case,  to  draw  inferences 
of  fact,  we  may  conclude,  that,  if  the  claim  can  be  sus- 
tained in  point  of  law,  it  was  in  fact  for  a  reasonable 
fee.''     There  are,  no  doubt,  authorities  to  the  effect 
that   prescriptive  claims  must  be  certain;   and  those 
authorities  made  some  of  the  Judges  in  the  Exchequer 
Chamber  unwilling  to  affirm  this  doctrine  unnecessarily  : 
but  they  did  not  dissent  from  or  overrule  it,  and  my 
brother  Bramwell  preferred  to  base  his  judgment,  affirm- 
ing  that  of  the  Common  Pleas,  on  their  reasoning 
rather  than  on  that  which  seemed  to  the  majority  to 
render  it  unnecessary  to  decide  the  point.   I  think  that, 
if  a  custom  before  legal  memory  to  take  a  reasonable 

(a)  12  Cam,  B.  K  S,  41 1.  433. 
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[1867.]      fee^  which  in  process  of  time  has  got  taxed  and  fixed  at 

""brtaht       18*'* "  good,  the  doctrine  is  as  applicable  in  the  pre- 

FooT.        ^^^  ^^^^'  where  the  fee  is  payable  by  the  individual 

parishioner,  as  in  Shephard  v.  Payne  (a)»  though  the  fee 

was  there  payable  by  the  parish  officers  on  behalf  of 

the  whole  inhabitants* 

But  even  on  the  supposition  that  the  law  requires  an 
immemorial  fee,  in  order  to  be  valid,  to  have  been  at  all 
times  fixed  in  moneys  numbered,  I  think  that,  in  accord- 
ance with  the  general  practice  of  Judges  for  many  years, 
we  ought  to  advise  ourselves  as  jurors  to  give  sndi 
weight  to  the  presumption  arising  from  long  continued 
enjoyment  as  to  find  the  usage  immemorial,  unless  there 
is  proof  shewing  clearly  that  it  could  not  be.  The  cases 
before  Lord  TenterdeiC^  Prescription  Act,  2  &  8  fiT.  4. 
c.  71.,  are  to  be  found  collected  in  Serjt.  fFUliams's 
notes  to  Yard  v.  Ford  (i).  They  shew  that  though 
enjoyment  for  a  period  falling  short  of  that  since  the 
commencement  of  the  time  of  legal  memory  was  not  a 
title,  but  only  evidence  of  a  title,  yet  juries  were  directed 
to  find  such  a  title,  though  they  could  never  have  believed 
it  existed  in  fact  This  had  gone  so  far  that  in  Penwar- 
den  V.  Ching  (c),  where  there  was  a  plea  of  ''  an  ancient 
window/'  and  the  evidence  shewed  that  the  window 
was  only  twenty-two  years  old,  Tindal  C.  J.  refused  to. 
direct  a  verdict  on  the  ground  of  the  variance,  sayings 
'^  the  question  is  not,  whether  the  window  is  what  is 
strictly  called  ancient;  but  whether  it  is  such  as  the  law^ 
in  indulgence  to  rights,  has  in  modem  times  so  called^ 
and  to  which  the  defendant  has  a  right,  for  this  is  the 
substance  of  the  plea/'    This  ruling  perhaps  might  be 

(a)  12  C<m.  R  N.  8,  414. 433.  (b)  2  Wtns,  Saund,  174, 6tH  ed. 

(c)  M.  4-  M.  400. 
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questioned,  but  it  shews  what  in  the  opinion  of  a  very  [1867.] 
learned  and  cautious  pleading  Judge  was  the  substantial  ^j^^^j^^ 
question.  The  Prescription  Act  has  in  many  cases 
rendered  it  unnecessary  to  resort  to  the  old  doctrine, 
but  in  such  a  case  as  the  present  we  must  do  so,  and 
inquire  whether  the  plaintiff  has  satisfied  the  onus  cast 
on  him  of  rebutting  the  presumption  arising  from  con- 
tinued enjoyment  merely  by  the  argument  arising  from 
the  amount  of  the  fee. 

I  must  first  observe  that,  though  in  many  cases  the 
amount  of  a  modus,  or,  as  it  is  called,  its  rankness,  was 
held  snfiBcient  to  rebut  the  proof  of  its  antiquity,  yet 
so  far  as  I  know  that  reasoning  has  never  been  acted 
on  in  any  case  except  that  of  a  modus  decimandi ;  for 
what  is  said  by  Lord  Campbell  in  Traheme  v.  Gard- 
ner  (a)   is  entirely  obiter.    At  the  same  time  I  must 
acknowledge  that  I  do  not  see  on  what  principle  it 
could  properly  be  evidence  on  which  the  jury  might 
properly  be  advised  to  act  in  such  a  case  and  not  in 
others.     But  I  think  the  evidence  against  the  antiquity 
of  a  right  arising  from  the  change  in  the  value  of  money 
very  unsatisfactory.     From  what  was  said  by  Parke  B. 
in  delivering  judgment  in  the  first  case  of  Jenkins  v. 
Harvey  (&),  "  Upon  the  correctness  of  the  reasoning 
drawn  from  the  fact  of  the  value  of  money,  great  doubt 
may  be  entertained,''  he  seems  to  have  participated  in  this 
opinion.  We  know  indeed  that  the  coinage  has  since  the 
reign  of  Richard  the  First  been  altered,  so  that  the  coins 
which  represent  a  certain  number  of  what  we  now  call 
shillings  contain  less  silver  than  the  coins  which  at  that 
time  represented  an  equal  amount  of  what  was  called  shil- 
lings in  that  reign.     I  believe  that  the  coin  equivalent 
(a)  BRfB.  9ia  939-940.  (6)  1  C.  Jlf.  #  J?.  877.  894. 
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[1867.]  to  20«.  in  the  reign  of  Richard  I.  when  new  ought 
Brtamt  to  have  contained  as  much  silver  as  58i.  at  present  : 
.Foot.  ^^^  ^^  ^  ^^  ^  enter  into  this  question  I  think  a  con* 
siderable  deduction  ought  to  be  made  on  this  head,  for 
I  do  not  believe  that  the  coins  in  actual  currency  at 
that  time  were  plump.  I  think  it  probable  that  they 
were  much  clipped  and  sweated,  so  that  their  exchange- 
able value  was  considerably  below  what  it  ought  to  have 
been.  I  also  believe  that  silver  was  scarcer  in  those  days 
than  now^  and  therefore  as  a  general  rule  commodities 
would  exchange  for  less  silver  than  now;  and  the 
country  was  no  doubt  much  poorer  than  now ;  so  that 
for  all  these  reasons  a  fee  of  \Zs,  in  those  days  would 
be  much  more  difficult  to  come  at  than  a  fee  of  the 
same  nominal  amount  now.  But  when  on  this  the 
conclusion  is  based  that  a  particular  payment  for  a 
particular  thing  could  not  have  been  ancient,  I  think 
we  make  a  rash  leap  in  the  dark.  Many  things  were 
so  much  rarer  in  those  days  than  they  are  now  that 
they  commanded  a  far  higher  price.  Thus  in  Magna 
Charta,  9  H.  3.  c.  21.,  the  ''old  price  limited  for 
carriage'^  is  declared  to  be  for  carriage  with  two  horscR 
\0d,  a  day;  for  three  horses  \Ad,  a  day;  so  that 
the  hire  of  an  additional  horse  for  a  day  would  seem 
to  have  been  Ad.  In  stat.  18  &.  8.  c.  78.  ».  38.  the 
commutation  for  statute  labour  on  the  highway  is  fixed 
for  "  a  cart  and  one  horse  or  beast  of  draught  2«.  and 
for  every  cart  of  two  horses  or  beast  of  draught  Zs.** 
so  that  the  hire  of  an  additional  horse  was  1«.  It  would 
be  a  very  rash  conclusion  that  the  proportion  between 
the  value  of  money  in  1773  and  money  of  the  same 
nominal  value  before  legal  memory  was  not  more  than 
three  to  one,  but  I  think  it  clear  it  would  be  a  rash 
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inference,  and  in  the  case  of  the  hire  of  carriage  a  [1867.] 
wrong  one,  that  a  scale  of  price  which  bore  so  high  a  bryaiii  ~ 
proportion  could  not  be  ancient  I  think  the  probable 
solution  of  this  is,  that  carriage  in  the  old  times  was 
scarce,  and  therefore  commanded  a  high  price.  But 
why  are  we,  without  any  reason  that  I  know  of,  to 
conclude  that  priests  were  then  common,  and  that  their 
services  commanded  a  low  price?  In  many  of  the  cases 
in  which  moduses  have  been  upset  the  assumption 
seems  to  have  been  that  in  making  a  bargain  with  the 
tithe  payers  the  parson  must  necessarily  have  had  the 
worst  of  it,  that  if,  on  looking  at  the  amount,  it 
appeared  that  supposing  the  bargain  was  really  made 
before  legal  memory  he  must  have  made  an  extortionate 
bargain ;  which  was  an  impossibility.  Why  should  we 
say  that  the  clergy  before  the  time  of  Richard  I., 
backed  as  they  were  by  all  the  power  of  the  State  and 
the  Papacy,  should  not  often  have  succeeded  in  estab- 
lishing large  fees?  I  may  remark  also,  that  as  the 
marriage  was  first  performed,  and  then  the  payment 
of  the  fee  enforced  by  ecclesiastical  censures  and  not 
otherwise,  it  is  probable  that  the  fees  were  in  practice 
remitted  where  the  parties  were  poor.  But  I  do  not 
much  rest  on  this.  I  do  not  at  all  doubt  that  the  value  of 
money  has  changed  since  a.  d.  1189,  and  to  such  an  extent 
that  most  payments  which  it  is  now  worth  while  to  col- 
lect must  have  been  at  that  time  very  high :  and  I  do  not 
dispute  that  this  affords  a  fair  ground  for  an  antiquary 
to  conclude  that  most  of  the  payments  now  taken  as 
ancient  have  either  begun  or  been  increased  since  the 
date  of  legal  memory.  But  I  find  no  cases,  except  those 
of  moduses,  in  which  the  amount  of  the  payment  has 
alone  been  held  sufficient  to  rebut  the  presumption  of 
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[1867.]  immemorial  antiquity;  and  there  are  so  many  vested 
B,iY^„,  rights  which  have  been  undisputed^  or  if  disputed  estab- 
Foot  Hshed  though  the  rankness^  if  a  suflScient  objection, 
would  be  patent,  that  I  think  the  cases  as  to  moduses 
must  be  taken  to  establish  an  exception  from  the 
general  rule  (an  anomalous  and  illogical  exception  I 
agree) ;  and  that  in  all  other  cases  the  practice  of  the 
Judges  has  been  not  to  direct  juries  to  consider  the 
rankness  or  large  amount  of  a  customary  payment 
shewn  to  have  been  in  fact  taken  as  of  right  as  long  as 
living  memory  or  evidence  goes  as  alone  enough  to 
rebut  the  presumption  that  the  usage  had  a  legal  origin. 
The  effects  of  a  contrary  decision  on  vested  interests 
will  be  very  startling ;  for  there  can  seldom  be  a  payment 
of  sufficient  amount  to  be  worth  collecting  in  modem 
times  and  yet  not  so  large  as  to  be  open  to  the  ob- 
jection of  rankness.  I  think  the  Judges  from  the 
time  of  Littleton  downwards  have  been  desirous  to 
make  the  law  reasonable  and  practically  just^  and 
have  to  some  extent  succeeded  in  this;  and,  though 
this  may  have  been  originally  a  judicial  usurpation,  I 
am  very  unwilling  to  undo  what  they  have  done,  and 
recur  to  antiquated  unreason.  I  think  therefore  that 
in  finding  the  facts  in  this  case  I  ought  to  give  so  mudi 
weight  to  the  presumption  in  favour  of  the  vested 
enjoyment  as  of  right,  and  so  little  to  the  change  in 
the  value  of  money,  that  I  ought  to  find  this  usage 
immemorial  and  this  fee  ancient  If  the  fact  that  the 
fee  is  ancient  be  once  found,  then  I  think  the  Court,  as 
a  matter  of  law,  must  make  every  presumption  in  favour 
of  it  if  it  could  have  a  legal  origin. 

I  think  therefore  our  judgment  ought  to  be  in  favour 
of  the  defendant 
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CocKBu&N  C.  J.    The  question  in  this  case  is  whether      [1867.] 
a  daim  made  by  the  rector  of  the  parish  of  Horton  to      bjitahi 
a  fee  of  10#.  for  himself,  and  8*.  for  the  derk,  on  the        j,^ 
celebration  of  every  marriage  in  the  parish  church,  can 
be  upheld  in  law.    I  am  of  opinion  that  it  cannot. 

It  is  dear  that  a  fee  on  the  cdebration  of  marriage 
in  a  parish  church  can  only  be  claimed  by  virtue  of  an 
immemorial  custom  in  the  parish,  and  the  question  is 
whether  the  evidence  establishes  the  existence  of  a 
custom  in  the  parish  of  Horton  for  the  payment  of  this 
fee  firom  the  time  of  legal  memory. 

It  appears  that  firom  the  year  1808  to  the  time  of 
bringing  this  action,  a  fee  has  been  invariably  paid  on 
the  cdebration  of 'marriage  in  this  parish.  In  a  con- 
siderable majority  of  instances  the  fee  paid  was  10«.  for 
the  rector,  and  &.  for  the  derk ;  in  a  few  instances  the 
fee  to  the  rector  was  \2s.  6cL,  to  the  clerk  2s.  6d.  In 
a  small  number  of  instances  the  fee  to  the  rector  was 
still  higher.  Now,  though  it  is  laid  down  that  it  is 
essential  to  the  validity  of  a  custom  that  it  shall  have 
been  uniform,  I  think  upon  the  whole  it  may  be  taken 
that  from  the  year  1808  downwards  a  fee  of  15«.  has 
been  customary  in  this  parish,  although  in  a  few  in- 
stances a  larger  fee  has  been  paid.  Taking  it,  therefore, 
that  the  custom  to  pay  the  fee  now  claimed  is  shewn 
to  have  existed  since  the  year  1808,  it  would  prima 
fade  follow,  according  to  the  established  rule  as  to 
presumption  in  such  cases,  that  we  ought  to  presume 
the  previous  existence  of  the  custom  for  an  antecedent 
period  extending  as  far  back  as  the  time  of  legal 
memory. 

But  it  is  equally  clear  that  this  rule  must  be  taken 
with  this  important  qualification,  that  it  can  only  be 

VOL.  VII.  So  B.  &;  s. 
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[1867.]  applied  when  the  presumption  of  immemoriality  is  not 
Bbtaht~  rebutted,  either  by  proof  of  the  actual  origin  of  the 
custom  since  the  time  of  legal  memory,  or  by  its  appear- 
ing that  the  custom  could  not  possibly  have  existed  at 
that  date.  In  either  of  these  cases  the  presumption  is 
inadmissible,  and  the  custom,  whatever  may  have  been 
its  duration,  has  no  binding  validity  in  law.  Further- 
more, it  is  immaterial  whether  the  impossibility  of  the 
origin  of  the  custom  having  been  beyond  the  time  of 
legal  memory  is  shewn  by  extrinsic  evidence  or  is  to  be 
gathered  from  the  nature  of  the  alleged  custom  itself;  as 
where,  in  the  case  of  an  alleged  customary  payment,  the 
amount  is  so  large  as  to  make  it  impossible  that  such  a 
payment  .can  have  been  established  as  far  back  as  the 
reign  of  Richard  I. 

Now,  when  it  is  borne  in  mind  that  the  parish  of 
Horton  is  a  rural  parish,  inhabited  principally  by  agri- 
cultural labourers,  and  that  a  fee  of  \Zs,  on  the  cele- 
bration of  marriage  is,  even  in  our  day,  for  people  of  this 
class  a  very  high  fee,  it  seems  quite  impossible  to  believe, 
looking  to  the  relative  value  of  money  in  the  12th  cen- 
tury and  at  the  present  day— even  if  the  disproportion  be 
taken  at  the  most  moderate  rate, — that  such  a  payment 
can  have  been  exacted  and  submitted  to  in  the  reign  of 
King  Richard  I.  Without  entering  into  any  speculative 
discussion  on  this  subject,  it  is  enough  to  refer  to  the 
Statute  of  Labourers  {a)  to  be  satisfied  that  looking  to 
the  rate  of  wages  fixed  thereby,  the  payment  of  such  a 
fee  at  that  period  is  altogether  out  of  the  question.  The 
question  is  whether  under  these  drcumstanoes  we  are 
called  upon  to  do  violence  to  our  consciences  both  as 
Judges  and  as  jurymen,  (for  we  are  judges  of  fact  as  well 

(a)  25  Ed.  a  e.  1.  9t.  1  . 


Foot. 


XXX.    VICTORIA.]  751 

as  of  law  in  this  case,)  by  holding  that  this  custom  dates  [1867.] 
back  to  the  time  of  legal  memory^  when  we  are  con-  bbvant 
Tinced  that  snch  cannot  be  the  case. 

I  readily  admit  that  the  law   which  requires  pre- 
sumption or  custom  to  1)e  carried  -back  for  a  period  of 
nearly  700  years  is  a  bad  and  mischieyous  law^  and  one 
which  is  discreditable  to  us  as  a  civilized  and  enlightened 
people,  but  such  is  the  law;  and  while  it  so  continues,  I 
consider  myself    in    administering  it   bound    to    ad- 
minister it  as  I  find  it;  nor  do  I  feel  myself  warranted  in 
undermining  or  frittering  it  away  by  subtle  fictions  or 
artificial  presumptions,  inconsistent  with  truth  and  fact. 
The  law  of  England  ever  has  been,  and  still  is,  in  respect 
of  prescriptive  rights,  in   a  most  unsatisfactory  state. 
The  common  law  admitted  of  no  prescription  in  the 
matter  of  real  estate,  or  of  any  franchise  which  was 
matter  of  record,  as  not  lying  in  grant.     In  respect  of 
things  incorporeal,  lying  in  grant,  it  admitted  of  a  species 
of  prescription,  not  upon  the  ground  that  possession  or 
enjoyment  for  a  given  period  gave  an  indefeasible  right, 
but  on  the  assumption,  when  possession  or  enjoyment 
had  been  carried  back  as  far  as  living  memory  would  go, 
that  a  grant  had  once  existed  which  had  since  been  lost. 
Practically  speaking,  by  means  of  this  presumption, 
prescriptive  rights  were  established  in  respect  of  mattera 
which  lay  in  grant     Protection  in  respect  of  real  estates, 
after  continued  and  peaceable  enjoyment,  was  effected, 
not  by  the  law  being  that  after  possession  for  a  given 
number  of  years,  the  right  of  property  should  be  abso- 
lutely acquired,  but  by  the  indirect  contrivance  of  de- 
barring the  adverse  claimant  from  the  benefit  of  the 
procedure  by  which  alone  his  right  could  be  established. 
And  here,  again,  our  ancestors,  instead  of  fixing  a  given 
8  c  2 
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nnmber  of  years  as  tbe  period  within  which  legal  pro- 
ceedings to  recover  real  property  must  be  resorted  to, 
had  recourse  to  the  singular  expedient  of  making  the 
period  of  limitation  run  from  particular  events  or  dates. 
From  the  time  of  Henry  I.  to  that  of  Henry  III.,  on  a 
writ  of  right,  the  time  within  which  a  descent  must  be 
shewn  was  the  time  of  King  Henry  I.  In  the  20th  year 
of  Henry  III.,  by  the  Statute  of  Merton^  the  date  was 
altered  to  the  time  of  Henry  II.  Writs  of  Mort  d'anoestor 
were  limited  to  the  time  of  the  last  return  of  King  John 
from  Ireland  into  England  ;  writs  of  novel  disseisin  to  the 
time  of  the  king's  first  crossing  the  sea  into  Gascany.  In 
the  previous  reign,  according  to  Glanville(a),  the  dissebin 
must  have  been  since  the  last  voyage  of  King  Henry  II. 
into  Normandy.  So  that  the  time  necessary  to  bar  a  claim 
varied  materially  at  different  epochs.  These  matters  re- 
mained till  Stat  8  Edward  1.  c.  89.,  when,  as  all  lawyers 
are  aware,  the  time  within  which  a  writ  of  right  might 
be  brought  was  limited  to  cases  in  which  the  seisin  of 
the  ancestor  was  since  the  time  of  King  Richard  I., 
which  was  construed  to  mean  the  beginning  of  that  king's 
reign,  a  period  of  not  less  than  86  years.  The  Legis- 
lature having  thus  adopted  the  reign  of  Richard  I.  as 
the  date  from  which  the  limitation  in  a  real  action  was 
to  run,  the  Courts  of  law  adopted  it  as  the  period  to 
which,  in  all  matters  of  prescription  or  custom,  l^al 
memory,  which  till  then  had  been  confined  to  the  time 
to  which  living  memory  could  go  back,  should  thence- 
forth be  required  to  extend.  Thus  the  law  remained  for 
two  centuries  and  a  half,  by  which  time  the  limitation 
imposed  in  respect  of  actions  to  recover  real  property 
having  long  become  inoperative  to  bar  claims  which  had 
(a)  Lib.  13.  e,  33. 
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their  origin  posterior  to  the  time  of  Richard  1.,  and  [18670 
having  therefore  ceased^  practically,  to  afford  any  pro-  Bbtant 
tection  against  antiquated  claims,  the  Legislature,  in  the  Foot. 
32nd  of  Henry  the  Eighth  (a),  again  interfered,  and  on 
this  occasion^  instead  of  dating  the  period  of  limitation 
from  some  particular  event  or  date,  took  the  wiser 
course  of  prescribing  a  fixed  number  of  years  as  the  limit 
within  which  a  suit  should  be  entertained.  The  Legis- 
lature having  thus  altered  the  period  within  which  rights 
to  real  estate  could  be  asserted  by  parties  out  of  pos- 
session,  the  Courts  on  this  occasion  omitted  to  follow  the 
analogy  of  the  recent  statute,  as  fixing  the  date  from 
which  legal  memory  was  to  commence,  as  they  had  done 
on  the  passing  of  the  statute  of  the  8  Edw.  1.  e.  89. ;  and 
adhered,  in  aU  that  related  to  prescription  or  custom,  to 
the  previously  established  standard.  It  was  of  course 
impossible  that,  as  time  went  on,  the  adoption  of  a  fixed 
epoch  as  the  time  from  which  legal  memory  was  to  run, 
should  not  be  attended  by  grievous  inconvenience  and 
hardship.  Possession,  however  long,  enjoyment,  how- 
ever uninterrupted,  afforded  no  protection  against  stale 
and  obsolete  claims  on  the  assertion  of  long  abandoned 
rights.  And,  as  Parliament  failed  to  intervene  to  amend 
the  law,  the  Judges  set  their  ingenuity  to  work,  by 
fictions  and  presumptions,  to  atone  for  the  supineness  of 
the  Legislature,  and  to  amend,  so  far  as  in  them  lay,  the 
law,  which  I  cannot  but  think  they  were  bound  to  ad- 
minister as  they  found  it.  They  first  laid  down  the 
somewhat  startling  rule  that  from  the  usage  of  a  lifetime 
the  presumption  arose  that  a  similar  usage  had  existed 
firom  a  remote  antiquity ;  next,  as  it  could  not  but  happen 
that  in  the  case  of  many  private  rights,  especially  in  that 
of  easements,  which  had  a  more  recent  origin,  such  a 

(a)  32  R  8.  c.  2. 
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[1867.]  presumption  was  impossible^  judicial  astuteness,  to  sup- 
Bryant  port  possession  and  enjoyment,  which  the  law  ought  to 
Foot.  ^*^®  invested  with  the  character  of  rights,  had  recourse 
to  the  questionable  theory  of  lost  grants.  Juries  were 
first  told  that  from  user  during  living  memory,  or  even 
during  twenty  years,  they  might  presume  a  lost  grant  or 
deed ;  next  they  were  recommended  to  make  such  pre- 
sumption; and  lastly,  as  the  final  consummation  of 
judicial  legislation,  it  was  held  that  a  jury  should  be  told 
not  only  that  they  might,  but  also  that  they  were  boaad 
to  presume  the  existence  of  such  a  lost  'grant,  althongh 
neither  Judge  nor  jury  nor  anyone  else  had  the  shadow 
of  a  belief  that  any  such  instrument  had  ever  really 
existed.  In  this  manner  the  Courts  have  endeavoured 
to  supply  the  deficiency  of  the  law  in  the  matter  of 
rights  acquired  by  possession  and  enjoyment.  When 
the  doctrine  of  presumptions  had  proceeded  far  towards 
its  development,  the  Legislature  at  length  interfered, 
and  in  respect  of  real  property  and  of  certain  specified 
easements,  fixed  certain  periods  of  possession  or  enjoy- 
ment as  establishing  prescriptive  rights.  But  with  regard 
to  all  prescriptions  or  customs  not  provided  for  by 
statutory  enactment  the  law  remains  as  before. 
.  "With  reference  to  the  doctrine  of  presumption.  Sir 
W,  D.  Evans  has  observed  that,  though  it  may  be 
convenient  that  this  doctrine  should  be  adhered  to,  be 
should  ''  ever  retain  the  sentiment,  that  the  introduction 
of  such  a  doctrine  was  a  perversion  of  legal  principles, 
and  an  unwarrantable  assumption  of  authority ;"  2  Evans 
PothieTi  189.  In  this  view  I  entirely  concur,  and 
although  I  may  fed  bound  to  follow  in  the  beaten  track 
which  prior  decisions  have  marked  out,  I  am  not  pre- 
pared to  do  violence  to  my  own  convictions,  or  to  direct 


XXX.   VICTORIA.]  756 

a  jury  to  do  likewise^  by  presuming  in  any  case  not  [1867.] 
governed  by  positive  authority^  the  existence  of  a  state  brta>t 
of  things  which  I  am  satisfied  never  existed  at  all.  ^^^ 
But  so  far  from  its  having  been  held  that  on  a  claim 
of  customary  payment  the  fact  of  such  payment  having 
been  made  as  far  back  as  living  memory  goes  must 
necessarily  in  all  cases  lead  to  the  presumption  of  an 
immemorial  custom^ 'it  is  well  established  that  in  the 
case  of  moduses^  the  raukness,  as  it  is  called^  of  a 
modus — that  is^  the  &ct  that  the  amount  paid  is  such 
that^  looking  to  the  comparative  value  of  money^  it  is 
impossible  that  such  a  sum  could  have  been  paid  by 
arrangement  between  the  parson  and  the  parishioners 
in  the  time  of  Richard  I., — is  fatal  to  the  modus^  as  it 
rebuts  the  presiuuption  which  would  otherwise  arise 
from  the  modem  usage.  The  analogy  between  the 
case  of  payment  under  a  modus  and  such  a  payment 
as  the  present  appears  to  me  to  be  complete.  The 
doctrine  as  to  rankness  being  fatal  to  a  modus  does  not 
arise  from  any  peculiarity  in  the  nature  of  a  modus. 
It  rests  entirely  on  the  fact  that  the  amount  paid  is  v 
incompatible  with  the  possibility  of  such  a  payment 
having  been  established  as  far  back  as  the  commence- 
ment of  the  reign  of  Richard  I.  I  am  utterly  at  a  loss 
to  conceive  why^  if  the  payment  of  the  fee  claimed  by 
the  rector  in  the  present  case  should  appear  equally  rank 
by  reason  of  its  being  in  excess  of  what  could  have  been 
a  fee  payable  on  marriages  in  the  parish  of  Horton  in 
the  twelfth  century,  the  same  principle  should  not  be 
equally  applicable. 

The  case  of  Shephard  v.  Payne,  in  which  the  payment 
of  fees  to  the  registrars  of  an  Archdeaconry  Court  was 
involved,  and  which  was  first  before  the  Court  of  Common 
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[1867.]  Pleas  (a),  and  afterwards  before  the  Court  of  Exchequer 
Bbtaiit  Chamber  (ft),  is  the  only  authority,  so  far  as  I  am  aware, 
fJ^^  which  may  be  thought  to  have  a  contrary  tendency.  But  in 
that  case,  though  the  question  of  rankness  incidentally 
arose,the  Court  disposedof  itby  holdingthat,  as  it  appeared 
that  the  amount  of  the  fees  taken  had  varied  from  time 
to  time,  it  might  be  inferred  that  the  custom  was  not 
for  a  fixed  payment,  but  for  the  payment  of  a  reasonable 
fee.  In  that  view  the  question  of  rankness  of  course 
became  immateriaL  The  judgment  of  the  Court  of 
Common  Pleas  was  affirmed  by  the  Court  of  Exchequer 
Chamber,  but  not  on  the  same  ground,  the  Court  appa- 
rently not  having  adopted  the  view— certainly  a  novel 
one — of  the  Court  below,  that  the  want  of  uniformity  in 
the  payments — usually  thought  to  be  fittal  to  a  payment 
claimed  by  custom,  warranted  the  inference  of  a  custom 
to  pay  such  varying  amount  as  might  from  time  to  time 
be  reasonable.  The  Court  of  Exchequer  Chamber,  so 
fiur  as  I  can  gather  from  the  judgment,  proceeded  on 
the  ground  that,  though  the  fees  had  varied,  which 
circumstance  would  prima  facie  be  fatal  to  a  customary 
payment,  this  objection  ought  not  to  prevail,  the  modem 
payments  having  been  uniform.  The  question  of  rank- 
ness does  not  appear  to  have  entered  into  the  con- 
sideration of  the  Court,  or  to  have  influenced  the 
judgment.  I  consider  myself  therefore  fully  at  liberty 
to  apply  to  the  present  case  the  principle,  long  since 
established  in  cases  of  modus,  that  rankness  in  an 
alleged  customary  payment  is  fatal  to  its  validity. 

I  am  fully  sensible  of  the  inconveniences  which  may 
result  from  the  application  of  this  principle  to  other 
instances  of  customary  payments,  such  as  tolls,  fees  and 

(a)  12  C.  B.  N.  S,  414.  (6)  16  C.  B.  N,  8,  132, 
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the  like;  but  these  inconyeniences  flow  necessarily  from  [1867.] 
theviceaudbadnessofthelaw^whichrequires  that  nothing  BbtImt 
short  of  an  existence  little  less  than  seven  centuries  shall  ^wn. 
give  validity  to  a  custom  however  reasonable  in  itself. 
While  that  law  subsists  I  am  bound  to  act  upon  it;  and 
though  bound  by  the  authority  of  past  decisions  to  hold 
that  usage  extending  as  far  back  as  living  memory  goes, 
or  during  a  certain  number  of  years,  requires  the  pre- 
sumption of  immemoriality^  I  cannot  be  a  party  to  sub- 
verting the  law  by  presuming  that  which  I  am  perfectly 
satisfied  is  in  point  of  fact  impossible.  The  utmost 
length  to  which  the  cases  have  gone  is  that^  to  uphold 
continued  possession  or  enjoyment,  a  previous  possession 
or  enjoyment  for  an  indefinite  period,  or  lost  grants,  or 
the  Hke,  may  be  presumed,  however  improbable  it  may 
be  that  the  presumption  was  well  founded.  It  has  no- 
where been  held  that  such  a  presumption  is  to  be  made 
where  the  thing  to  be  presumed  is  impossible  (a).  Being 
then  convinced  that  the  customary  payment  claimed  by 
the  defendant,  the  rector,  could  not  possibly  have  existed 
in  the  time  of  Richard  1.,  and  that  consequently  the 
custom  is  not  in  the  legal  sense  immemorial,  I  feel  bound 
to  give  judgment  in  fitvour  of  the  plaintiff. 

Lush  J.  expressed  his  concurrence  with  the  judgments 
of  the  Lord  Chief  Justice  and  MeUor  J. 

Judgment  for  the  plaintiff  (6). 

{a)  Nulla  impossibilia  sunt  pnesmnenda^  Co,  LiU,  78  b.     Lex  non 
intf^ndit  aliquid  impossibile,  12  Co.  89. 
{b)  Error  has  been  brought  upon  this  judgment 
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[Friday, 

Ifommber 

22nd.] 

Lands  Clauses 
Consolidation 
Act,  1845, 
8  #  9  Vict, 
c,  18.  s.  52. 
Taxation  of 
costs. 
Scvisw  of 
taxation. 


Owen  against  The  London  and  North  Western 
Railway  Company. 

By  The  Lands  ClansesCoDBolidiition  Act»  1845,8  &;9  Viet,  e,  la  s.  52., 

the  costs  of  an  inquiry  before  a  jniy  as  to  the  valne  of  lands  to  be  purchased, 
&c.,  "  shall,  in  case  of  difference,  be  settled  by  one  of  the  Hasten  of  the 
Ck)nrt  of  Queen's  Bench  of  England  or  Ireland,  according  as  the  lands 
are  situate."  A  railway  Company  gave  a  claimant  notice  to  treat  under 
sect  18  of  that  Act :  he  claimed  65(¥. ;  the  Compan;^  did  not  agree,  and 
^ye  him  ten  days  notice,  under  sect  38,  of  their  intention  to  cause  a 
jury  to  be  summoned,  and  offered  4I0OL  :  he  took  no  notice  of  the  offisr. 
The  Company  issued  their  warrant  to  the  sheriff,  and  gave  notice  of  the 
time  and  place  of  holding  the  inquiiy.  Before  that  time  arrived  the 
claimant  gave  notice  that  he  would  accept  400/. :  the  ComMny  then 
refused  to  giye  it  The  jury  gave  the  daimant  d50f.  and  a  Master  of 
this. Court  haying  taxed  the  costs  under  sect  52:  held,  that  the  duty 
was  imposed  upon  him  by  that  section  as  an  independent  arbitrator,  and 
not  as  an  officer  of  this  Court,  and  therefore  the  Court  had  no  power  to 
review  his  taxation. 


TN  this  Term,  November  5th,  Littler  obtained  a  rule 
calling  on  the  claimant  to  shew  cause  why  the 
Master  should  not  be  at  liberty  to  review  his  taxation 
of  costs,  or  why  his  allocatur  should  not  be  set  aside, 
on  the  ground  that  the  claimant  was  not  entitled  to 
costs. 

The  London  and  North  Western  JtaUway  Company, 
being  desirous  to  take  certain  premises  of  the  claimant, 
gave  him  the  usual  notice  to  treat  under  sect  18  of 
The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vid. 
c.  18.,  requiring  him  to  give  the  particulars  of  his 
interest  in  them,  and  of  the  claim  made  by  him  in 
respect  thereof.  He  gave  the  particulars,  stating  his 
interest  to  be  as  yearly  tenant,  and  claimed  650^1  The 
Company  did  not  agree ;  and  on  the  14th  January  they 
gave  him  ten  days  notice,  under  sect  38,  of  their  inten- 
tion to  cause  a  jury  to  be  summoned.    At  the  same 
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time  they  offered  him  400/.^  but  he  took  no  notice  of  the 
offer.  The  Company  then  issued  their  warrant  to  the 
sheriff^  and  on  the  25th  May  gave  the  claimant  notice 
of  the  time  and  place  of  holding  the  inquiry.  Before 
that  time  arrived  the  claimant  gave  notice  that  he  would 
accept  the  offer  of  400/.;  but  the  Company  having 
incurred  expense  in  making  preparations  for  the  inquiry 
refused  to  give  it;  and  on  the  inquisition  before  the 
sheriff  the  jury  gave  him  850/. 

Afterwards  the  claimant  applied  to  have  his  costs  oi 
the  inquiry  taxed  by  one  of  the  Masters  of  this  Courts 
in  pursuance  of  sect.  52,  on  the  ground  that  as  the 
Company  before  the  time  fixed  for  the  inquiry  had 
refused  to  pay  the  sum  previously  offered  that  offer 
had  ceased  to  exist,  and  therefore  the  costs  must  be 
borne  by  the  Company.  The  Master  was  of  that 
opinion,  and  taxed  the  claimant's  costs. 

By  The  Common  Law  Procedure  Act,  1845,  8  &  9 
Vict  c.  18.  s,  52.,  ''The  costs  of  any  such  inquiry 
shall,  in  case  of  difference,  be  settled  by  one  of  the 
Masters  of  the  Court  of  Queen's  Bench  of  England 
or  Ireland^  according  as  the  lands  are  situate,  on  the 
application  of  either  party,  and  such  costs  shall  include 
all  reasonable  costs,  charges,  and  expenses  incurred 
in  summoning,  impannelling,  and  returning  the  jury, 
taking  the  inquiry,  the  attendance  of  witnesses,  the 
employment  of  counsel  and  attomies,  according  to  the 
verdict  and  judgment  thereon,  and  otherwise  incident 
to  such  inquiry.'' 
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[1867.] 

OWEH 
LONPOH 

and 
North 

W£8TBBR 

Railway 
Company. 


Day  shewed  cause. — First.  This  Court  has  no  power 
to  review  the  taxation  of  these  costs  by  the  Master. 
Under  stat  8  &  9  Vict.  c.  18.  «.  52.,  the  costs  are  referred 
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[1867.] 

OWEM 
V. 

LONDOll 

and 
North 

Westbrm 
Railway 

Company. 


[MICHAELMAS  TERM. 

to  him  as  an  independent  arbitrator,  and  not  as  an 
officer  of  this  Court,  and  he  is  to  determine  the  liabilily 
as  well  as  the  amount.      Erk  J.  so  held  in  Re  Bass  and 
The  York,  Newcastle  and  Berwick  Baiboay  Company  (a) 
in  the  Bail  Court;  though  in  TTie  Metropolitan  Baihotq^ 
Company,  appts.,  Tumham,  respt.  (b),  he  supported  a  con- 
trary yiew.     ILush  J.    Would  not  a  mandamus  lie  to 
the  Master  if  he  refused  to  tax  the  costs  in  a  case  in 
which  the  statute  gave  them ;  and  a  certiorari  to  remove 
his  allowance  of  them  where  the  statute  said  that  they 
should  not  be  given  ?]     The  Court  may  have  a  general 
controlling  power  over  his  decision,  but  not  by  a  motion 
such  as  this.      ICocUmm  C.  J.    In  note  (c)  to  2  ChitL 
Stat  1162,8rded.,  Tennant  v.  The  Mayor,  §-c.  of  Bel- 
fast  (c)  and  In  re  Scully  v.   The  Great  Southern  and 
Western  Railway  Company  (d)  are  referred  to  as  in 
accordance  with  Be  Boss  and   The  York,  Newcastle  and 
Berwick  Bailway  Company  (a).    Lush  J.  In  the  latter  of 
the  Irish  cases  the  Court  refused  a  mandamus  to  the 
Master  to  review  his  taxation,    Crampton  J.  saying 
''There  never  was  a  case  where  the  Court  issued  a  man- 
damus to  its  own  officer/']    In  In  re  The  Sheffield  Water- 
works Act,  1864,  and  In  re  The  Claim  of  fVroithly  {e),  the 
Court  of  Exchequer  held  that  it  had  no  jurisdiction 
to  review  the  Master's  taxation  under  sect.  67  of  The 
Sheffield  Waterworks  Act,  1864,  27  &  28  Vict.  c.  oocxxiv., 
which  enacted  that  costs  payable  in  respect  of  claims  under 
the  Act  should,  in  case  of  difference,  be  taxed  and 
settled  ''  by  a  Master  of  a  superior  Court  of  law  at 
Westminster  (on  the  principles  and  according  to  the 


(a)  bD,^L,  696.  {b)  14  C.  B.  ^.  &  212. 

(e)  nir,LawB€p,2^.  {d)  II L-.  Law  Btp.  292, 

(#)  4  ^.  #  a  74. 


XXX I.    VICTORIA.] 


761 


rules  and  on  payment  of  the  fees  observed  and  paid  on 
the  taxation  and  settlement  of  costs  in  actions  at  law).'' 
That  enactment  is  more  favourable  to  the  jurisdiction  of 
the  Court  than  sect.  52  of  stat.  8  &  9  Vict  c.  18.;  for 
in  the  former  the  Master  is  directed  to  tax  the  costs  in 
a  particular  manner^  and  is  a  less  independent  person 
than  nnder  the  latter.  This  Court  has  in  several  cases 
reviewed  the  taxation  of  costs  by  the  Master  under  sect. 
52  of  stat.  8  &  9  Vict.  c.  18.;  but  either  the  matter  was 
brought  before  the  Court  for  its  decision  like  a  point 
reserved  at  Nisi  prius,  as  In  re  Haytoard  and  The  Metro^ 
poUtan  Railway  Company  {a),  or  the  parties  agreed  to 
come  to  the  Courts  as  in  Cobb  v.  The  Mid  Wales  Rail- 
way Company  (&)»  or  the  point  was  not  raised^  Re  BaUs 
and  The  Metropolitan  Board  of  Works  (c). 

Secondly.  The  offer  was  sufficient  under  sect.  51. 
[On  this  point  he  was  stopped^  the  Court  saying  that 
it  might  not  be  necessary  to  decide  it.] 


[1867.] 
Owen 

V. 

Loudon 
and 

North 
Wkstkbh 
Bailway 
Company. 


Littler,  in  support  of  the  rule.— Stat.  8  &  9  Vict  c.  18. 
s,  52.  imposes  a  statutory  duty  upon  the  Masters  as  the 
officers  of  this  Court.  The  Legislature  must  be  presumed 
to  have  selected  the  Masters  knowing  their  status  and 
position,  and  with  the  intention  that  they  should  be  sub- 
ject to  the  superintendence  of  this  Court.  [Lush  J.  Do 
you  say  that  this  Court  has  power  to  lay  down  a  scale  of 
costs  ?  In  every  judgment  entered  up  in  this  Court  the 
award  of  costs  is  stated  to  be  the  act  of  the  Court.  The 
Legislature  have  not  referred  this  taxation  of  costs  to  the 
Court  as  they  have  done  the  taxation  of  the  costs  of  con* 
veyances  to  the  Court  of  Chancery  in  sect.  83.    Cockbum 


(a)  4  B.  4'  S.  787. 


(h)  7  B,  4-  S.  267. 


(f)  7  B.  4'  S.  177. 
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[1867.]  C,  J.  Sect.  52  points  out  the  officers  of  the  Court  as 
distinguished  from  the  Court  as  much  as  if  it  had  said 
that  the  undersheriff  should  tax  the  costs.]  The  judg- 
ment of  Erie  J,  in  Re  Roms  and  The  York,  Newautle  and 
Berwick  Railway  Company  {a),  so  far  as  it  is  founded  on 
a  comparison  of  sect  52  with  sects.  80»  83, 126,  is  hardly 
borne  out.  Sect.  80,  which  provides  for  the  coats  to  be 
paid  by  the  promoters  of  the  undertaking  in  cases  of 
moneys  deposited  in  the  Bank  for  the  purchase  of  lands, 
or  compensation  in  respect  of  lands  purchased  or  taken, 
gives  the  power  of  ordering  them  to  the  Court  of 
Chancery  in  England  or  the  Court  of  Exchequer  in 
Ireland  ;  but  that  is  because  they  are  costs  in  proceedings 
in  Chancery,  which  are  in  the  discretion  of  the  Court 
The  83rd  section  is  similar  to  the  53rd,  and  there  is  no 
decision  whether  the  Court  of  Chancery  has  jurisdiction 
to  revise  the  taxation  of  costs  under  it  by  a  Master.  Sect. 
126,  which  provides  that  the  costs  of  litigation  respecting 
the  title  to  land,  if  determined  in  favour  of  the  party 
claiming,  shall  be  borne  by  the  Company,  directs  that 
they  shall  if  disputed  be  settled  by  the  proper  officer  of 
the  Court  in  which  the  litigation  took  place :  that  would 
be  the  ordinary  course  with  respect  to  the  costs  of  pro- 
ceedings at  law  or  in  equity.  Stat  27  &  28  VicL  c. 
cccxxiv.  8,  67.,  on  which  In  re  The  Sheffield  Waterworks 
Act,  1 864,  and  In  re  The  Claim  of  Wroitldy  (ft)  was  decided, 
imposed  on  the  Master  the  duty'*  not  as  a  mere  officer  of 
the  Court  but  as  one  of  fifteen  designated  persons,"  which 
is  oneof  the  grounds  of  the  judgment  of  J?raifiMie//B.,  p.  78. 
In  The  Metropolitan  Railway  Company,  appts.,  Tiamham^ 
respt  (c),  which  does  not  appear  to  have  been  brought  to 


(a)  bD,^LA 


ih)  4fi:#a74. 


(c)  14  C.  B.  N.  8.  212L 
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the  notice  of  the  Court  in  the  preceding  case,  ErU  C.  J., 
after  referring  to  his  decision  in  Re  Ross  and  The  York, 
Newcastle  and  Berwick  Railway  Company  (a),  said,  p. 
223, ''  I  remember,  however,  a  case  in  the  full  Court,  in 
the  time  of  Lord  JJenman  (of  which  I  find  no  report), 
where  it  was  considered,  that,  the  Master  being  an  officer 
of  the  Court,  the  exercise  of  whose  duties  is  subject  to 
certain  known  incidents,  his  allocatur  must  be  subject  tb 
review.  It  is  true,  that,  in  the  performance  of  this  par- 
ticular duty,  he  is  deputed  by  Parliament  and  not  by  the 
Court;  but  I  believe  I  have  the  sanction  of  the  other 
members  of  the  Court''  {Willes^  Byles  and  Keating  JJ.) 
^  for  saying  that  this  latter  view  is  in  accordance  with 
the  law/'  It  could  not  have  been  intended  that  the 
decision  of  the  Master  should  be  finaL  The  decision  of 
the  arbitrator  as  to  costs  under  sect.  34  is  not  so ;  Yates 
V.  The  Mayor  tfc,  of  Blachbum  (*).  [Lush  J.  That 
was  an  action  on  the  award,  not  an  application  to  set  it 
aside.  By  the  recent  statute  30  &  31  Vict  c.  127.  s.  37., 
''The  costs  of  and  incidental  to  the  arbitration  and 
award''  under  The  Lands  Clauses  Consolidation  Act, 
1845, ''  shall,  if  either  party  so  requires,  be  settled,  as 
between  the  parties,  by  one  of  the  Masters  of  the  Court 
of  Queen's  Bench.*'] 


[1867.] 
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CocKBUBN  C.  J.  This  rule  must  be  discharged  on 
the  ground  that  we  have  no  jurisdiction  to  interfere  in 
the  matter  of  this  taxation. 

As  to  the  authorities.   In  the  first  place  Erie  J.,  when 

a  member  of  this  Court,  in  Re  Ross  and  The  York, 

Newcastle  and  Berwick  Railway  Company  (a),  held  that 

the  Court  had  no  power  to  review  the  decision  of  the 

(fl)  5D,fL.  695.  (b)  6  H.  4'  N.  61. 
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Master  upon  the  matter  referred  to  him  by  sect  52  of 
The  Lands  Clauses  ConsoUdation  Act,  1845,  8  &9  Fur^ 
c  18.  But  in  The  Metropolitan  Railway  Company ^  appts., 
Tumham,  respt.  {a),  that  learned  Judge,  after  he  became 
Chief  Justice  of  the  Common  Pleas,  changed  his  views 
on  the  subject,  and  two  of  the  other  Judges  concurred 
with  him;  fFillee  J.,  however,  was  not  prepared  to 
decide  against  the  case  of  Re  Ross  and  The  Yorky 
Nnocastle  and  Berwick  Railway  Company  (b).  On  the 
other  hand  the  Court  of  Exchequer,  on  the  construction 
of  an  enactment  in  all  respects  analogous  to  that  before 
us,  The  Sluffield  Water  Works  Act,  1864,  27  &  28  Vict 
c.  ccczxiv.  8.  67.,  where  the  decision  rested  on  the  same 
principle,  took  the  opposite  view.  The  same  question 
arose  before  the  Court  of  Queen's  Bench  in  Ireland^  in 
Tennani  v.  The  Mayor  ffc.  of  Belfast  (c),  and  they  held 
that  they  had  no  jurisdiction  on  such  a  motion  as  this 
to  review  the  taxation  by  the  Master. 

The  authorities  being  thus  divided  we  must  exercise  oar 
own  judgment.  My  mind  arrives  at  the  conclusion  to 
which  Erie  C.  J.  came  in  Re  Roes  v.  TTie  Yorhj  Newcaede 
and  Berwick  Railway  Company  (6),  and  on  the  same 
grounds.  I  feel  the  force  of  Mr.  Litder^s  argument,  that 
supposing  the  Court  has  no  power,  except  possibly  by 
certiorari,  of  correcting  a  taxation,  if  the  Master,  in  the 
exercise  of  his  judgment,  should  have  proceeded  on  a 
wrong  principle,  the  evil  would  be  without  remedy, 
but  we  cannot  on  that  account  assume  to  ourselves 
an  authority  which  the  Legislature  has  not  given  as. 
The  only  ground  on  which  we  can  exercise  juris- 
diction in  a  matter  of  taxation  is,  that  the  fixing  the 


(a)  14  a  B.  N.  8.  312.  (*)  6  Z>.  #  X.  605. 

{€)  II  Ir,  Law  Rep.  290, 
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amount  of  costs  to  be  awarded  to  the  successful  party^ 
is  the  act  of  the  Court  itself.  It  being  inconvenient 
that  the  time  of  the  Court  should  be  occupied  in  such 
matters,  the  Masters  are  delegated  officers  to  assist  us, 
aud  we  have  necessarily  jurisdiction  to  control  them  in 
anything  which  we  may  think  wrong.  But  when  the 
L^^ature  imposed  the  duty  of  taxation,  not  on  the 
Court,  but  on  its  officer,  without  rendering  it  necessary 
that  the  Court  should  be  appealed  to,  we  have  no 
authority  over  him.  I  agree  with  what  Erie  J.  said  in 
Be  Ross  and  The  York^  Newcastle  and  Berwick  Railway 
Company  (a),  "  where  the  Court  refers  the  taxation  to 
its  officer,  it  has  the  power  of  reviewing  it;  because 
the  power  of  the  officer  is  delegated  to  him  by  the 
(^ourt ;  and  his  act  is  not  effective,  unless  adopted  by 
the  Court"  But  that  does  not  apply  to  the  case  before 
us  in  which  the  authority  of  the  Master  is  derived,  not 
from  the  Court  itself,  but  from  the  act  of  the  Legislature 
in  imposing  this  duty  on  him.  If  in  imposing  this  duty 
on  the  Masters  of  this  Court  the  Legislature  had  used 
the  language  of  the  83rd  section  of  stat.  8  &  9  VtcL  c. 
18.  with  reference  to  the  taxation  of  the  costs  of  convey- 
ances, that  they  should  be  taxed  by  one  of  the  Taxing 
Masters  of  the  Court  of  Chancery,  or  by  a  Master  in 
Chancery  in  Ireland,  '*  upon  an  order  of  the  same 
Court/'  that  would  have  been  sufficient  to  give  the 
Court  jurisdiction  to  control  the  Masters  in  the  exercise 
of  their  authority.  But  no  such  language  is  used  in 
sect  52. 


[1867.] 
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Shbb  J.     The  provisions  of  the  52nd  section  of  stat  8 
&  9  Vict  c.  18.  must  be  read  and  construed  with  the  83nL 
(a)  bD.^L.  095.  G99. 
VOL.  VII.  3d  b.  &  s. 
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In  the  latter,  ivhich  relates  to  the  taxation  of  the  costs  of 
conveyances,  it  is  provided  that  if  the  promoters  of  an 
undertaking  and  the  party  entitled  to  such  costs  shall 
not  agree  as  to  the  amount  thereof,  "  such  costs  shall 
be  taxed  by  one  of  the  Taxing  Masters  of  the  Court  of 
Chancery,  or  by  a  Master  in  Chancery  in  Ireland,  upon 
an  order  of  the  same   Court,   to  be  obtained  upon 
petition  in  a  summary  way  by  either  of  the  parties," 
and  the  promoters  of  the  undertaking  shall  pay  what 
the  Master  certifies  to  be  due  in  respect  of  such  costs, 
and  in   default  thereof  they  may  be  recovered  in  the 
same  way  as  any  other  costs  payable  under  an  order 
of  the   Court.     By    that    section  jurisdiction  in   the 
taxation  of  the  costs  is  given  to  the  Court  of  Chancery 
over  its  Master.     But  the  52nd  section  simply  provides 
that  the  costs   of  any  inquiry  before  a  jury  shall  be 
settled  by  one  of  the  Masters  of  the  Court  of  Queen's 
Bench  of  Enffhnd  or  Ireland  on  the  application  of  either 
party ;  and  it  goes  on  to  provide  that  "  such  costs  shall 
include   all  reasonable  costs,   charges,  and  expenses,^' 
incident  to  the  inquiry,  including  those  incurred  in  the 
attendance  of  witnesses,  the  employment  of  counsel  and 
attorneys.     In  this  section  there  is  no  reference  to  the 
Court  of  which  the  Masters  are  ofiBcers,  except  by  way 
of  describing  the  person  who  in  case  of  difference  is  to 
settle  the  amount.     It  seems  to  me  probable  that  the 
Legislature,  knowing  that  the  costs  of  an  inquiry  before 
a  jury  in  the  matters  to  which  this  section  applies  are 
costs  reasonably  taxable  upon  a  different  principle  and 
upon  a  more  liberal  scale  than  costs  between  party  and 
party  in  an  ordinary  suit,  selected  the  Masters  of  the 
Court  of  Queen's  Bench  as  the  fittest  persons  to  determine 
what  are  the  reasonable  costs  to  be  allowed  to  the  party 
entitled  to  them  in  this  exceptional  proceeding.     The 
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63rd  section  contains  a  provision  for  the  recovery  of  the 
costs,  which  seems  to  me  to  shew  that  the  Legislature 
intended  that  the  taxatioh  of  them  should  be  in  the 
absolute  discretion  of  the  Master,  for  it  provides  that 
"  if  any  such  costs  shall  be  payable  by  the  promoters  of 
the  undertaking,  and  if  within  seven  days  after  demand 
such  costs  be  not  paid  to  the  party  entitled  to  receive 
the  same,  they  shall  be  recoverable  by  distress,  and  on 
application  to  any  justice  he  shall  issue  his  warrant 
accordingly.'^  It  is  true  the  same  words  occur  in  the 
83rd  section :  after  providing  that  the  costs  may  be 
recoverable  in  the  same  way  as  costs  payable  under  an 
order  of  the  Court,  it  goes  on  "  or  the  same  may  be 
recovered  by  distress  in  the  manner  hereinbefore  pro- 
vided in  other  cases  of  costs,"  that  is,  as  in  the  53rd 
section.  But  that  section  has  no  provision  like  that 
in  the  earlier  part  of  the  83rd,  which  gives  the  Court 
jurisdiction  to  direct  what  is  to  be  done  by  the  Master. 
I  therefore  concur  with  the  Lord  Chief  Justice,  that 
the  view  taken  by  Erk  J.  in  Re  Ross  and  The  York, 
Newcastle  and  Berwick  Railway  Company  (a)  was  right, 
and  that  the  Master  is  invested  by  section  52  with  the 
character  and  authority  of  an  original  arbitrfitor,  from 
whose  decision  there  is  no  appeal. 


[1867.] 
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Lush  J.  It  is  clear  to  me  that  we  have  no  juris- 
diction to  interfere  in  this  taxation  unless  it  is  given 
us  by  sect.  52  of  stat.  8  &  9  Vict.  c.  IS.,  for  there  is  no 
proceeding  in  this  Court  out  of  which  such  a  jurisdiction 
can  arise.  The  warrant  for  the  summoning  of  a  jury 
does  not  issue  from  this  Court;  there  is  no  jury 
process  issuing  from  it,  nor  is  the  judgment  on  the 
{a)  hV.^L.  695. 
3  D  2 
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inquisition  signed  in  it.  On  looking  carefoHv  ihrongli 
the  clauses  of  the  statute  I  cannot  find  a  single  word 
which  manifests  an  intention  on  the  part  of  the  L^ 
lature  to  clothe  us  with  the  power  of  controUing  the 
taxation  of  these  costs.  If  it  had  so  intended,  sect  52 
would  have  given  the  power  of  settling  the  costs  to 
the  Court,  or  would  have  conferred  on  us  a  controlling 
power  over  the  exercise  of  the  jurisdiction  given  to  the 
Master.  But  that  section  merely  directs  that  the  costs 
of  the  inquiry  "  shall,  in  case  of  difference,  be  settled 
by  one  of  the  Masters  of  the  Court  of  Queen's  Bench." 
That  is  the  designation  of  a  person  not  as  an  officer  of 
the  Court,  subject  to  its  controul  and  regulations,  but 
because  he  is  a  person  conversant  with  the  taxation  of 
costs. 


Mellor  J.  I  take  no  part  in  the  judgment  becanse 
I  have  an  interest  in  the  matter,  but  I  may  aaj  that, 
having  heard  the  argument,  I  entirely  concur  in  the 
opinion  of  the  Lord  Chief  Justice. 

Rule  discharged,  without  costs. 


1866. 


Friday, 
June  8th. 


Tarneb  against  Walker. 
[Reported  vol.  6,  p.  871.] 


Wednesday, 
June  Idth. 


Eellt  against  Sherlock. 
[Reported  ante,  p.  480.] 
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The  Queen  against  Alderman  Stone  and  The    Thunday, 

May  3lBt. 

Metropolitan  Railway  Company. 


Lands  datues 

1.  A  notice  to  treat  for  the  purchase  of  land  under  The  Lands  Clauses    ^.^  i  aic  o  a. 
Consolidation  Act»  1846,  8  &  9  Vict  c.  18.  *.  18.,  given  by  the  promo-   ^yicrclQ 
ten  of  a  rail^waj  Company  to  a  tenant  having  no  greater  interest  than  ft  ^  ^g  'x21. 
tenancy  from  year  to  year,  is  not  a  requiring  possession  within  sect  121    y^Q^^^^  ^^^^ 
so  as  to  entitle  him  to  have  his  compensation  assessed  by  justices.  y^  nurchate 

2.  Quart,  whether  he  has  any  remedy  against  the  promoters  for  tying  -.f  f%„j 

greater  than 
from  year  to 

TN  Easter  Term,  Horace  Lhyd  obtained  a  rule  calling  y^r. 

on  the  defendants  to  shew  cause  why  a  mandamus 
should  not  issue  commanding  the  defendant  Stone^  a 
justice  of  the  peace  and  alderman  of  the  city  of  London^ 
to  bear  and  determine  a  claim  for  compensation  pre- 
ferred by  one  J.  Gibbs  under  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18.  The  complainant 
was  in  possession  of  certain  premises  in  the  city  of 
London,  which  The  Metropolitan  BaUway  Company  were 
empowered  to  take  by  virtue  of  their  Act.  The  promoters 
of  the  undertaking  sent  him  notice,  under  sect.  18  of  « 

The  Lands  Clauses  Consolidation  Act,  1845, 8  &  9  Vict. 
c.  18.,  demanding  the  particulars  of  his  estate  and 
interest  therein,  and  of  the  claims  made  by  him  in  respect 
thereof,  and  that  they  were  willing  to  treat  for  the 
purchase  of  the  same.  He  accordingly  sent  in  a  claim 
for  compensation  for  a  sum  exceeding  50/.,  and,  the 
Company  not  proceeding  in  the  matter,  applied,  under 
sect.  121,  to  the  defendant  Stone,  as  justice  of  the  peace, 
to  determine  his  claim,  who  declined,  holding  that  he 
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had  no  jurisdiction  {a).  H.  Uoyd  cited  Beg.  v.  The 
London  and  Southampton  Railway  Company  {h\  2  Chitt 
Statutes,  1182,  note  (c),  3rd  ed. 

Keane  shewed  cause. — This  case  does  not  come  within 
sect.  121.  No  land  has  been  taken  from  the  com- 
plainant ;  he  has  only  received  a  notice  that  the  Com- 

(a)  The  following  are  the  proriflions  of  the  Act  on  which  the  caee 
turned. 

"  With  respect  to  the  pttrchase  and  taking  of  lands  otherwise  than  by 
agreement." 

Sect  18.  "  When  the  promoters  of  the  tindertaldng  shall  require  to 
purchase  or  take  any  of  the  lands  which  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  they  are  authorised  to  purehase  or  take, 
they  shall  give  notice  thereof  to  all  the  parties  interested  in  such  lands, 
or  to  the  parties  enabled  by  this  Act  to  sell  and  convey  or  release  Uia 
same,  or  such  of  the  said  parties  as  shall,  after  diligent  inquiry,  be 
known  to  the  promoters  of  the  undertaking,  and  by  such  notice  shall 
demand  from  such  parties  the  particulars  of  their  estate  and  interest  in 
such  lands,  and  of  the  claims  made  by  them  in  respect  thereof  and 
every  such  notice  shall  state  the  particulars  of  the  land  so  required,  and 
that  the  promoters  of  the  undertaking  are  willing  to  treat  for  the  pur- 
chase thereof,  and  as  to  the  compensation  to  be  made  to  all  parties  for 
the  damage  that  may  be  sustained  by  them  by  reason  of  the  execution 
of  the  works."  ^ 

With  respect  to  lands  subject  to  leases. , 

Sect.  121.  "  If  any  such  lands  shall  be  in  the  possession  of  any  person 
having  no  greater  interest  therein  than  as  tenant  for  a  year  or  from 
year  to  year,  and  if  such  person  be  required  to  give  up  possession  of 
any  lands  so  occupied  by  him  before  the  expiration  of  his  tenn  or 
interest  therein,  he  shall  be  entitled  to  compensation  for  the  value  of 
his  unexpired  term  or  interest  in  such  lands,  and  for  any  just  allowance 
which  ought  to  be  made  to  him  by  an  incoming  tenant,  and  for  any  loss 
or  ii\jury  he  may  sustain,  or  if  a  part  only  of  such  lands  be  required, 
compensation  for  the  damage  done  to  him  in  his  tenancy  by  severing 
the  lands  held  by  him,  or  otherwise  injuriously  affecting  the  same ;  and 
the  amount  of  such  compensation  shall  be  determined  by  twojusticesy 
in  case  the  parties  differ  about  the  same ;  and  upon  payment  or  tender 
of  the  amount  of  such  compensation  all  such  persons  shall  respectively 
deliver  up  to  the  promoters  of  the  undertaking,  or  to  the  person  appointed 
by  them  to  take  possession  thereof,  any  such  lands  in  their  possessioa 
required  for  the  puroses  of  the  special  Act" 

'b)  10  A.  4E.S. 
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pany  are  ready  to  treat  with  him  for  what  he  has. 
Such  a  notice  is  the  only  means  whereby  a  Company 
can  ascertain  the  interest  of  a  party,  There  is  no 
case  in  point.  Reg.  v.  The  Sheriff  of  Middlesex,  In,  re 
Somers  v.  The  Metropolitan  Railway  Company  (a),  before 
Mellor  J.,  only  shews  that  sect.  121  does  not  apply 
except  where  the  land  of  a  tenant  for  a  year  or  from 
year  to  year  is  taken,  even  though  it  be  injuriously 
aflTected.  Reg.  v.  The  Manchester  8fc.  Railway  Com- 
pany  (b)  only  shews  that,  where  the  laud  of  a  tenant 
for  a  year  or  from  year  to  year  has  been  taken  or 
injuriously  affected  within  this  Act,  his  remedy  is  under 
sect.  121,  and  not  under  sect.  68. 


1866. 
The  QofiEN 

V. 

Stose 
and 
Metropo- 
litan 
Railway 
Company. 


Horace  Lloyd^  in  support  of  the  rule. — It  must  be 
admitted  that  there  is  no  case  on  the  point  Those 
cited  by  the  other  side  are  inapplicable,  as  also  is  Reg. 
y.  The  Lonon  and  Southampton  Railway  Company  (c). 
The  effect  of  notice  to  treat  is  to  create  an  inchoate 
contract  for  the  purchase  of  the  land,  which  equity  will 
enforce,  and  the  Company  cannot  retract  the  notice.  The 
giving  such  a  notice  might  prevent  the  tenant  getting  a 
renewal  of  his  lease,  and  its  effect  would  be  to  render 
him  uncertain  in  his  occupation,  and  make  it  necessary 
for  him  to  seek  a  tenement  elsewhere.  In  this  respect 
there  is  no  difference  between  tenants  for  a  year  and 
from  year  to  year  and  those  who  hold  higher  estates. 
Besides,  if  the  tenant  had  already  sublet  the  premises, 
it  would  be  impossible  for  him  to  give  up  possession. 
By  sect.  85  the  promoters  of  the  undertaking  may  take 


(a)  31  L.  J.  Q.  B.  261 ;    8.  C,  nom.  Btff.  v.  The  Metropolitan  HaU- 
way  Company^  8  Jur,  N.  8.  617. 

(6)  ^K^B,  88.  (c)  10  A.  #  K  3. 
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immediate  possession  of  the  land  on  paying  into  the 
bank  the  amount  of  purchase  money  or  oompensatioa 
claimed.  [Lush  J.  This  enactment  must  be  read  in 
cobjunction  with  The  Railways  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  20-  s.  6.  Cockbum  C.  J.  Sect 
121  of  the  present  Act  is  a  provision  in  favour  of  penons 
having  a  very  limited  interest  in  the  land,  by  enabling 
them  to  have  their  compensation  assessed  by  justices  of 
the  peace  instead  of  a  jury  or  an  arbitrator.] 


CocKBUBN  C.  J.  This  rule  must  be  discharged.  The 
applicant  seeks  the  benefit  of  sect  121  of  The  Lands 
Clauses  Consolidation  Act,  1845,  and  the  question  is, 
is  he  in  a  position  to  do  so?  The  fact  is,  that  the  Com- 
pany have  given  the  notice  to  treat  required  by  sect  18 
of  the  Act,  but  have  done  nothing  more.  Mr.  Z%<f  s 
contention  is  that  notice  to  treat  under  that  section  is 
equivalent  to  a  demand  of  possession  within  sect  121. 
That  section  only  comes  into  operation  where  no  greater 
interest  than  a  tenancy  from  year  to  year  is  in  question 
and  possession  of  the  premises  is  required,  i.  e.,  when 
possession  is  required  by  a  Company  where  they  are 
entitled  to  have  the  possession.  It  becomes  necessary 
therefore  to  see  if  notice  to  treat  is  equivalent  to  a 
demand  of  possession.  I  am  clearly  of  opinion  it  is  not 
For  the  Act,  in  sect.  85,  contains  an  express  provision 
that  where  a  Company  are  desirous  of  having  immediate 
possession  of  land  they  can  take  it  on  paying  into  the 
bank,  &c.  by  way  of  security,  either  the  amount  of  pur- 
chase money  or  compensation  claimed.  Here  nothing 
more  has  been  done  than  serving  a  notice  to  treat,  and 
the  Company  are  consequently  not  in  a  condition  to 
require  possession  of  the  land,  nor  is  the  tenant  bound 
to  give  it  up. 
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Blackburn  J.  I  am  of  the  same  opinion.  The  whole 
question  here  is^  whether  notice  to  treat  given  under 
sect.  18  can  be  considered  as  requiring  possession  of 
land  under  sect.  121.  The  latter  section  enacts  that 
where  a  person  who  has  no  greater  interest  in  land  than 
as  tenant  for  a  year  or  from  year  to  year  is  required  to 
give  it  up  before  the  expiration  of  his  term,  his  com- 
pensation shall  be  determined  by  justices  of  the  peace. 
But  here  has  he  been  required  to  give  up  possession 
before  the  end  of  his  term?  All  that  has  been  done 
is  that  a  demand  was  made  of  him  respecting  the 
particulars  of  his  estate  and  interest  in  the  lands,  and 
that  the  Company  were  willing  to  treat  for  the  purchase 
of  them.  That  is  far  indeed  from  requiring  the  land 
to  be  given  up.  It  is  true,  as  Mr.  Lloyd  says,  that 
during  the  remainder  of  the  term  the  man's  holding 
would  be  precarious  and  not  marketable.  When  the 
Legislature  passed  The  Lands  Clauses  Consolidation  Act, 
1845,  sect.  121,  they  probably  thought,  and  so  far  as 
country  places  are  concerned  perhaps  rightly,  that 
tenancies  for  a  year  and  from  year  to  year  were  interests 
too  trifling  to  require  compensation.  Whether  the 
complainant  here  has  a  remedy  for  damages  for  tying 
up  the  land  I  do  not  say,  and  will  decide  that  point 
when  it  arises. 


1866. 
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Company 


Lush  J.  concurred. 


Rule  discharged. 


Windsor,  appellant,  Jeffery,  respondent. 

[Reported,  with  Washington,  appt.,  Scott,  respt., 
vol.  6,  p.  617,  628.] 


Wednesday, 
JuneQih. 
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Wednesda  NiCHOLSON   agaiTist  The  Guardians  of  the 

May^rd^  BbADFIELD    UnION. 

Corporation. 

Contract  imder       Where  the  guardians  of  a  pror  law  Union  order  articles  reqaisite  for 
9eal.  the  purposes  for  which  they  are  incorporated,  which  are  suppli^  accord- 

Consideraiion     ingly,  it  is  no  answer  to  an  action  for  the  price  that  the  contract  was  not 
executed,  under  their  seal    Affirming  Clarke  ▼.  T%e  Guardiane  of  the  Cuckfidd 

Union,  21  Z.  J.  Q,  B.  d49 ;  16  Jur.  686;  BaU  Court  Cos,  81. 

QPECIAL  case.  The  guardians  of  the  Bradfield 
Union  had  advertised  for  tenders  for  the  supply  of 
best  Buaban  coals  and  best  Aberdare  steam  coals  for  the 
use  of  the  workhouse ;  the  plaintiff  sent  in  his  tender 
for  seveuty  tons  of  the  former^  at  2\s.  9d.^  and  sixty 
tons  of  the  latter^  at  225.  Sd.  per  ton ;  and  in  1864,  by 
a  resolution  of  the  board  of  guardians,  made  at  a  board 
meeting  duly  held,  his  tender  was  accepted,  and  the  clerk 
of  the  guardians  wrote  to  inform  the  plaintiff  of  t^iis, 
requesting  him  to  call  with  his  sureties  and  execute 
the  formal  contract.  This  contract  was  in  the  form  of 
a  deed,  executed  21st  June^  1864,  purporting  to  be  made 
between  the  plaintiff  of  the  one  part  and  the  guardians 
of  the  poor  of  the  Bradfield  Union  of  the  other.  The 
guardians  were  to  be  at  liberty,  in  case  the  articles 
delivered  were  not  of  the  quality  and  sort  contracted 
for,  to  return  the  same  at  the  expense  of  the  con- 
tractor, or  give  notice  for  the  same  to  be  sent  for 
and  fetched  away;  and  to  obtain  a  supply  elsewhere 
and  charge  the  contractor  with  the  extra  cost  of  it.  It 
also  contained  a  condition  that  the  contractor  should, 
within  fourteen  days  of  each  delivery,  deliver  a  proper  bill 
of  parcels  of  the  coals  furnished.     The  plaintiff  attended 
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and  executed  the  deed,  but  not  having  brought  his  1866. 
sureties  with  him  the  execution  by  the  guardians  was  "nichoubon" 
postponed  till  he  had  procured  them.  He  did  after-  G„ari*an8of 
wards  procure  his  sureties  to  execute  the  bond,  but  first,  Biljdpifld 
on  account  of  some  informality,  and  afterwards  in  con- 
sequence of  the  dispute  out  of  which  the  present  suit 
arose,  the  seal  of  the  guardians  was  never  in  fact  aflSxed 
to  the  contract.  Both  parties  however  acted  in  the  interval 
as  if  the  contract  had  been  formally  executed.  The 
plaintiff  sent  in  to  the  workhouse,  in  pursuance  of  orders 
properly  given  to  him,  four  parcels  of  coals,  for  the  price 
of  which  he  brought  this  action.  Two  of  these  par- 
cels delivered  on  the  28th  and  dOth  Juney  amounting 
together  to  twenty-one  tons,  were  ordered  and  supplied 
as  Aberdare  coals.  The  price  of  them  at  the  contract 
price  amounted  to  23/.  Is.y  and  in  fact  they  were  such 
coals  as  by  the  contract  ought  to  have  been  supplied  as 
Aberdare  coals,  but  the  bills  of  parcels  required  by  the 
contract  were  not  delivered  within  the  prescribed  time. 
Two  other  parcels  were  sent  in  as  Ruabon  coals,  one  lot 
of  fifteen  tons  nine  cwt.  on  the  1st  July^  which  really 
were  Ruabon  coals,  such  as  by  the  contract  ought  to 
have  been  supplied  as  Ruabon  coals,  and  another  lot  of 
seven  tons  eight  cwt  on  the  2nd  July^  which  were  not 
in  fact  Ruabon  coals  at  all,  and  not  such  as  to  satisfy 
the  contract  The  two  parcels  delivered  as  Ruabon 
coals  were  shot  into  the  same  heap,  so  that,  in  conse- 
quence of  the  plaintiff's  fault,  the  coal  of  July  1st, 
which  was  according  to  contract,  and  that  of  July  2nd, 
which  was  not,  got  mixed  together.  On  the  1st 
Auyust  the  plaintiff  sent  in  his  account  for  the  whole 
of  these  coals,  amounting  to  4SL  4f.  3d,y  being  the 
amount  he  would  have  been  entitled  to  under  the  con- 


77C  TRINITY  TERM. 

1866.  tract  if  the  coals  had  all  been  according  to  contract. 
Nicholson  About  six  tons  of  the  Aberdare  coals  were  used  in  the 
Guardians  of  workhouse,  and  about  six  tons  of  the  coal  delivered  in 
^"unfon  ^^  ./M/y,  which  consisted  partly  of  Ruabon  coal  and  partly 
of  inferior  coal  mixed  with  it,  were  consumed  in  the 
workhouse  before  the  inferiority  of  the  last  lot  was 
fully  brought  to  the  notice  of  the  board  of  guardians. 
On  the  17th  Augtist  the  derk  of  the  guardiauR  by  their 
authority  wrote  to  the  plaintiff  requiring  him  to  take 
back  the  whole  of  the  coals^  making  no  distinction 
between  the  Aberdare  coals  supplied  in  June^  which 
were  in  fact  according  to  the  contract,  and  the  Buabon 
coals  supplied  in  July,  which  were  not.  The  plaintiff 
refused  to  take  back  any,  and  brought  his  action  for  the 
whole  sum  of  48/.  4ff.  3d.  The  Consolidated  Orders  of 
the  Poor  Law  Commissioners,  24th  July,  1847,  were 
to  be  referred  to  by  either  of  the  parties,  and  the  Court 
had  power  to  draw  inferences. 

The  case  was  argued  in  Easter  Term,  May  9th  and 
10th,  before  Blackburn  and  Lusa  J  J. 

Powell  {H.  James  with  him),  for  the  plaintiff. — The 
objection  made  to  the  plaintiff  recovering  on  this 
contract  is  that,  the  defendants  being  a  Corporation  by 
virtue  of  stat.  5  &  6  fF.4,c.  69.,  they  cannot  be  bound 
by  a  contract  unless  executed  under  their  common 
seal.  Clarke  v.  The  Guardians  of  the  Cuck/ield  Union  (a), 
'  decided  by  Wightman  J.  in  the  Bail  Court,  after  a  full 
examination  of  the  authorities,  is  an  express  decision  on 
this  point  There  the  guardians  of  a  Poor  Law  Union,  at 
a  board  duly  authorised  to  enter  into  contracts^  gave 
orders  for  the  supply  of  articles  for  a  workhouse,  which 
(a)  21  L.  J,  Q,  B,  349;  16  Jur,  686;  Baa  Court  Caa.  81. 
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thej  afterwards  accepted,  and  it  was  held  no  answer  to  an  1866. 
action  for  the  price  that  the  contract  was  not  under  seal,  Nicholsoh 
as  the  purposes  for  which  the  guardians  were  incorporated  Guai^ans  of 
required  them  to  provide  such  articles.  And  this  is  con-  ®  un^'iu'''* 
finned  by  Haigh  v.  The  Guardians  of  North  Bierley 
Union  (a).  Those  decisions  are  founded  in  justice.  In 
the  former  case  Wightman  J.  asked,  can  the  Corpora- 
tion receiye  and  keep  the  benefit,  and  then  refuse  to 
pay  for  the  goods  supplied  because  there  was  no  con- 
tract under  seal  ?  [Blackburn  J.  referred  to  The  London 
Dock  Company  v.  Sinnott  (A).]  The  preceding  cases  are 
supported  by  Reuter  y.  The  Electric  Telegraph  Com" 
pang  (c),  Henderson  v.  The  Australian  Royal  Mail  Steam 
Navigation  Company  {d).  [Blackburn  J.  Those  were 
trading  Companies.  The  other  side  will  probably  not 
dispute  that  such  Companies  are  liable.  The  great 
authority  against  you  is  Lamprell  v.  The  Guardians  of 
the  Billericay  Union  (e).]  That  case  is  referred  to  and 
overruled  in  Clarke  v.  2%^  Guardians  of  the  Cuckfield 
Union{f).  [Blackburn  J.  True.  But  Lord  ffensley- 
dale  always  considered  the  decision  of  the  Exchequer  in 
Lamprell  v.  TTie  Guardians  of  the  Billericay  Union  (e)  as 
right  and  Clarke  v.  The  Guardians  of  the  Cuckfield 
Union  (/)  as  wrong.]  The  defendants  having  accepted 
and  had  the  benefit  of  the  coal,  justice  requires  that 
they  should  pay  for  it.  [Blackhum  J.  Part  of  the 
plaintifiTs  claim  at  least  seems  untenable.]  The  plaintiff 
is  willing  to  make  any  proper  deductions. 

Harington  {J.  O.  Griffits  with  him),  for  the  defendants. — 
It  must  be  conceded  that  Clarice  y.  The  Guardians  of  the 

(fl)  E,  B.  #  E,  873.  (A)  8  E.  #  B,  347. 

(c)  6  J5L  #  B,  341.  {d)  5  E.  #  B,  409,  ad  id. 

(e)  3  Exch.  283. 

if)  21  L.  J.  Q.  B.  349;  16  Jur.  fiSO ;  Bail  Court  Cas.  81. 
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Cuckfield  Union  (a)  and  Haigh  v.  The  North  Bieriey 
Union  {b)  are  authorities  in  favour  of  the  plaintiff,  and 
that  they  are  more  or  less  supported  by  several  others, 
such  as  The  East  London  Waterworks  Company  v. 
Baiky  (c),  Arnold  v.  The  May(rr  Sfc.  of  Pdok  (rf),  The 
Mayor  of  Ludlow  v.  Charlton  (e),  Diggle  v.  The  London 
and  Blackwall  Railway  Company  {f\  Homersham  v.  The 
Wolverhampton  Waterworks  Company  {g),  Paine  v.  The 
Guardians  of  the  Strand  Union  {h)/ The  London  Dock 
Company  v.  Sinnott  (t).  The  judgments  in  the  first  two 
cases  however  are  not  in  very  positive  terms,  and  they 
are  opposed  to  Church  v.  The  Imperial  Gas  and  Coke 
Company f  in  error  (J),  Beverley  v.  The  Lincoln  Gas 
Light  and  Coke  Company  (k)  and  The  Copper  Miners 
Company  v.  Fox  (/),  while  Lamprell  v.  The  Guardians 
of  the  Billericay  Union  (m)  is  expressly  in  point  for  the 
defendants.  With  the  exception  of  a  Nisi  prius  decision 
in  De  Grave  v.  The  Mayor  Sfc.  of  Monmouth  (n)  all  the 
cases  thai;  seem  in  favour  of  the  other  side  were  con- 
tracts for  trading  purposes,  in  addition  to  which  the 
consideration  was  executed,  the  Corporation  having  had 
the  benefit  of  the  goods  supplied  and  ratified  the  con- 
tract ;  whereas  here  they  repudiated  it  In  Smart  v. 
The  Guardians  of  the  West  Ham  Union  (o),  Parke  B., 
after  referring  to  the  decision  of  Clarke  v.  7%^  Guardians 
of  the  Cuckfield  Union  (a),  says,  p.  876,  "In  the  case  of 
Sanders  v.  The  Guardians  of  the  St,  Neots  Union  (p)  I 

(a)  21  L.  J.  Q,  B.  349;  16  Jur.  686 ;  Bail  OniH  Ca$.  81. 


(b)  E.  R  #  E,  873. 
(d)  ^M.^Gt.  860. 
(/)  6  Exch,  442. 
(A)  HQ  B,  326. 
OO  6  ^.  #  E,  846. 
(/)  16  Q.  B.  229. 
(n)  4C.  #P.  111. 


(/»)  8  C.  B.  810. 


(c)  4  Bing.  283. 
(«)  ^M,^W.  815. 
ig)  6  Exch.  137. 
(t)  SE^B.  347. 
(k)  QA.^ES2S. 
(m)  SExch,2B3. 
(o)  10  Etch.  867. 
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am  reported  to  have  overruled  the  objection^  that  the        1866. 
defendants  coiUd  not  contract  except  under  seal ;  but     Nicholson 
that  is  not  so.     I  allowed  the  case  to  proceed,  because    Guardians  of 
I  thought  the  objection  was  apparent  on  the  record."     Bradpibld 
The  Court  is  therefore  unshackled  by  authority.     The 
Consolidated  Orders  of  the  Poor  Law  Commissioners 
arts.  44—49,  24th  July,  1847  (a),  direct  all  contracts 
by  guardians  to  be  in  writing,  but  say  nothing  about  a 
seal.     [BfacJcbum  J.     How  can  they  dispense  with  a 
seal  if  the  law  requires  one?     These  orders,  however 
prudent,  are  merely  by  way  of  advice  or  direction  to  the 
board  of  guardians,  but  not  affecting  the  rights  of  third 
parties.]     The  case  must  be  dealt  with  in  the  same  way 
as  if  this  were   an   action   by  the  plaintiff  for  non- 
acceptance  of  the  coals. 

Powell  replied. — The  defendants  did  not  repudiate 
the  contract.     The  question  is  concluded  by  authority. 

A  calculation  was  then  made,  by  which  it  appeared  that 
the  plaintiff  could  only  be  entitled  to  recover  26/.  10«., 
if  at  all. 

Blackbubn  J.  We  will  consider  this  case.  There 
are  decisions  precisely  in  point  both  ways. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Blackburn  J.  (After  stating  the  facts.)  It  is  clear 
that  the  plaintiff  cannot  be  in  a  better  position  than  if 
the  contract  had  been  executed  by  the  defendants.  By 
the  terms  of  the  contract  it  is  clear  that  the  defendants 

{a)  See  Glen  Consolidated  and  other  Orders  of  the  Poor  Law  Com.' 
missioners  and  (he  Poor  Law  Board,  pp.  2(5 — 29,  4th  ecL 
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1866.        had  a  right  to  require  the  plaintiff  to  take  away  so  much 
Nicholson     ^^  ^he  coals  remaining  as  were  not  according  to  contract ; 
Guar^ansof    *"^^  ^®  think  that,  as  the  two  parcels  sent  in  in  July 
^  U^oiT'*'*    were  mixed  together  so  that  the  heap  was  partly  Ruabcn 
and  partly  not,  the  whole  of  these  coals  must  be  con- 
sidered as  not  according  to  the  contract,  though  had 
they  been  kept  separate  one  parcel  would  have  been 
according  to  it.     The  plaintiff  cannot  therefore  in  any 
view  recover  for  the  price  of  so  much  of  these  latter 
coals  as  were  not  consumed,  and  the  defendants    are 
also  entitled  to  chaise  him  with  the  extra  cost  of  the 
supply  of  coals  in  their  place,  and  the  six  tons  of  this 
inferior  mixture  which  were  actually  used  cannot  be 
charged  at  the  fall  contract  price.     The  plaintiff  there- 
fore cannot  recover  for  the  whole  sum  he  claims.     But 
the  defendants   had  no  right   under  the  contract  to 
require  the  plaintiff  to  remove  the  portion  of  the  Aber- 
dare  coals  which  in  August  still  remained  unconsumed, 
those  coals  having  been  delivered  in  June^  and  being 
in  all  respects  according  to  the  contract.     There  is 
indeed  a  term  in  the  contract  that  a  proper  bill  of 
parcels  shall  be  delivered  with  each  lot  of  goods  sent 
in,  or  the  guardians  may  reject  them,  and  it  appears 
that  the  bills  of  parcels  for  the  Aberdare  coal  were  not 
sent  in  till  some  time  after  the  delivery;  but  though 
this  would  have  entitled  the  defendants  to  refuse  to 
receive  the  goods  so  sent  in,  and  probably  to  send  back 
the  whole  if  inadvertently  taken  in,  provided  they  did 
so  promptly,  it  did  not  authorise  them  to  return  a  part 
of  the  goods  so  sent  in,  especially  after  such  a  lapse  of 
time.     The  plaintiff  therefore,  if  the  contract  had  been 
sealed  with  the  seal  of  the  Corporation,  would  have  been 
entitled  to  recover,  but  not  the  whole  of  his  demand. 
At  the  time  of  the  argument  the  amount  of  the  deduc- 
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tions  was  calculated,   and   it    appeared  he   would  be        18G6. 
entitled  to  26/.  IO5.  Kicuolson 

There  remains  therefore  only  the  question  whether    Guardiannof 
the  facts  that  the  defendants  are  a  Corporation,  and     ^  uJJ^n.'''' 
that  the  contract  was  not  under  their  seal,  makes  any 
difference  as  to   the  whole  or  part   of  this  demand. 
Mr.  Harington  argued  that  the  price  of  those  coals 
which  still  remained  unconsumed  and  which  the  Cor- 
poration were   ready   and   willing  and   offered  before 
action  to  return,  stood  on  a  different  footing  from  the 
price  of  the  portion  consumed,  and  that,  as  to  those  at 
least  the  plaintiff  could  not  recover ;  but  wc  think  that 
there  is  no  such  distinction.    We  think  that  if  the 
defendants  are  bound  to  pay  for  any  of  the  coals  as 
goods  sold  and  delivered,  their  liability  was  fixed  as  soon 
as  the  coals,  being  according  to  contract,  were  received 
80  that  there  remained  nothing  to  be  done  but  to  pay 
for  them ;  and  that  this  liability  could  not  be  got  rid  of 
by  any  subsequent  offer  to  return  the  coals,  which  tlie 
plaintiff  was  not,  under  the  contract,  bound  to  accept ; 
and  which,  if  he  had  at  that  time  accepted  them,  would 
by  no  means  have  put  him  in  the  same  position  as  if 
the  goods  had  never  been  kept  by  the  defendants.     We 
think  therefore  that  the  only  question  is  whether  the 
absence  of  a  sealed  contract  does  under  such  circum- 
stances prevent  the  plaintiff  from  recovering.     It  is  not 
necessary  to  express  any  opinion  as  to  what  might  have 
been   the  case  if  the  plaintiff  had  been  suing  on  this 
contract  for  a  refusal  to  accept  the  coals  or  any  other 
breach  of  the  contract  while  still  executory,  or  how  far 
the  principle  of  The  London  Dock  Company  v.  Sinnott{a) 
would  then  have  applied  to  such  a  contract.     The  goods 

(a)  SK^B.  347. 
VOL.   VII.  3    K  U.    &   S. 
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lsr>6.  in  the  present  case  have  actually  been  supplied  to  and 
^cnoLfloji  received  by  the  Corporation,  they  were  such  as  must 
rnianUansof  necessarily  be  from  time  to  time  supplied  for  the  very 
Brad  FIELD  purposes  for  which  the  body  was  incorporated,  and  they 
were  supplied  under  a  contract,  in  fact,  made  by  the 
managing  body  of  the  Corporation.  If  tbe  defendants 
had  been  an  unincorporated  body,  nothing  would  ha?e 
remained  but  the  duty  to  pay  for  them.  We  think  that 
the  body  corporate  cannot  under  such  circumstanoes 
escape  from  fulfilling  that  duty  merely  because  the  con- 
tract was  not  under  seal  The  case  of  Clarke  v.  Tkt 
Guardians  of  the  Cuckfield  Union  {a)  is  in  its  facts  on- 
distinguishable  from  the  present  case.  We  ai*e  aware 
that  very  high  authorities  have  questioned  the  soundness 
of  that  decision,  and,  as  is  pointed  out  in  the  judgment 
in  that  case,  there  are  prior  decisions  in  the  Court  of 
Exchequer  which  it  is  difficult  to  reconcile  with  it.  We 
think  however  that,  so  far  as  it  extends  to  such  a  case 
as  the  present  at  least,  the  case  was  rightly  decided; 
there  may  be  cases  in  which  the  circumstances  are 
different  from  those  in  Clarke  v.  The  Guardians  of  the 
Cuckjield  Union  and  the  present  case,  and  which  would 
still  be  governed  by  the  principles  laid  down  in  the 
decisions  in  the  Exchequer ;  those  we  leave  to  be  decided 
when  they  arise,  but,  so  far  as  those  prior  decisions  are 
inconsistent  with  the  decision  in  Clarke  v.  The  Guardians 
of  the  Cuckfield  Union^  we  prefer  to  follow  the  authority 
of  that  case,  which  we  think  founded  on  justice  and 
convenience. 

We  therefore  give  judgment   for   the   plaintiff  for 

26/.  IQs. 

Judgment  for  the  plaintiff  accordingly. 

(a)  21  L.  J.  Q,  B.  349;  Ifi  Jur  68(>;  Bail  Court  Cos.  81. 
END    OF    TRINITY    TERM. 
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Donald  against  Sucklinq  Friday, 

Ju/y  ith, 

A  penon  to  whom  property  is  deliyered  by  way  of  pawn  as  a  security    

for  the  payment  of  money  does  not,  by  deliyering  it  to  a  subpawnee  as    jjailment 
security  for  a  debt  of  his  own,  although  of  Ji  greater  amount  than  that    pawn 
for  which   it  was  pledged  to  himself,  and  although  the  condition  on    Svhpawn. 
which  it  was  pled^d  to  him  is  not  broken,  put  an  end  to  the  original    j)etinue. 
contract  and  his  right  to  the  possession,  so  as  to  enable  the  pawnor  to 
recover  the  property  in  an  action  of  detinue,  unless  there  are  special  cir- 
cumstances shewing  damage ;  per  Cockbum  C.  J.,  Blackburn  a,ud  Melior 
JJ.;  dissentiente  £^ee  J. 

^PHE  declaration  alleged  that  the  defendant  detained 
from  the  plaintiff  certain  securiticH  for  money,  that 
is  to  say,  fonr  debentures  of  TTie  British  Slate  Company y 
Limitedy  for  200/.  each,  and  the  plaintiff  claimed  a  return 
of  them  or  their  value,  and  1000/.  for  their  detention. 

Third  plea.  That  before  the  alleged  detention  the 
plaintiff  deposited  the  debentures  with  one  J.  A.  Simpson 
as  security  for  the  due  payment  at  maturity  of  a  bill 
of  exchange  dated  the  25th  August^  1864,  payable  six 
months  after  date,  and  drawn  by  the  plaintiff  upon  and 
accepted  by  one  Thomas  Saunders^  and  endorsed  by  the 
plaintiff  to  and  discounted  by  J.  A.  Simpson,  and  upon 
the  agreement  then  come  to  between  the  plaintiff  and 
«/.  A.  Simpson  that  he  should  have  fiill  power  to  sell  or 
otherwise  dispose  of  the  debentures  if  the  bill  of  ex« 
change  was  not  paid  when  the  same  became  due,  and 
that  the  bill  was  not  paid  by  the  plaintiff  nor  by  any 
other  person,  but  was  dishonoured,  nor  was  the  same 
60  paid  at  the  tiinie  of  the  detention,  or  at  the  com- 
mencement of  this,  i^uit ;  and  that,  before  the  alleged 
detention  and  the  commencement  of  this  suit,  J.  A, 

3  E  2 
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1866.        Simpson  deposited  the  debentures  with  the  defendant^ 
J^^JTld       ^  ^^  ^y  ^^™  '^^P*  ^  *  security  for  and  until  the  repay- 
^'  ment  by  J,  A.  Simpson  to  the  defendant  of  certain  sums 

of  money  advanced  and  lent  by  him  to  •/.  A.  Simpson 
upon  the  securities  of  the  debentures,  and  the  defendant 
had  and  received  the  same  for  the  purpose  and  on  the 
terms  aforesaid,  which  sums  of  money  thence  hitherto 
have  been  and  remain  wholly  due  and  unpaid  to  the 
defendant,  wherefore  the  defendant  detained  the  de- 
bentures, &c. 

Demurrer,  and  joinder. 

The  case  was  first  argued  in  Easter  Term,  April  27th, 
before  Blac&burn  and  Shee  J  J.,  by  Harington  for  the 
plaintiff,  and  Gray  {Beresford  with  him),  for  the  defend- 
ant, and  again  in  Trinity  Term,  May  29th. 

Harington,  for  the  plaintiff. — First.  The  person  to 
whom  goods  are  pledged  as  a  security  for  the  pay- 
ment of  money  has  no  right  to  repledge  them  with- 
out the  consent  of  the  pledgor.  The  contract  of  pawn- 
ing differs  both  from  a  lien  and  a  mortgage.  A  lien 
invests  the  party  who  has  it  with  the  right  to  detain 
the  chattel  till  payment  of  a  debt;  while  a  mortgage 
passes  an  absolute  right  to  property  at  law,  and  if  the 
money  be  repaid  recourse  must  be  had  to  equity  to 
compel  a  reconveyance ;  whereas  a  pawn  only  conveys 
what  is  called  a  special  property  in  the  goods,  with  a 
right  to  sell  them  if  the  money  is  not  repaid  on  the  day 
fixed,  or,  if  none  be  fixed,  then  if  not  repaid  within  a 
reasonable  time.  Pawning  is  a  fiduciary  contract  between 
the  pawnor  and  pawnee,  in  which  the  title  of  the  pawnee 
rests  entirely  on  his  having  possession,  either  actual  or 
constructive,  so  that  if  he  parts  y;\i\\  the  possession  he 
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loses  the  money  he  advanced ;  and  with  this  the  Scotch        1866. 
law  agrees,  although  in  the  civil  law  it  is  otherwise.       Domald 
The  pawnee  therefore  cannot  assign  the  chattel  pawned,     suckliho. 
because  it  is  his  duty  to  return  it  in   specie  on  per- 
formance of  the  condition,  and  he  could  not  do  this  if 
he  had  pledged  it  over  to  a  third  party. 

In  his  judgment  in  Coggs  v.  Bernard  (a)  Holt  C.  J. 
says : — "  As  to  the  fourth  sort  of  bailment,  viz.  vadium 
or  a  pawn,  in  this  I  shall  consider  two  things ;  first, 
what  property  the  pawnee  has  in  the  pawn  or  pledge. 
*  *  *    As  to  the  first,  he  has  a  special  property,  for 
the  pawn  is  a  securing  for  the  pawnee  that  he  shall  be 
repaid  his  debt,  and  to  compel  the  pawnor  to  pay  him. 
But  if  the  pawn  be  such  as  it  will  be  the  worse  for  using, 
the  pawnee  cannot  use  it,  as  clothes,  &c.  but  if  it  be 
such,  as  will  be  never  the  worse,  as  if  jewels  for  the 
purpose  were  pawned  to  a  lady,  she  might  use  them. 
But  then  she  must  do  it  at  her  peril,  for  whereas,  if  she 
keeps  them  locked  up  in  her  cabinet,  if  her  cabinet 
should  be  broke  open,  and  the  jewels  taken  from  thence 
she  would  be  excused ;  if  she  wears  them  abroad,  and  is 
there  robbed  of  them,  she  will  be  answerable.    And 
the  reason  is,  because  the  pawn  is  in  the  nature  of  a 
deposit,  and  as  such  is  not  liable  to  be  used  -"  for  which 
he  cites  Mores  v.  Conham  (b).  And  in  the  note  to  Coggs 
Y.  Bernard  in  1  Smith L.  C.  169,  170,  4th  ed.,  "If  the 
pawnor  make  default  in  payment  at  the  stipulated  time, 
the  pawnee  has  aright  to  sell  the  pledge,  and  this  he  may 
do  of  his  own  accord,  without  any  previous  application 
to  a  Court  of  equity;    *    *  *  or  he  may  sue   the 
pawnor  for  his  debt,  retaining  the  pawn,  for  it  is  a  mere 
collateral  security.  *  *  *    From  all  this,  it  will  be  seen 
that  a  pawn  differs,  on  the  one  hand,  from  a  fieit,  which 
(a)  2  Ld.  Raym.  909.  916-7.  (*)  Owen  123. 
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ISC6.        conveys  no  right  to  sell  whatever,  but  only  a  right  to 
DoHALD       retain  until  the  debt  in  respect  of  which  the  lien  was 
SucKLiHo.     <?reated  has  been  satisfied ;  and  on  the  other  hand^  from 
a  mortgage^  which  conveys  the  entire  property  of  the 
thing  mortgaged  to  the  mortgagee  conditionally,  so  that 
when  the  condition  is   broken  the  property  remains 
absolutely  in  the  mortgagee;   whereas  a  paum  never 
conveys  the  general  property  to  the  pawnee,  but  only  a 
special  property  in  the  thing  pawned ;  and  the  effect  of 
a  default  in  payment  of  the  debt  by  the  pawnor  is,  not 
to  vest  the  entire  property  of  the  thing  pledged  in  the 
pawnee,  but  to  give  him  a  power  to  dispose  of  it, 
accounting  for  the  surplus,  which  power,  if  he  neglect 
to  use,  the  general  property  of  the  thing  pawned  con- 
tinues in  the  pawnor,  who  has  a  right  at  any  time  to 
redeem  it"  In  Ryall  v.  Rolle  (a)  Burnet  J.  says,  "  There 
is  scarce  any  book  that  treats  upon  pawns,  but  considers 
them  as  in  the  possession  of  the  pawnee ;  as  where  it  is 
debated  whether  a  pawn  may  be  used ;  and  the  difference 
laid  down  between  a  pawn  and  a  distress  is,  that  a  dis- 
tress may  not  be  used,  because  the  party  in  that  case 
comes  into  possession  by  act  of  law,  and  in  the  other 
by  the  act  of  the  party :"  citing  Otoen^  124.     2  Raym. 
917.      Salh.  522.      Coggs  v.  Bernard.     [He  also  re- 
ferred to  Reeves   v.    Capper  (ft).]       In    BelTs    Camm. 
on    the  Imws    of  Scotland,    p.    564,   6th  ed.,    b.   2, 
ch.  6,  ''By  pledge,  a  moveable   subject,  or  the  title 
deeds,   vouchers    or   muniments,    of  a    debt    or  jas 
incorporale,   are  delivered  to  the  creditor,  in  security 
of  debt,    to    remain  with    him,   and    be   detained  in 
his    possession,    till  the   debtor   shall  redeem  them; 
and,  if  necessary,  to  be  sold  by  judicial  authority  for 
satisfaction  of  the  debt.''     In  Pothier  Contrat  de  Ntm- 
(a)  1  Atk.  165.  167.  (b)  6  Bin^.  N,  C.  136. 
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tissementy  sit,  Preliminairei  §  1: — "On  peut  definir  le  18G6. 
contrat  de  Dantissementy  un  contrat,  parlequel  un  Dohau> 
debiteur^  ou  un  autre  pour  lui,  donne  au  creancier  sdckliko 
une  chose  pour  la  detenir  pardevers  lui  pour  la  surety 
de  sa  creance ;  et  le  creancier  B*oblige  de  la  lui  rendre 
apres  que  sa  creance  aura  et6  acquitt^e/'  And  farther 
on,  chap.  2,  art.  1,  s.  23 : — *'  Le  creancier,  &  qui 
la  chose  a  ete  donne  en  nantissement^  n'a  que  le 
droit  de  la  retenir ;  il  n'a  pas  le  droit  de  s'en  servir,  ni, 
lorsque  la  chose  est  frugifere,  d'en  appliquer  a  son  profit 
les  fruits;  mais  il  doit  les  percevoir  en  paiement  et 
deduction  de  sa  creance,  et  il  en  doit  compter  au 
debiteur."  Story,  Law  of  Bailments,  §  287 :— *'  There 
is  also  another  distinction^'  (between  a  pledge  and 
a  mortgage  of  goods).  "In  the  case  of  a  pledge 
of  personal  property,  the  right  of  the  pledgee  is  not 
consummated,  except  by  possession;  and  ordinarily, 
when  that  possession  is  relinquished,  the  right  of  the 
pledgee  is  extinguished,  or  waived.  But  in  the  case  of  a 
mortgage  of  personal  property,  the  right  of  property 
passes  by  the  conveyance  to  the  pledgee,  and  possession 
is  not,  or  may  not  be,  essential  to  create  or  to  support 
the  title.'*  Again,  s.  819,  "In  respect  to  sales,  also, 
there  is  this  salutary  restraint  upon  the  pawnee  to  secure 
his  fidelity  and  good  faith,  that  he  can  n'ever  become  a 
purchaser  at  the  sale.  This  rule  will  be  found  recog- 
nized equally  in  the  common  law  and  the  Roman  law. 
Indeed,  it  is  founded  upon  a  principle  still  more  broadly 
enforced  in  equity  jurisprudence,  that  where  a  fiduciary 
relation  exists  between  parties,  the  agent  shall  never  be 
permitted  to  obtain  a  personal  benefit  to  himself,  by  any 
act  done  or  purchase  made,  which  may  prejudice  the 
right  or  interests  of  his  principal,  or  may  involve  him  in 
a  conflict  of  duties  and  interests."    And  also  §  299,  "  If 
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18G6.  the  pledgee  voluntarily,  by  his  own  act,  places  the  pledge 
Donald  beyond  his  own  power  to  restore  it,  as  by  agreeing  that 
Slcklinq.  i^  ™^7  ^6  attached  at  the  suit  of  a  third  person,  that 
will  amount  to  a  waiver  of  his  pledge."  [Shee  J.  There 
is  a  passage  in  Domat's  Civil  Law  which  is  a  strong 
authority  in  your  favour  (a) : — "And  the  rule  with  us" 
(in  France)  "  is  that  the  mortgage,  or  pawn,  upon  a 
moveable  thing,  lasts  no  longer  than  whilst  the  thing  is 
in  the  custody  of  the  person  who  is  bound,  or  that  he 
who  has  it  for  his  security,  is  in  possession  of  it.  But  if 
the  debtor  makes  it  to  pass  into  other  hands,  either  by 
alienating  it,  or  pawning  it,  the  creditor  cannot  any 
longer  lay  claim  to  it.  And  this  rule  is  expressed  in  these 
words.  That  moveables  have  no  sequel  by  a  mortgage,^'*'] 

The  principal  authority  against  the  plaintiff  is  Story 
on  Bailments^  §  327,  "  Whatever  doubt  may  be  indulged 
as  to  the  case  of  a  mere  factor,  it  has  been  decided,  that, 
in  case  of  a  strict  pledge^  if  the  pledgee  transfers  the 
same  to  his  own  creditor,  the  latter  may  hold  the  pledge, 
until  the  debt  of  the  original  owner  is  dischai^ed." 
That  however  is  founded  on  an  American  case,  Jarvis  v. 
Rogers  (b).  But  it  was  unnecessary  to  decide  the  point 
in  that  case,  the  subject-matter  in  dispute  being  a 
quantity  of  scrip  which  passed  by  indorsement  to  bearer. 
The  Judges  differed  in  opinion,  but  Jackson  J.  said 
obiter,  vol.  15,  p.  408,  after  citing  RatcUffy.  Davis  (<r). 
More  v.    Conham   (d),   Demainbray    v,    Metcalfe   (e) ; 

(a)  Fart.  1,  Uv.  3,  tit.  1,  b.  1,  8trahan*8  Translation.  Quart  tamen. 
The  original  of  this  last  expression  is  "  Menble  n'a  point  de  suite  par 
hypoth^que." 

(b)  13  Mass.  Uep.  105;  15  Id.  389. 

(c)  Yelv.  178;  Oro.  Jac.  244;  7%  137;  1  BulsL  29. 

(d)  Ofwnl23. 

(o)  2  Vem.  691 ;  1  Eq.  Cos.  Abr.  324;  8.  C.  nom.  Demandrmf  y.  Met- 
calf.  Free,  in  CAanc.  419;  S,  C.  nom.  Demary  ?.  Meica(f,  GUb.  Eq. 
Cm.  104. 
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"  From   these  cases,  it  appears  that  the  pawnee  may        1866. 

deliver  the  goods  to  a  stranger  without  consideration^       Donald 

or  he  may  sell  and  assign  all  his  interest  absolutely,     Sucklino. 

or  he  may  assign  it  conditionally   by   way  of   pawn, 

— without,  in  either  case,  destroying  the  original  lien, 

or  giving  to  the  owner  a  right  to  reclaim    them   on 

any  other  or  better  terms  than  he  could  have  done 

before  such  delivery  or  assignment     The  cases  there 

cited  are  however  inapplicable.    The  reports  of  Ratcliff 

V.  Davis  SiO  not  quite  agree ;  but  it  was  simply  this,  that 

an  article  which  had  been  pawned  without  any  time 

specified  for  redemption  was  bailed  to   a  third  party, 

the  original  pawnee  having  died,  the  pledgor  tendered 

the  money  to  his  personal  representative,  who  refused 

to  take  it,  whereupon  the  bailee  refused  to  give  it  up, 

and  this  was  held  a  conversion  by  him.     Demaindray 

V.  Metcalfe  only  shews  that  where  a  person  pawns  an 

article  for  money,  and  afterwards  borrows  more  on  a 

promissory  note,  equity  will  not  allow  him  to  redeem 

the  article  without  paying  the  money  due  on  the  note. 

This  however  is  on  the  principle  that  he  who  seeks 

equity  must  do  equity,  and  is  no  authority  in  a  Court 

of  law.    And  in  Mores  v.  Conham  (a),  where  goods  were 

pawned  to  secure  the  repayment  of  money,  the  Court 

said,  but  not  unanimously,   ^*  he  who  hath  goods  at 

pawn  hath  a  special  property  in  them,  so  that  he  may 

work  such  pawn,  *  *  *  but  if  he  misuseth  the  pawn, 

an  action  lies,  also  he  hath  such  an  interest  in  the  pawn 

as  he  may  assign  over  ^*  In  Johnson  v.  Stear  {h)  a  dock 

warrant  was  delivered  to  a  person  as  security  for  a  loan 

to  be  repaid   on  a  certain  day;    before  that  day  the 

pledgee  made  a  subpledge  to  a  third  party,  and  the  Judges 

(a)  Owen  123.  (A)  15  C.  B.  N,  8.  330. 


V. 

Suckling. 
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1866.        unanimously  held  that  the  first  pledgee   was  liable  in 
jj^^^^jj       trover,  to  the  pledgor,  although  they  differed  as  to  the 
measure  of  damages. 

Secondly.  The  utmost  right  a  pawnee  can  have  m  this 
respect  is  to  subpawn  for  the  same  sum  as  that  for  which 
the  pawn  was  delivered  to  him,  and  not  even  this  unless 
that  sum  remains  unpaid  at  the  stipulated  time.  Now 
this  plea  shews  neither.  A  pleading  should  always  be 
construed  against  the  party  pleading  it. 

Gray  {Gadsden  with  him),  for  the  defendant. — First. 
The  nature  of  the  contract  of  pawning  is  that  possession 
of  a  chattel  is  delivered  to  a  party  on  condition  that  it 
shall  be  restored  if  money  is  paid  or  something  else 
done.  The  bailee  has  a  special  property  in  the  thing 
pawned,  and  has  a  right  to  deal  with  it  as  he  pleases, 
so  long  as  he  does  no  act  either  to  destroy  it  or  de- 
teriorate its  value,  and  is  ready  to  return  it  to  the 
pledgor  on  payment  or  tender  of  the  sum  lent  or  other 
performance  of  the  condition  on  which  it  was  pledged. 
If  it  was  accidentally  destroyed  or  stolen  he  is  excused; 
per  Holt  C.  J.,  in  Coggs  v.  Bernard  (a).  l^Coek- 
bum  C.  J.  Fart  of  the  contract  is  that  the  pawnee 
shall  carefiilly  keep  the  article  delivered  and  restore  it 
when  demanded ;  how  can  he  do  that  if  he  hands  it 
over  to  a  subpawnee  ?]  For  any  misuser  of  the  pawn 
the  pawnee  is  liable  to  an  action  for  damages,  but  there 
is  no  pretence  for  saying  that  in  such  a  case  be  would 
lose  his  right  of  possession  so  as  to  enable  the  pawnor 
to  recover  against  him  in  detinue.  The  pawnee  is  not 
bound  to  keep  the  chattel  in  his  own  possession ;  on  the 
contrary,  he  may  subpawn  it  for  a  debt  of  his  own ; 
Montagu  on  Lieuy  p.  22.  "  The  pawnee  has  such  an 
{a)  2  Ld,  Raym.  900.  916. 
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interest  in  the  pawn  that  he  may  assign  it  over  to  a        ]86f>. 
third  person,  and  the  assignee  will  be  subject  to  an       donald 
action  of  detinue,  if  he  detains  it  after  payment  or  tender     c^ckliko 
of  the  money  by  the  owner/'   fVhittaker  on  Lien,  p.  140. 
Bae.  Abr.y  Bailment  (A).     '^  If  a  man  delivers  goods  to 
another  to  be  kept,  or,  which  is  all  one,  to  be  safely  kept, 
the  bailee  undertakes  to  keep  them  only  from  all  damage 
that  arises  from  his  own  negligence;  and  the  under- 
taking being  only  to  keep  them,  he  ought  not  to  use 
them  as  though  he  had  an  interest  in  them ;''  idl  (6)b 
'^  Pledging  is  where  goods  and  chattels  are  deUvered  in 
security  for  money  lent,   and   by  such  pledging  the 
pawnbroker  hath  more  than  the  naked  possession  in 
the  nature  of  a  bailment,  for  he  hath  the  property  and 
interest  in  the  thing  itself;  and  by  the  better  opinions, 
shall  have  a  reasonable  use  of  it,  so  that  it  be  without 
damage  to  the  thing  thus  pledged ;''  for  which  he  cites 
Doctor  and   Student  130;     1    RoU.    Abr.    338.   673; 
Owen,  124;  2  Satk,  522,  pi.   1.    Vin.  Abr.  Bailment  is 
to  the  same  effect.    "  The  pawnee  may,  by  the  com- 
mon law,  deliver  over  the  pawn  into  the  hands  of  a 
stranger  for  safe  custody  without  consideration ;  or  he 
may  sell  or  assign  aU  his  interest  in  the  pawn ;  or  he 
may  convey  the  same  interest  conditionally  by  way  of 
pawn  to  another  person ;  without  in  either  case  destroy- 
ing or  invalidating  his  security.     But  if  the  pawnee 
should  undertake  to  pledge  the  property  (not  being 
negociable  securities)  for  a  debt  beyond  his  own,  or  to 
make  a  transfer  thereof  to  his  own  creditor,  as  if  he 
were  the  absolute  owner ;  it  is  dear  that  in  such  a  case 
he  would  be  guilty  of  a  breach  of  trust ;  and  his  creditor 
would  acquire  no  title  beyond  that  held  by  the  pawnee. 
The  only  question  which,  under  such  circumstances. 
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186G.        would  seem  to  adroit  of  controversy,  is,  whether  the 
Donald       Creditor  should  be  entitled  to  retain  the  pledge  untfl 
Suckling.     *^®  original  debt  was  discharged,  or  whether  the  owner 
might  recover  the  pledge  in  the  same  manner  as  if  the 
case  was  a  naked  tort,  without  any  qualified  right  iu  the 
pawnee."  Story  on  Bailments,  §  824.     "  The  doctrine  of 
the  common   law  now  established  in  England,  after 
some  diversity  of  opinion,  is,  that  a  factor  having  a 
lien  on  goods  for  advances,  or  for  a  general  balance, 
has  no  right  to  pledge  the  goods;    and  if  he  does 
pledge    them,   he    conveys   no  title  to   the  pledgee." 
§  825.     After  commenting  on  this  he  proceeds  in  sect 
327  as  read  by  the  other  side.    If  a  horse  is  bailed 
to  a  man  for  a  time  to   go  to  a  certain  place,  and 
the  bailee  takes  him  extra  viam,  this  does  not  divest 
the  possession  of   the  bailee,  though  it  renders  him 
liable  to  an  action;    Lee  v.   Atkinson  (a).     [He  also 
cited  Ex  parte  Deeze  (b)  and  Demainbray  v.  Metcalfe  (c).] 
Although    Jarms  v.  Rogers  (d)  is  not   in  point,  the 
question  must  have  been  present  to  the  mind  of  the 
Court     The  pawnor  is  entitled  to  have  the  pledge 
given  up  to  him  on  performance  of  the  condition,  but 
if  in  consequence  of  the  pawnee  parting  with  the  pos- 
session to  a  subpawnee,  the  pawnor  could  recover  the 
possession,  he  would  get  it  back  without  any  perform- 
ance at  all.   The  notion  probably  had  its  origin  in  what 
Littleton  says,  sect   71 :  — *'  If   I   lend    to    one   my 
sheep  to  tathe  his  land,  or  my  oxen  to  plow  the  land, 
and  he  killeth  my  cattle,  I  may  well  have  an  action  of 

(a)  Yelv,  172;  Bac,  Ahr.  BaUmetU  (C).  (b)  1  Aik.  228. 

(c)  2  Vem.  691 ;  1  Eq.  Cos,  Ab,  324;  8,  C.  nom.  Denumdray  t. 
Met^aif,  Free,  in  Chanc.  419 ;  8,  C,  nom  Demary  t.  Metcalf,  GHh,  Eq. 
Cos,  104.  (d)  13  Mm.  105;  15  Id.  389. 
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trespass  against  him^  notwithstanding  the  lending/'  igoe. 
And  Lord  Coke,  in  his  Commentary^  adds^  "  or  in  these  i}09ki.ii 
cases  he  may  have  an  action  of  trespass  sur  le  case  for  this  s^cklino 
conversion^  at  his  election ;"  Co.  Lttt,  57  a.  There  how- 
ever the  act  done  was  wholly  inconsistent  with  the  con- 
tract In  Johnson  v.  Stear  {a)  the  majority  of  the  Court 
held  in  trover  that  if  the  pledgee  sold  the  property  his 
interest  was  not  thereby  pnt  an  end  to ;  and  the  pre* 
sent  action  being  detinue  renders  that  decision  stronger 
in  favour  of  the  defendant  The  interest  of  a  pawnee 
is  very  different  from  a  lien»  as  the  latter  is  merely 
personal;  M*Combie  v.  Dame8{b\  Palerson  v.  Task  (c), 
Daubigny  v.  Duval  (d).  The  right  of  an  unpaid  vendor 
who  retains  possession  exceeds  that  of  a  mere  lien,  and 
will  not  be  destroyed  by  sale ;  Bloxam  v^  Sanders  (f ), 
Bloxam  v.  Morley  (/),  Blackburn  Contract  of  Sale,  p.  333. 
Secondly.  Thh  plea  does  not  disclose  any  unlawful  act 
in  the  defendant.  Whether  the  sum  for  which  the  article 
is  Bubpawned  be  greater  or  smaller  than  that  for  which 
it  was  originally  pledged  can  make  no  difference  to  the 
pledgor.  It  does  not  appear  here  that  the  pledgee  can- 
not give  it  up.  If  the  plaintiff  as  pledgor  was  injured 
in  any  way  he  ought  to  have  shewn  it  by  replication. 

Harington,  in  reply. — The  right  to  pledge  does  not 

mean  a  right  to  selL     Sales  tend  to  encourage  trade ; 

not  so  pawns ;  per  Lee  C.  J.  in  Hartop  v.  Hoare  {g). 

[He  also  cited  De  Bouchont  v.  Goldsmid  (/i).] 

Cur,  adv.  vult 

(a)  16  a  B.  N.  8.  330.  (b)  7  East  6. 

(c)  2  Str,  1178.  {d)  5  T,  R.  604.  606. 

(«)  AB.^C.  941.  (/)  4  B.  #  a  951. 

{g)  3  Atk.  44.  52.  (A)  5  Ves.  211. 
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18G6.  The  Court  differing  in  opinion^  the  following  judg- 

Donald       ments  were  now  delivered. 


T. 

SUCKLIIIO. 


Sheb  J.  To  a  declaration  in  detinue  for  debenturei 
of  The  British  Slate  Company  Limited,  claiming  a  retam 
or  their  value  and  damages  for  their  detention,  we  have 
here  a  plea^  and  a  demurrer  to  it^  that  before  the  alleged 
detention  the  debentures  were  deposited  by  the  plaintiff 
with  one  Simpson,  as  security  for  the  payment  at  its 
maturity  of  a  bill  of  exchange  discounted  by  him  for  the 
plaintiff,  upon  an  agreement  that  Simpson  should  have 
full  power  to  sell  or  otherwise  dispose  of  the  de- 
bentures if  the  bill  was  not  paid  when  it  became  doe;  . 
that  the  bill  was  dishonoured  when  it  became  due,  and 
is  still  unpaid,  and  that  before  the  alleged  detention 
Simpson  deposited  the  debentures  with  the  defendant 
as  security  for  and  until  the  repayment  of  moneys 
advanced  and  lent  to  him  by  the  defendant  upon  them, 
and  which  moneys  are  still  unpaid. 

This  plea  sets  up  a  right  to  detain  the  debentures, 
founded  on  a  bailment  of  pawn  by  the  plaintiff  to  Simp- 
son,  under  which  Simpson,  if  the  bill  should  not  be  paid, 
had  a  right  to  sell  the  debentures,  paying  the  overplas 
above  the  amount  of  the  bill  and  charges  to  the  plaintiff, 
that  is,  to  sell  on  the  plaintiff's  account  and  for  his  and 
Simpson's  benefit,  and  a  repawn  of  them  by  Simpson  aa 
a  security  for  a  loan  to  him  by  the  defendant 

It  must  be  taken  against  the  defendant  that  the  de- 
bentures were  pledged  to  him  by  Simpson  before  the 
plaintiff  had  made  default ;  it  must  be  taken  too  that 
the  advance  for  which  the  debentures  were  pledged  to 
the  defendant   by   Simpson  was  of  a  greater  amount 
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than  the  debt  for  which  Simpson  held  them ;  it  is  con-         1866. 

sistent  with  the  facts  pleaded  either  that  it  was  repayable       Donald 

before  or  repayable  after  the  maturity  of  the  plaintiff's     sucklikg. 

bill^  and  that  the  debentures  were  pledged  by  Simpson 

along  with  other  securities  from  which  they  could  not  at 

Simpson's  pleasure,  or  on  tender  by  the  plaintiff  of  the 

sum  for  which  they  had  been  pledged  to  Simpson,  be 

detached ;  and  therefore  that  Simpson  had  put  it  out  of 

his  power  to  apply  them,  by  sale  or  otherwise,  to  the 

only  purpose  for  which  possession  of  them  had  been 

given  to  him^  viz.,  to  secure  the  payment  of  his  debt, 

and  the  release  of  the  plaintiff  by  the  sale  of  them  from 

liability  on  the  bill  which  Simpson  had  discounted  for 

him. 

Whether  this  pledge  to  the  defendant  by  Simpson  was 
such  a  conversion  by  him  of  the  debentures  as  destroyed 
his  right  of  possession  in  them,  and  revested  the  plain- 
tiff's right  to  the  possession  of  them  freed  from  the 
original  bailment,  is  the  question  for  our  decision. 

The  contention  that  a'  pawnee  is  entitled  to  exercise 
over  the  chattel  pawned  to  him  a  power  so  extensive  as 
the  one  which  this  plea  sets  up  was,  before  the  case  of 
Johnson  v.  Stear  (a),  if  it  be  not  now,  wholly  unsup- 
ported by  authority. 

A  pawn  is  defined  by  Sir  William  Jones  on  The  Law 
of  Bailments,  p.  118,  ''  a  bailment  of  goods  by  a  debtor 
to  his  creditor,  to  be  kept  till  the  debt  be  discharged," 
and  by  Lord  Holt  in  Coggs  v.  Bernard  (ft),  "  a  delivery 
to  another  of  goods  or  chattels,  to  be  a  security  to  him 
for  money  borrowed  of  him  by  the  bailor,"  and  by  Lord 
Stair,  1  Institutions  of  the  Laws  of  Scotland,  b.  1,  tit  13, 
(a)  15  C.  B,  N.  S,  330.  (A)  2  Ld,  Rifym.  909 -91^. 
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1866.  §  11,  p.  126,  a  kind  of  mandate,  whereby  the  debtor 
DoxALD  for  his  creditor's  security,  gives  him  the  pawn,  or  thing 
SocKUMo.  impignorated,  to  detain  or  keep  it  for  his  own  security, 
or  in  the  case  of  not-payment  of  the  debt,  to  sell  the 
pledge,  and  pay  himself  out  of  the  price,  and  restore  the 
rest,  or  restore  the  pledge  itself  on  payment  of  the  debt ; 
all  which  is  of  the  nature  of  a  mandate,  and  it  hath  not 
only  custody  in  it,  but  power  to  dispone,  in  the  case 
of  not-payment ;"  and  by  Bell  Principles  of  the  Law 
of  Scotland,  4th  ed.,  p.  512,  "  a  real  right,  or  Jum  in  re" 
inferior  to  property,  <<  which  vests  in  the  holder  a  power 
over  the  subject,  to  retain  it  in  security  of  the  debt  for 
which  it  is  pledged  ♦  ♦  ♦  and  qualifies  so  far,  and 
retains  the  right  of  property  in  the  pledger  or  owner/' 
In  the  Roman  Civil  Law,  as  in  our  law,  see  Pigoi  v. 
Cubley  (a),  the  bailment  of  pawn  implied  what  in  this 
bailment  is  expressed,  a  mandate  of  sale  on  default  of 
payment.  Without  it  or  without,  as  in  the  SctAch  and 
French  law,  a  right  to  have  the  pledge  sold  judicially 
for  payment  on  default  made, the  security  by  way  of  pledge 
would  be  of  little  value.  The  pawnee  is  said  by  Lord 
Coke,  in  his  Commentary  upon  Littleton,  89  a,  to  have  a 
" property,"  and  in  Southcote's  Case  (jb)  to  have  a  "pro- 
perty in,  and  not  a  custody  only"  of,  the  chattel  pawned, 
by  which  Lord  HoU,  in  Coggs  v.  Bernard  (c),  understands 
Lord  Coke  to  mean  a  "  special  property,**  consisting  in 
this  that "  the  pawn  is  a  securing  to  the  pawnee,  that  he 
shall  be  repaid  his  debt,  and  to  compel  the  pawnor  to 
pay  him,"  or,  in  the  words  of  Fleming  C.  J.,  in  Batcliff 
V.    Davies{d),   "a  special  property  in  the  goods,  to 

(a)  15  C.  B,  N.  8,  701.  (*)  4  Co.  83  b. 

(c)  2  U,  Haym,  909. 916,  917.  (d)  Cro.  Jac.  244, 245. 
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detain  them  for  his,  *the  pawnee V  security,"  that  is  not        186€. 
a  property  properly  so  called ;  but  the  jus  in  re,  that  is       donald 
tn  re  aliend  of  the  Roman  lawyers,  the  opposite  as  Mr.     sockli^o. 
Austin,Lecture8  an  Jurisprudence,  Tables  and  Notes,  vol.  8, 
p.  192^  says  to  property,  but  a  right  of  possession  against 
the  true  owner  and  under  a  contract  with  him,  until  his 
debt  is  paid,  and  a  power  of  sale  for  the  reciprocal 
benefit  of  the  pawnee  and  pawnor  on  default  of  payment 
at  the  time  agreed  upon. 

Mr.  Justice  Story  on  the  Law  of  Bailments,  sect.  324, 
says  thaf  the  pawnee  may,  by  the  common  law,  deliver 
over  the  pawn  into  the  hands  of  a  stranger  for  safe  custody 
without  consideration ;  or  he  may  convey  the  same  inte- 
rest conditionally  by  way  of  pawn  to  another  person ; 
without  in  either  case  destroying  or  invalidating  his 
security;'*  but  that  he  cannot  pledge  it  for  a  debt 
greater  than  his.  own  ;  that  if  he  do  so  he  will  be  guilty 
of  a  breach  of  trust  by  which  his  creditor  will  acquire 
no  title  beyond  that  of  the  pawnee,  and  that  the  only 
question  which  admits  of  controversy  is,  "  whether  the 
creditor  should  be  entitled  to  retain  the  pledge  until  the 
original  debt"  (that  is,  the  debt  due  to  the  first  pawnee) 
"  was  discharged,  or  whether  the  owner  might  recover 
the  pledge  in  the  same  manner  as  if  the  case  was  a 
naked  tort,  without  any  qualified  right  in  the  first 
pawnee." 

So  much  of  this  passage  as  is  stated  to  be  clear  law, 
viz.,  that  the  pawnee  may  deliver  the  chattel  pawned  to 
a  stranger  for  safe  custody  without  consideration,  or 
convey  the  same  conditionally,  (i.  e.,  it  may  be  pre- 
sumed, on  the  same  conditions  as  those  on  which  lie 
holds  it;  by  way  of  pawn  to  another  person  for  a  debt 
not  greater  than  his  own,  without  destroying  or  invali- 

VOL.   VII.  3   F  B.   &   s. 
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1866.  dating  his  security,  has  no  application  to  the  case  before 
DoMAU)  us,  inasmuch  as  the  pawn  by  Simpson  to  the  defendant 
SvoKLiHo.  ^^  °ot  for  safe  custody,  nor  without  consideration, 
nor  conditionally,  nor  for  a  debt  not  greater  than  the 
debt  due  by  the  plaintiff  to  Simpson,  and  because  the 
power  given  to  the  pawnee  by  this  bailment  to  dispose 
of  the  debentures,  by  sale  or  otherwise,  should  his  debt 
not  be  paid,  might  probably  be  considered  at  least  after 
default  made  to  enlarge  the  ordinary  right  of  a  pawnee 
over  the  chattel  pawned.  There  is  nothing  in  the 
passage  which  affords  any  countenance  except  by  way  of 
query  to  the  position,  that  a  pawnee  who  has,  as  in 
this  case,  placed  the  chattel  pawned  out  of  the  pawnor's 
power  and  out  of  his  own  power  to  redeem  it  by  pay- 
ment of  the  amount  for  which  it  was  given  to  him  as  a 
security,  and  who  has  deprived  himself  of  the  power  of 
selling  it  for  the  payment  of  the  pawnor's  debt,  can,  by 
so  doing,  shield  the  creditor  to  whom  he  repawns  it 
from  an  action  of  detinue  at  the  suit  of  the  real  owner. 
Mr.  Justice  Story,  sect.  299,  indeed,  says  that  "  if  the 
pledgee  voluntarily,  by  his  own  act,  places  the  pledge 
beyond  his  own  power  to  restore  it,  as  by  agreeing 
that  it  may  be  attached  at  the  suit  of  a  third  person, 
that  will  amount  to  a  waiver  of  the  pledge." 

It  would  be  difficult  to  reconcile  any  other  rule  in 
respect  of  the  pledging  by  pledgees  of  the  chattels 
pawned  to  them  with  the  well  established  doctrine  of 
our  Courts  and  the  Courts  of  the  United  SUtes  of 
America  in  respect  of  the  pledging  by  factors  of  the 
goods  entrusted  to  them.  Factors  like  pledgees  have  a 
mandate  of  sale ;  sale  irrespectively  of  default  of  any 
kind  is  the  object  of  the  bailment  to  them  ;  they  have  a 
special  property  and  right  of  possession  against  all  the 
world  except  their  principal,  and  against  him,  if  they 
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have  made  advances  on  the  security  of  his  goods  en-        lvS66. 
trusted  to  them;  to  give  effect  to  that  security   they       donald 
may  avail  themselves  of  their  mandate  of  sale ;  but  if     g    J'    ^ 
they  place  the  goods  out  of  their  own  power  by  pledging 
them,  although  it  be  for  a  debt  not  exceeding  their 
advances,  the  pawnee  from  them,   except  under  the 
Factors  Acts,  is  defenceless  in  trover  or  detinue,  even  to 
the  extent  of  his  loan,  against  the  true  owner. 

Why  it  should  be  otherwise  between  the  true  owner 
and  the  pawnee  from  a  pawnee  6f  the  true  owner's 
goods^  no  reason  was  adduced  during  the  argument 
before  us,  nor  indeed  was  it  possible  to  adduce  any 
reason,  seeing  that  in  all  the  decisions  on  pledges  by 
factors  the  relation  between  a  factor  who  has  made  ad 
vances  on  the  goods  entrusted  to  him  and  his  principal, 
has  been  held  not  distinguishable  or  barely  distinguish- 
able in  its  legal  incidents  from  the  relation  between 
pawnee  and  pawnor,  a  factor  being,  as  Mr.  Justice 
tStory  says,  sects.  325,  327,  citing  Daubigvy  v.  Duval (a\ 
M^Combie  v.  Davie$(b)  "generally  treated  in  juridical 
discussions,  as  in  the  condition  of  a  pledgee.'^ 

The  case  of  Johnson  v.  Stear  (c)  is  a  clear  authority 
for  holding  that  Simpson  in  dealing  with  the  debentures 
in  the  way  which  he  must  be  taken  on  this  plea  to  have 
done,  was,  as  the  defendant  also  was,  guilty  of  a  con- 
version of  them,  and,  unless  that  case  is  also  an 
authority  binding  upon  us  for  the  doctrine  that  the 
conversion  by  a  pawnee  of  the  thing  pawned  is  not  such 
an  abuse  of  the  bailment  of  pawn  as  annuls  it,  but  that 
there  remains  in  him,  and  in  an  assignee  from  him,  and 
in  an  assignee  from  his  assignee,  and  so  on  toties  quoties 

{a)  5  r.  /?.  G04.  (Jh)  7  Ea^t  5. 

(t)  If)  a  B.  N.  S,  330. 

3  F  2 
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18G6.       without  limit  as  to  the  number  of  assignments!  or  the 
Donald"  consideration  for  them,  an  interest  of  property  in  the 
SvcKUKO     P*w"  which  defeats  the  owner's  right  of  possession,  the 
plaintiff  is  entitled  to  our  judgment 

As  I  read  the  case  of  Johnson  v.  Stear,  and  the  cases 
of  Chinery  v.  Viall  (a)  and  Brierly  v.  Kendall  (6),  on 
the  authority  of  which  it  proc^eeded,  the  judgments 
of  the  majority  of  the  Judges  of  the  Court  of  Com- 
mon Pleas  in  the  first  of  them,  and  the  judgments  of 
the  Court  of  Exchequer  and  of  the  Court  of  Queen's 
Bench  in  the  second  and  the  third,  are  based  on  the 
principle  that,  in  an  action  to  recover  damages  for  a 
conversion,  it  is  not  an  inflexible  rule  of  law  that  the 
value  of  the  goods  converted  is  to  be  taken  as  the 
measure  of  damages,  that  when  a  suitor's  real  cause  of 
action  is  a  breach  of  contract,  he  cannot  by  suing  in 
tort  entitle  himself  to  a  larger  compensation  than  he 
could  have  recovered  in  an  action  in  form  ex  contractu, 
and  therefore  that  when  a  verdict  is  obtained  against  an 
unpaid  vendor  for  the  conversion  of  the  thing  sold  by 
him,  or  against  an  unpaid  pawnee  for  the  conversion  of 
the  thing  pledged  to  him,  he  is  entitled  to  be  credited,  in 
the  estimate  by  the  jury  of  the  damages  to  be  paid  by 
him,  for  the  value  of  such  interest  or  advantage  as  would 
have  resulted  to  him  from  the  contract  of  sale  or  the 
contract  of  pawn,  if  it  had  been  fulfilled  by  the  vendor 
or  pawnee.  That  this  was  the  ratio  decidendi  in  these 
cases  seems  to  me  clear  from  the  facts  of  Chinery  v. 
Viali  and  Brierly  v.  Kendall,  which  raised  no  question 
between  the  litigant  parties  in  any  respect  analogous  to 
the  question  which  we  have  to  decide  in  the  present  case. 
In  Chinery  v.  Viall,  the  plaintiff,  who  was  the  vendee  of 
(a)  6  H.  4-  K  288.  (*)  \7  Q.  B.  937. 
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forty. eight  sheep,  for  five  only  of  which  he  had  paid,  1866. 
under  a  bargain  which  entitled  him  to  delivery  of  the  DosauT" 
whole  lot  before  payment^  brought  his  action  against  suckliko 
the  vendor  for  a  conversion  by  parting  with  the  sheep  to 
another  purchaser.  If  the  defendant's  interest  in  the  un- 
paid balance  of  the  agreed  price  of  the  sheep  had  not  been 
credited  to  him  in  the  amount  of  damages^  the  plaintiff, 
who  had  only  paid  for  five  of  them,  would  have  pocketed 
the  fall  value  of  the  forty-three  which  had  been  con- 
verted. In  Brierly  v.  Kendall,  an  action  of  trespass,  there 
was  a  loan  by  the  defendant  to  the  plaintiff,  secured  by  a 
bill  of  sale  of  the  plaintiff's  goods,  in  which  was  a  reser- 
vation to  the  plaintiff  of  a  right  to  the  possession  of  the 
goods  until  he  should  make  default  in  some  payment. 
Before  any  default  the  defendant  took  the  goods  from 
the  plaintiff  and  sold  them.  For  this  wrong  he  was 
liable  in  trespass ;  but  the  measure  of  damages  was  held 
to  be  not  the  value  of  the  goods  but  the  loss  which  the 
plaintiff  had  really  sustained  by  being  deprived  of  the 
possession.  The  wrongful  act  of  the  defendant  did 
not  annihilate  his  interest  in  the  goods  under  the  bill  of 
sale,  and  such  interest  was  considered  in  measuring  the 
extent  of  the  plaintiff*s  right  to  damages.  These  cases 
are  manifestly  not  in  conflict  with,  if  indeed  they  at 
all  touch  the  principle  relied  upon  against  the  plea  which 
is  here  demurred  to,  that  if  the  pawnee  converts  the 
chattels  pawned  to  him,  the  bailment  is  determined,  and 
the  right  of  possession  revested  in  the  true  owner  of  them 
In  Johnson  v.  Stear  the  defendant,  a  pawnee  of  dock 
warrants^  had  anticipated  by  a  few  hours  only  the  time 
at  which  under  his  contract  with  the  owner  of  them,  he 
might  have  sold  and  delivered  them ;  he  had  applied 
before  the  time  of  action  brought  the  proceeds  of  their 
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18(56.  sale  to  the  discharge  of  the  plaintiff's  debt  to  him,  or  he 
DosALD  teld  them  specially  applicable  to  that  purpose;  and  the 
SucKLiHQ.  pl&intiff,  had  he  sued  the  defendant  in  contract  for  not 
keeping  the  pledge  until  default  made,  could  not  have 
proved  that  he  had  sustained  any  damage.  The  Chief 
Justice,  speaking  for  himself  and  two  of  his  learned 
brothers,  did  indeed  say,  p.  884,  that  "  the  deposit  of  the 
goods  in  question  with  the  defendant  to  secure  repayment 
of  a  loan  to  him  on  a  given  day  with  a  power  to  sell  in  case 
of  default  on  that  day  created  an  interest  and  a  right  of 
property  in  the  goods  which  was  more  than  a  mere  lien, 
and  that  the  wrongful  act  of  the  pawnee  did  not  annihi- 
late the  contract  between  the  parties,  nor  the  interest  of 
the  pawnee  in  the  goods  under  that  contract ;''  but  he 
cannot  be  understood  to  have  meant  by  the  words 
"  an  interest  and  a  right  of  property  in  the  goods/  and 
by  the  words  "  more  than  a  mere  lien,'*  other  than  a 
"  special  property*'  as  defined  by  the  authorities  before 
referred  to  by  me,  viz.,  a  real  right  or  jus  in  re,  a  right 
of  possession  until  default  made,  a  right  of  retention  or 
sale  after  default  made ;  nor,  as  I  think,  to  have  intended 
more  by  the  words  **  the  wrongful  act  of  the  pawnee 
did  not  annihilate  the  contract  between  the  parties" 
than  that  the  contract,  in  the  breach  of  which  consisted 
the  tort  of  which  the  plaintiff  complained,  must  still  be 
considered  to  subsist,  at  least  for  the  purpose  of  being 
referred  to  for  the  measure  of  the  damage  sustained  by 
the  pawnor  and  of  the  damages  to  be  recovered  by 
him. 

The  case  before  us  differs  as  I  think  in  essential  par- 
ticulars from  the  case  in  the  Common  Pleas  as  respects 
the  principle  upon  which  damages  would  have  been 
measurable  had  the  action  been  in  trover.  The  defendant. 


XXX.   VICTORIA.-  803 

as  assignee  of  the  pawnee,  could  not  surely  have  set  up  1866. 
in  mitigation  of  damages  an  interest  derived  by  him  Donald 
from  the  pawnee  before  default  made  by  the  pawnor ;  suokliko. 
the  pawnee^  by  the  express  terms  of  the  bailment  to 
him,  not  having  the  right  to  dispose  of  the  debentures,  by 
sale  or  otherwise,  until  after  default  made.  Besides,  it 
is  impossible  to  shut  one's  eyes  to  the  broad  distinction 
between  the  case  of  the  sale  a  few  hours  too  soon  of  a 
pawn  which,  as  in  the  case  of  Johnson  v.  SteaVy  the 
pawnor  '^  had  no  intention  to  redeem,''  the  proceeds  of 
the  sale  being  devoted  before  action  brought  to  the 
discharge  of  the  debt  for  which  the  pawn  had  been 
given  as  a  security,  and  the  abuse  of  a  pawn  by  the 
pawnee  in  wrongfully  for  his  own  purposes  placing  it 
out  of  his  power  and  out  of  the  pawnor's  power  to 
redeem  the  pawn  should  he  have  the  means  and  mind 
to  do  so. 

By  the  contract  of  bailment  between  the  plaintiff 
and  Simpson^  the  proceeds  of  the  sale  of  the  debentures 
which  are  the  subject  of  this  suit  had  been  specifically 
appropriated  to  the  payment  of  the  plaintiff's  bill,  in  the 
event  of  his  not  being  able  to  meet  it  with  other  means. 
Simpson  held  the  debentures  in  trust,  should  the  bill 
not  be  paid,  to  sell  them  on  the  plaintiff's  account, 
or  allow  the  plaintiff  to  sell  them  or  raise  money  on 
them  to  pay  his  bilL  Instead  of  that  Simpson,  before 
default  made  by  the  plaintiff,  converted  them  to  his  own 
use,  obtaining  their  agreed  value  in  pledge  from  the 
defendant,  and  imposing  upon  the  plaintiff  the  burthen 
of  making  other  provision  to  meet  his  bill.  By 
this  act  of  Simpson  the  plaintiff,  in  my  judgment, 
did  in  fact  sustain  damage,  and  at  the  maturity  of  the 
bill,  if  not  before,  to  the  fiill  amount  of  the  current 
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1866.  saleable  value  of  the  debentures.  I  am  at  a  loss  to  see 
UoMALo  ^0^  ^1^®  conduct  of  Simpson  in  thus  dealing  with  the 
SucKLmo.  debentures^  and  how  the.  title  of  the  defendant  claiming 
under  him,  are  to  escape  the  operation  of  the  rule  that 
if  the  pawnee,  except  conditionally  (an  exception  for 
which  the  authority  is  but  slender),  parts  with  the 
possession  of  the  pawn,  he  loses  the  benefit  of  his 
security,  Ryall  v.  RoUe  {a\  Reeves  v.  Capper  {b\  Johiuon 
V.  Stear  (c),  per  fVilUama  J.,  p.  8889  or  the  operation  of 
the  maxim  Nemo  plus  juris  ad  alium  transferre  potest 
quam  ipse  habet 

For  these  reasons,  as  it  seems  to  me,  the  case  of 
Johnson  v.  Stear  ought  not  to  govern  our  decision. 
It  could  not  be  followed  by  us  as  an  authority  in 
favour  of  the  defendant  without  inattention  to  its  true 
principle,  viz.,  that  between  the  parties  to  a  contract 
the  measure  of  damages  for  a  breach  of  the  contract 
must  be  the  same  whether  the  form  of  action  be  ex 
contractu  or  ex  delicto;  and  that  in  such  a  case  general 
rules  applicable  to  the  latter  form,  the  only  one  compe- 
tent for  the  redress  of  injuries  purely  tortious,  are  not 
to  be  strained  to  the  doing  of  manifest  injustice.  It 
is  open  also,  in  a  right  estimate  of  it  as  an  authority  for 
the  case  in  hand,  to  this  observation.  The  interest  of  a 
plaintiff  in  the  damages  recoverable  by  him  for  a  tort, 
which  is  in  its  true  nature  a  breach  of  contract,  is 
restricted  by  the  implied  stipulations  of  the  contracting 
parties  to  the  amount  which  in  the  conscience  of  a 
jury  may  suffice  to  give  him  an  adequate  compensation. 
The  action  of  detinue  for  a  chattel  of  which  the  bail- 
ment has  been  abused  against  a  person  not  party  to  the 

(a)  Atk,  166.  (A)  6  Binff,  N.  C.  136. 

(c)  16  C,  B,  N.  8.  330. 
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contract  of  bailment  is  not  based  upon  a  breach  of  con-  ISGO. 
tract,  and  not  within  the  rules  applicable  to  actions  of  Donald 
tort  which   are   based  on  breaches  of  contract      In     „     ^• 

SUCKLINO. 

detinue,  the  plaintiff  sues  not  for  the  value  tantamount 
to  the  thin^  detained  from  him,  but  for  the  return  of  the 
thing  itself,  which  may  to  him  have  a  value  other  and 
higher  than  its  actual  value,  and  only  for  its  value,  Tidd's 
Forms^  340,  ed.  1828,  if  the  thing  cannot  be  delivered  to 
him,  and  for  damages  for  its  detention  and  his  costs  of 
suit.  A  judgment  to  recover  the  value  only  has  been 
reversed  for  error,  PeUrs  v.  Heyward  (a) ;  the  integral 
undiminished  thing  itself,  unaffected  by  countervailing 
lien  or  abatement  of  whatever  kind,  being  the  primary 
object  of  the  suit.  In  an  action  of  trover  for  the  con- 
version by  the  pawnee  of  the  subject  of  bailment,  the 
plaintiff,  according  to  the  judgment  of  the  majority  of 
the  Court  in  Johnson  v.  Stear  (£),  is  entitled  only  to 
recover  the  amount  in  money  of  the  damage  which  he 
proves  himself  to  have  sustained.  In  an  action  of 
detinue  for  the  recovery  from  the  assignee  of  the  pawnee 
of  the  chattel  pawned,  and  of  which  the  pawn  has  been 
abused  and  forfeited,  the  plaintiff  is  entitled  to  recover 
the  chattel  itself,  because  it  was  a  term  of  the  contract 
of  pawn  that,  if  the  pawn  should  be  abused  by  the  pawnee, 
his  right  to  the  possession  of  it  should  cease,  and  the 
defendant  can  have  derived  no  right  of  possession  from 
one  whose  own  right  of  possession  was  determined  by 
his  attempt  to  transfer  it  Unless  therefore  we  were 
prepared  to  hold,  in  disregard  of  the  clearly  expressed 
opinion  of  Story  and  of  Williams  J.  in  Johnson  v. 
Stear^  that  detinue  can  in  no  case  lie  for  an  unre- 
deemed pawn,  however  much  the  bailment  of  it  may 

(a)  Cro,  Jac,  681.  {h)   16  C.  B.  N.  S.  330. 
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18G6.        have  been  abused,  we  are  not  at  liberty  to  apply  the 
^  Donald       ^^^^  decidendi  in  Johmon  v.  Stear  to  the  case  before  us. 
SucKLiKo  ^*  raises  a  strong  presumption  against  the  defence  set 

up  in  this  plea,  that  nothing  bearing  the  slightest 
resemblance  to  the  right  of  possession  which  it  claims  for 
the  assignee  of  a  pawnee  is  to  be  found  in  the  copious 
title  of  the  Digest,  Ub.  20,  tit  1 :  "  De  pignoribus  et  hypo- 
thecis :  et  qualiter  ea  contrahantur :  et  de  pactis  eorum ;" 
or  in  the  five  following  titles  on  the  contract  of  pawn 
and  hypothec  and  its  incidents,  or  in  the  title  ''De 
pignoraticia  actione  vel  contra/'  Dig.  lib.  13,  tit  7, 
or  in  the  works  of  any  English,  French  or  Scotch 
jurist. 

The  dictum  of  the  majority  of  the  Court  in  the  case 
of  Mares  v.  Conham  (a),  that  the  pawnee  has  such  an 
interest  in  the  pawn  as  he  may  assign  over,  was  not 

^  the  point  decided  in  that  case,  nor,  as  it  seems  to  me, 

a  point  essential  to  its  decision,  the  point  decided  being 
that  the  surrender  by  the  plaintiff  of  a  chattel  pawned 
to  him  by  a  third  person  was  a  good  consideration  for  a 
promise  by  the  defendant  to  pay  the  debt  for  which  it 
had  been  given  as  security.  It  does  not  seem  to  follow 
from  that  decision  that  the  surrenderee  thereby  acquired 
such  an  interest  in  the  pawn  as  would  enable  him  to 
defend  an  action  of  detinue  at  the  suit  of  the  true  owner, 
the  reunion  of  whose  rights  of  property  and  possession 
was,  unless  they  meant  to  rob  him,  the  real  object  of 
the  transaction.  The  inference  drawn  from  this  very 
obscure  and  superficially  reasoned  case  in  favour  of  the 
defendant's  plea  is  wholly  irreconcilable  with  the 
doctrine  of  Domat,  Part  1,  liv.  S,  tit.  1,  s.  1,  the  highest 
authority  on  all  questions  depending,  as  this  question 
(a)  Owen  123-4. 
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does^  upon  the  rules  and  principles  of  the  Roman  civil        1860. 
law,  that  the  bailments  of  "  gage"  and  "  hypothfeque"  last   "I^^Tild 
only  so  long  as  the  thing  hypothecated  is  in  the  hands     sioIliho 
of  the  person  charging  it,  or  the  thing  pawned  in  the 
hands  of  him  who  takes  it  for  his  security,  and  with  the 
doctrine  of  Erakine,  a  jurist  of  nearly  equal  eminence^ 
that  '^  in  a  pledge  of  moveables  the  creditor  who  quits 
the  possession  of  the  subject  loses  the  real  right  he  had 
upon   it;''  Institute  of  the  Law  of  Scotland,  book  8, 
tit.  1,  8.  83. 

I  therefore  think  the  bailment  to  Simpson  was  deter- 
mined by  the  pledge  by  him  to  the  defendant  under  the 
circumstances  stated  in  the  plea ;  that  both  of  them  have 
been  guilty  of  a  conversion ;  that  the  plaintiff  mighty  as 
WilUams  J.  said  in  the  case  of  Johnson  v.  Stear  (a), 
lawfully,  should  the  opportunity  offer^  resume  the  posses* 
sion  of  the  debentures,  and  hold  thenl  freed  from  the 
bailment ;  and  may,  the  defendant  being  remitted  to  his 
remedy  against  Simpson,  and  Simpson  to  his  remedy 
upon  the  bill,  recover  them  or  their  full  value  if  they 
cannot  be  delivered  to  him  in  this  action  of  detinue. 

Mellor  J.  In  an  action  of  detinue  for  four  deben- 
tures of  The  British  Slate  Company,  Limited,  the 
defendant  pleaded  that  the  plaintiff  had  deposited  them 
with  one  Simpson  as  security  for  the  due  payment  at 
maturity  of  a  bill  of  exchange  payable  six  months 
after  date,  indorsed  by  the  plaintiff,  and  discounted 
by  Simpson,  upon  the  agreement  that  Simpson  should 
have  full  power  to  sell  or  otherwise  dispose  of  the 
debentures  if  the  bill  was  not  paid  at  maturity.  It 
then  alleged  that  the  bill  was  not  paid  at  maturity, 
(fl)  15  C.  B,  y.  5.  330. 
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1866.  iior  at  the  commencement  of  the  suit,  and  that  before 
Donald  *1*®  detention  and  the  commencement  of  this  suit 
SuckLivq.  Simpson  deposited  the  debentures  with  the  defendant, 
to  be  by  him  kept  as  a  security  for  and  until  the  repay- 
ment of  certain  money  lent  by  the  defendant  to  Simpson 
upon  the  security  of  the  debentures,  which  sum  of 
money  was  then  due  and  unpaid.  To  this  plea  the 
pl»ntiff  demurred ;  and  upon  demurrer  I  think  that 
we  must  assume  that  the  pledging  of  the  debentures  by 
Simpson  to  the  defendant  took  place  before  default  was 
made  by  the  plaintiff  in  payment  of  the  bill  of  exchange 
at  maturity,  and  that  we  must  also  assume  that  the 
money  for  which  the  debentures  were  pledged  by  Simp^ 
son  as  a  security  to  the  defendant  was  of  larger  amount 
than  the  amount  of  the  bill  of  exchange  discounted  for 
the  plaintiff  by  Simpson. 

The  question  thus  raised  by  this  plea  is,  whether  a 
pawnee  of  debentures,  deposited  with  him  as  a  security 
for  the  due  payment  of  money  at  a  certain  time,  does, 
by  repledging  such  debentures,  and  depositing  them 
with  a  third  person  as  a  security  for  a  larger  amount, 
before  any  default  in  payment  by  the  pawnor,  make 
void  the  contract  upon  which  they  were  deposited  with 
the  pawnee,  so  as  to  vest  in  the  pawnor  an  immediate 
right  to  the  possession  thereof  notwithstanding  that  the 
debt  due  by  him  to  the  original  pawnee  remains  unpaid. 
Such  a  result  seems  piimfi  facie  to  be  disproportionate 
to  any  injury  which  the  pawnor  would  be  likely  to 
sustain  from  the  fact  of  his  debentures  having  been 
repledged  before  default  made.  Still  if  the  principles 
of  law,  as  laid  down  in  decided  cases,  satisfactorily 
support  the  proposition  above  stated,  this  Court  must 
give  effect  to  them. 
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There  is  a  ^ell  recognised  distinctioii  betwixt  a  lien  1866. 
and  a  pledge^  as  regards  the  powers  of  the  person  entitled  Donald~ 
to  a  lien  and  the  powers  of  the  person  who  holds  goods  gucJuNo. 
upon  an  agreement  of  deposit  by  way  of  pawn^  or  pledge, 
for  the  due  payment  of  money.  In  the  case  of  simple 
lieu,  there  can  be  no  power  of  sale  or  disposition  of  the 
goods  which  is  inconsistent  with  the  retention  of  the 
possession  by  the  person  entitled  to  the  lien,  whereas, 
in  the  case  of  a  pledge  or  pawn  of  goods  to  secure  the 
payment  of  money  at  a  certain  day,  on  default  by  the 
pawnor  the  pawnee  may  sell  the  goods  deposited  and 
realize  the  amount,  and  become  a  trustee  of  the  over- 
plus  for  the  pawnor,  or  even  if  no  day  of  payment  be 
named  he  may,  upon  waiting  a  reasonable  time  and 
taking  the  proper  steps,  realize  his  debt  in  like  manner. 
It  is  said  by  Mr.  Justice  Story  in  his  Treatise  on 
the  Law  of  Bailments,  speaking  of  pawns  and  liens, 
sect.  811,  that  "  the  foundation  of  the  distinction 
rests  in  this,  that  the  contract  of  pledge  carries  au 
implication  that  the  security  shall  be  made  effectual 
to  discharge  the*obligation ;  but  in  the  case  of  a  lien, 
nothing  is  supposed  to  be  given  but  a  right  of  retention 
or  detainer,  unless  under  special  circumstances.^'  The 
question  thus  arises,  is  the  right  of  retention  in  case 
of  a  lien,  either  bj  custom  or  contract,  otherwise 
different  from  a  deposit  by  way  of  pledge  for  securing 
the  due  payment  of  money,  than  in  the  incidental  power 
of  sale  in  the  latter  case  on  condition  broken  ?  In  other 
words^  on  a  contract  of  pledge  is  it  implied  that  the 
pledgee  shall  not  part  with  the  possession  of  the  thing 
pledged  until  default  in  payment ;  and,  if  so,  is  that  of 
the  essence  of  the  contract,  so  that  the  violntion  of  it 
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1866.  makes  void  the  contrad  f  In  the  caae  of  Leffff  v.  Evans 
DoHALD  ^^^  another  (a\  an  action  of  trover  having  been  brought 
SucKLisa.  itgainst  the  defendants,  as  sheriff  of  Middlesex^  to 
recover  the  value  of  some  pictures  and  picture  frames, 
the  defendants  justified  under  an  execution  against  the 
goods  and  chattek  of  the  plaintiff,  to  which  the  plaintiff 
replied,  setting  up  a  lien  in  respect  of  work  done  upon 
the  goods  and  chattels,  which  had  been  delivered  to 
him  in  the  way  of  his  trade  by  one  WiUiams ;  and 
further  set  up  an  agreement  between  the  plaintiff  and 
fViUiams  that  the  plaintiff  should  draw  and  indorse 
certain  bills  of  exchange  for  the  use  of  WilUams^  and 
should  have  a  right  to  hold  the  goods  ior  securing 
die  payment  by  fVilliams  of  the  amount  of  the  bills 
exchange,  and  he  alleged  that  the  money  and  bills 
of  exchange  then  remained  wholly  unpaid.  The  Court 
of  Exchequer  held,  on  demurrer  to  the  replication, 
that  it  was  a  good  answer  to  the  plea,  and  Parke  B. 
is  reported  to  have  said,  pp.  41-2,  ''  If  we  consider  the 
nature  of  a  lien,  and  the  right  which  it  confers,  it  will 
be  evident  that  it  cannot  form  the  suBject  matter  of  a 
sale.  A  lien  is  a  personal  right,  which  cannot  be  parted 
with,  and  continues  only  so  long  as  the  possessor  holds 
the  goods.  It  is  clear,  therefore,  that  the  sheriff  cannot 
sell  an  interest  of  this  description,  which  is  a  personal 
interest  in  the  goods ;"  and  further  on  he  said,  *'  Here, 
the  interest  cannot  be  transferred  to  any  other  indi* 
vidual ;  it  continues  only  so  long  as  the  holder  keeps 
possession  of  the  subject  matter  of  the  lien,  either  by 
himself  or  his  servant."  In  that  case  there  was  super- 
added to  the  lien,  in  respect  of  work  done,  an  agree* 

(«)  6  3f.  #  JT.  36. 
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ment  that  the  person  entitled  to  the  lien  should  have  a  1866. 
right  to  hold  the  goods  and  chattels  for  securing  the  Donald 
payment  of  the  bills  of  exchange  therein  mentioned^  Suckling. 
and  which  then  remained  wholly  unpaid.  That  case 
was  treated  as  a  simple  case  of  lien  or  right  "  to  hold/' 
to  secure  the  payment,  not  only  of  the  amount  due  for 
work  done  on  the  goods  by  H'iUiamSf  but  also  of  the 
bills  drawn  and  indorsed  by  him.  It  is  therefore  an 
authority  to  the  effect  that  in  the  case  of  lien»  even  to 
secure  payment  of  money  advanced,  there  is  no  impli- 
cation of  any  power  to  sell  or  otherwise  dispose  of  the 
subject-matter  of  the  lien,  because  retention  of  posses- 
sion by  the  party  entitled  to  the  lien  is  an  essential 
ingredient  in  it.  It  appears  therefore  that  there  is  a 
real  distinction  between  a  deposit  by  way  of  pledge  for 
securing  the  payment  of  money  and  a  right  to  hold  by 
way  of  lien  to  secure  the  same  object.  In  Pothonier  v.  Daw- 
son  (a),  cited  in  argument  in  Legff  v.  Evans  (6),  Gibbs 
C.  J.  said,  pp.  385.  401,  '^  Undoubtedly,  as  a  general 
proposition,  a  right  of  lien  gives  no  right  to  sell  the 
goods.  But  when  goods  are  deposUed^  by  way  of  se- 
curitys  to  indemnify  a  party  against  a  loan  of  money, 
it  is  more  than  a  pledge  {cy.  The  lender's  rights  are 
more  extensive  than  such  as  accrue  under  an  ordinary 
lien  in  the  way  of  trade.'' 

It  appears  to  me  that  considerable  confusion  has  been 
introduced  into  this  subject  by  the  somewhat  indis- 
crinainate  use  of  the  words  *'  special  property,"  as  alike 
applicable  to  the  right  of  personal  retention  in  case  of  a 
lien,  and  the  actual  interest  in  the  goods  created  by  the 
contract  of  pledge  to  secure  the  payment  of  money.  In 
Z^ffff  V.  Evans  (6),  p.  42,  the  nature  of  a  lien  is  defined 
(a)  Holt  N.  P.  C.  ,?«3.  (h)  6M4  W.  30. 
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1866.  to  be  ''  a  personal  right  which  cannot  be  parted  with," 
DoiiALD  ^^^  "  *te  contract  of  pledge  carries  an  implication  that 
SuoKxixo.  ^^^  security  shall  be  made  effectual  to  dischai^e  the 
obligation/'  Story  on  the  Late  of  Bailments,  sect  311. 
In  each  case  the  general  property  remains  in  the  pawnor ; 
but  the  question  is  as  to  the  nature  and  extent  of 
the  interest,  or  special  property,  passing  to  the  bailee 
in  the  two  cases.  Mr.  Justice  Story^  in  that  Treatise^ 
s.  824,  thus  describes  the  right  and  interest  of  the 
pawnee:  — He  "may,  by  the  common  law,  deliver 
over  the  pawn  into  the  hands  of  a  stranger  for  safe 
custody  without  consideration;  or  he  may  sell  or 
assign  all  his  interest  in  the  pawn;  or  he  may  con- 
vey the  same  interest  conditionally  by  way  of  pawn  to 
another  person ;  without  in  either  case  destroying  or 
invalidating  his  security.  But  if  the  pawnee  should 
undertake  to  pledge  the  property  (not  being  negotiable 
securities)  for  a  debt  beyond  his  own,  or  to  make  a 
transfer  thereof  to  his  own  creditor,  as  if  he  were  the 
absolute  owner,  it  is  clear  that  in  such  a  case  he  would 
be  guilty  of  a  breach  of  trust ;  and  his  creditor  would 
acquire  no  title  beyond  that  held  by  the  pawnee.  The 
^  only  question  *  *  *  is,  whether  the  creditor  should  be 
entitled  to  retain  the  pledge  until  the  original  debt  was 
discharged,  or  whether  the  owner  might  recover  the 
pledge  in  the  same  manner  as  if  the  case  was  a  naked 
tort,  without  any  qualified  right  in  the  first  pawnee."  In 
M*  Combie  v.  Davies  {a)  it  appeared  that  a  broker  had, 
for  a  debt  of  his  own,  pledged  certain  tobacco  of  his 
principal,  upon  which  he  had  a  lien,  and  in  an  action 
brought  by  the  principal  against  the  defendant  iu  trov*er 
for  the  tobacco.  Lord  Ellenboroujh   being  of  opinion 

(fl)  7  Ea«t  5. 
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"  that  the  lien  was  personal,  and  could  not  be  transferred        igee. 

by  the  tortious  act  of  the  broker  pledging  the  goods  of       i^ofix\.n 

his  principal/'  the  plaintiff  obtained  a  verdict,  and  upon     s^ckliiio, 

motion  for  a  new  trial  Lord  EUehborough  said,  p.  6,  "  that 

nothing  could  be  clearer  than  that  liens  were  personal, 

and  could  not  be  transferred  to  third  persons  by  any 

*  tortious  pledge'  of  the  principal's  goods/'  but  afterwards 

added,  p.  7,  "  that  he  would  have  it  fully  understood 

that  his  observations  were  applied  to  a  tortious  transfer 

of  the  goods  of  the  principal  by  the  broker  undertaking 

to  pledge  them  as  his  awn  ;  and  not  to  the  case  of  one 

who  intending  to  give  a  security  to  another  to   the 

extent  of  his  hen,  delivers  over  the  actual  possession  of 

goods,  on  which  he  has  the  lien,  to  that  other,  with 

notice  of  his  lien,  and  appoints  that  other  as  his  servant 

to  keep  possession  of  the  goods  for  him."     It  would 

therefore  seem  that  in  the  case  of  a  broker  or  factor  for 

sale,  before  the  Factors  Acts,  although  he  had  no  power 

to  pledge  his  principal's  goods,  except  to  the  extent  of 

his  own  lien,  with  notice  of  the  extent  of  his  interest, 

yet  where  he  pledged  the  goods  on  which  he  had  a  lien 

tortiously,  neither  the  factor  nor  his  pawnee  could  retain 

them  even  for  payment  of  the  amount  of  the  original 

Uen.   The  case  of  M^Comlne  v.  Davies  (a)  however  shews 

that  the  factor's  or  broker's  lien,  although  simply  a  right 

to  retain  possession,  as  between  him  and  his  principal, 

might  be  transferred  and  made  a  security  to  a  third 

person,  provided  he  professed  to  assign  it  only  as  a 

security  to  the  like  amount  of  that  due  to  himself. 

Still  the  character  of  the  trai^action  is  that  of  lien 
and  not  of  deposit  by  way  of  pledge,  and  although  the 
goods  were  intrusted  to  the  broker  for  sale,  and  up  to 

(a)  7  East  5. 
VOL.  MI.  3    O  li«    &   8. 
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1866.  ^^6  ^i°^6  of  ^^  remained  in  bis  hands  upon  a  personal 
Donald^  '^S***  *^  retain  them  for  advances,  yet  he  could  not  pledge 
SucKLiHo  *^®™>  ^^^  ^f  ^^  did  *^®  *c^  ^^  *^  essential  violation 
of  the  relation  betwixt  him  and  bis  principal,  and 
entitled  the  latter  at  once  to  the  recovery  of  the  value 
of  the  goods  in  trover.  "  But  the  relation  of  principal 
and  factor,  where  money  has  been  advanced  on  goods 
consigned  for  sale,  is  not  that  of  pawnor  and  pawnee" 
as  was  said  by  the  Court  in  Smart  v.  Sandars  {a),  and 
same  case  after  amendment  of  the  pleadings  (b).  There 
would  therefore  appear  to  be  some  real  difference  in 
the  incidents  between  a  simple  Uen  like  that  in  Leyy 
V.  Evans  {c\  and  the  lien  of  a  broker  or  factor  before 
the  Factors  Acts,  and  the  case  of  a  deposit  by  way  of 
pledge,  to  secure  the  repayment  of  money,  which  latter 
more  nearly  resembles  an  ordinary  mortgage,  except 
that  the  pawnor  retains  the  general  property  in  the  goods 
pledged  which  the  mortgagor  does  not  in  the  case  of  an 
ordinary  mortgage ;  notes  to  Coggs  v.  Bernard  (d).  A 
lien  as  we  have  seen  gives  only  a  personal  right  to 
retain  possession ;  a  factor's  or  broker's  lien  was  appa- 
rently attended  with  the  additional  incident  that  to  the 
extent  of  his  lien  he  might  transfer  even  the  possession 
of  the  subject  matter  of  the  Hen  to  a  third  person, 
appointing  him  as  his  servant  to  keep  possession  for 
him.  In  a  contract  of  pledge  for  securing  the  pay- 
ment of  money  we  have  seen  that  the  pawnee  may  sell 
and  transfer  the  thing  pledged  on  condition  broken; 
but  what  implied  condition  is  there  that  the  pledgee 
shall  not  in  the  meantime  part  with  the  possession 
thereof  to  the  extent  of  his  interest?   It  may  be  that 

(fl)  3  C.  B.  380.  400-1.  (h)  5  C.  B.  895. 

(c)  ^M.^W.  36. 

(rf)  1  Smith  L,  C.  177.  201.  202.  Cth  ed. 
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upon  a  deposit  by  way  of  pledge  the  express  contract  18G6. 
between  the  parties  will  operate,  so  as  to  make  a  parting  donald 
with  the  possession,  even  to  the  extent  of  his  interest 
before  condition  broken,  so  essential  a  violation  of  it  as 
to  revest  the  right  of  possession  in  the  pawnor;  but  in 
the  absence  of  such  terms  why  are  they  to  be  implied  ? 
There  may  possibly  be  cases  in  which  the  very  nature 
of  the  thing  deposited  might  induce  a  jury  to  believe 
and  find  that  it  was  deposited  on  the  understanding 
that  the  possession  should  not  be  parted  with^  but  in 
the  case  before  us  we  have  only  to  deal  with  the  agree- 
•  ment  stated  in  the  plea.  The  object  of  the  deposit  is 
to  secure  the  repayment  of  a  loan^  and  the  effect  is  to 
create  an  interest  and  a  right  of  property  in  the  pawnee 
to  the  extent  of  the  loan  in  the  goods  deposited,  but 
what  is  the  authority  for  saying  that  until  condition 
broken  the  pawnee  has  only  a  personal  right  to  retain 
the  goods  in  his  own  possession? 

In  Johnson  v.    Stear  (a)   one    Cumming,   a   bank- 
rupt,  had    deposited    with   the   defendant    243  cases 
of  brandy,  to  be  held  by  him  as  a  security  for  the 
payment  of  an  acceptance  of  the  bankrupt  for  62/.  10«. 
discounted  by  the  defendant,  and  which  woald  become 
due  January  29th,  1863,  and  in  case  such  acceptance 
was  not  paid  at  maturity  the  defendant  was  to  be  at 
liberty  to  sell  the  brandy  and  apply  the  proceeds  in 
payment  of  the  acceptance.     On  the  28th  January^ 
before  the  acceptance  became  due,  the  defendant  con- 
tracted to  sell  the  brandy  to  a  third  person,  and  on  the 
29th  delivered  to  him  the  dock  warrant,  and  on  the 
80th  such  third  person  obtained  the  actual  possession 
of  the  brandy.     In  an  action  of  trover  brought  by  the 
(a)  15  C.  B.  N.  S.  330. 
3  o  2 
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1RG6.        assignee  of  the  bankrupt  the  Court  of  Common  Pleas 

^DiiwALD^  ^®^^  *^*^  ***®  plaintiff  was  entitled  to  recover,  on  the 
ground  that  the  defendant  wrongfully  assumed  to  be 
owner,  in  selling,  and  although  that  alone  might  not 
be  a  conversion,  p.  834,  yet  •'  by  delivering  over  the 
dock  warrant  to  the  vendees  in  pursuance  of  such 
sale,  he  interfered  with  the  right  which  the  bank- 
rupt had  of  taking  possession,  if  he  repaid  the  loan ;'' 
but  the  majority  of  the  Court,  Erie  C.  J.,  Byles 
and  Keating  JJ.,  held  that  the  plaintiff  was  only 
entitled  to  nominal  damages  on  the  express  ground 
"  that  the  deposit  of  the  goods  in  question  with  the  • 
defendant  to  secure  repayment  of  a  loan  to  him  on  a 
given  day,  with  a  power  to  sell  in  case  of  default  on  that 
day,  created  an  interest  and  a  right  of  property  in  the 
goods  which  was  more  than  a  mere  lien :  and  the  wrongful 
act  of  the  pawnee  did  not  annihilate  the  contract  between 
the  parties  nor  the  interest  of  t/ie  pawnee  in  the  goods 
under  that  contract/' 

From  that  view  of  the  law  as  applied  to  the  circum- 
stances of   that  case  Mr.   Justice  Williams  dissented, 
p.  340,  on  the  ground  ''  that  the  bailment    .     •     .  was 
terminated  by  the  sale  before  the  stipulated  time ;  and, 
consequently,  that  the  title  of  the  plaintiff  to  the  goods 
became  as  free  as  if  the  bailment  had  never  taken  place." 
Although  the  dissent  of  that  most  learned   Judge 
diminishes  the  authority  of  that  case  as  a  decision  on 
the  point,  and  although  it  may  be  open  to  doubt  whether 
in  an  action  of  trover  the  defendant  ought  not  to  have 
succeeded  on  the  plea  of  not  possessed,  and  whether  the 
plaintiff's  only  remedy  for  damages  was  not  by  action  on 
the  contract,  I  am  nevertheless  of  opinion  that  the  sub- 
stantial ground  upon  which  the  majority  of  the  Court 
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proceededyviz.^  that^the  "  act  of  the  pawnee  did  not  anni-  1866. 
hilate  the  contract  nor  the  interest  of  the  pawnee  in  the  Donald^ 
goods,"  is  more  consistent  with  the  nature  and  incidents 
of  a  deposit  by  way  of  pledge.  I  think  that  when  the  true 
distinction  between  the  case  of  a  deposit  by  way  of 
pledge  of  goods  for  securing  the  payment  of  money  and 
all  cases  of  lien  correctly  so  described  is  considered,  it 
will  be  seen  that  in  the  former  there  is  no  implication  in 
general  of  a  contract  by  the  pledgee  to  retain  the  per- 
sonal possession  of  the  goods  deposited,  and  I  think  that, 
although  he  cannot  confer  upon  any  third  person  a  better 
title  or  a  greater  interest  than  he  possesses,  yet  if  never- 
theless he  does  pledge  the  goods  to  a  third  person,  for  a 
greater  interest  than  he  possesses,  such  an  act  does  not 
annihilate  the  contract  of  pledge  between  himself  and  the 
pawnor;  but  that  the  transaction  is  simply  inoperative 
as  against  the  original  pawnor,  who  upon  tender  of  tlie 
sum  secured  immediately  becomes  entitled  to  t/ie  possession 
of  the  goods i  and  can  recover  in  an  action  for  any  special 
damage  which  he  may  have  sustained  by  reason  of  the 
act  of  the  pawnee  in  repledging  the  goods ;  and  I  think 
that  such  is  the  true  effect  of  Lord  Holi^^  definition  of  a 
*'  vadium  or  pawn''  in  Coggs  v.  Barnard  (a),  although  he 
was  of  opinion  that  the  pawnee  could  in  no  case  use  the 
pledge  if  it  would  thereby  be  damaged,  and  must  use  due 
diligence  in  the  keeping  of  it,  and  says  that  the  creditor 
18  bound  to  restore  the  pledge  upon  payment  of  the 
debt,  becaose  by  detaining  it  after  the  tender  of  the 
money,  he  is  a  wrongdoer,  his  special  property  being 
determined ;  yet  he  nowhere  says  that  the  misuse  or 
abuse  of  the  pledge  before  payment  or  tender  annihilates 
the  contract  upon  which  the  deposit  took  place, 
(a)  2  U,  Rwfm,  909.  913. 916-7. 
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1866.  If  the  true  distinction  between  cases  of  lien  and  cases 

DoMALB  of  deposit  by  way  of  pledge  be  kept  in  mind,  it  will,  I 
SucKLiMo!  think,  suffice  to  determine  the  present  case  in  fevour  of 
the  defendant,  seeing  that  no  tender  of  the  sum  secured 
by  the  original  deposit  is  alleged  to  have  been  made  by 
the  plaintiff,  and  considering  the  nature  of  the  things 
deposited  I  think  that  the  plaintiff  can  have  sustained 
no  real  damage  by  the  repledging  of  them,  and  that 
he  cannot  successfully  claim  the  immediate  right  to  the 
possession  of  the  debentures  in  question. 

I  am  therefore  of  opinion  that  our  judgment  should 
be  for  the  defendant. 

Blackbubn  J.  This  is  a  question  arising  on  demurrer 
to  a  plea. 

The  count  is  in  detinue  for  certain  debentures. 

The  plea  is  that  the  plaintiff  deposited  the  debentures 
with  one  Simpson  as  security  for  the  due  payment  of  a  bill 
of  exchange,  indorsed  by  the  plaintiff  to  Simpson  and 
discounted  by  him,  and  that  it  was  agreed  between  the 
plaintiff  and  Simpson  that  Simpson  should  have  fiill 
power  to  sell  or  otherwise  dispose  of  the  debentures 
if  the  bill  of  exchange  was  not  paid  when  it  became 
due ;  that  the  bill  was  dishonoured,  and  not  yet  paid 
by  any  one,  and  that  Simpson  deposited  the  debentures 
with  the  defendant  as  a  security  for  the  repayment  of 
money  advanced  by  defendant  to  Simpson  on  the 
security  of  the  debentures. 

To  this  plea  there  was  a  demurrer. 

The  plea  does  not  expressly  state  whether  the  deposit 
with  the  defendant  by  Simpson  was  before  or  after  the 
dishonour  of  the  bill  of  exchange ;  and,  as  against  the 
defendant,  in  whose  knowledge  this  matter  lies,  it  must 
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be  taken  that  it  was  before  the  bill  was  dishonouredy  1866. 
and  consequently  at  a  time  when  Simpson  was  not  yet  Dorald 
entitled  by  virtue  of  his  agreement  with  the  plaintiff  to  suckling. 
dispose  of  the  debentures.  We  cannot  construe  the 
plea  as  stating  that  Simpson  agreed  to  transfer  to  the 
defendant,  as  indorsee  of  the  bill,  the  security  which 
Simpson  had  on  the  debentures  and  no  more.  TVe 
must,  I  think,  as  against  the  defendant,  construe  the 
plea  as  stating  that  Simpson  deposited  the  debentures, 
professing  to  give  a  security  on  them  for  the  repayment 
of  a  debt  of  his  own,  which  may  or  may  not  have 
exceeded  the  amount  of  the  bill  of  exchange,  but  was 
certainly  different  from  it.  And  it  is  quite  clear  that 
Simpson  could  not  give  the  defendant  any  right  to 
detain  the  debentures  after  the  bill  of  exchange  was 
satisfied,  so  that  a  replication  that  the  plaintiff  had  paid, 
or  was  ready  and  willing  to  pay,  the  bill  would  have 
been  good.  The  defendant  could  not  in  any  view  have 
a  greater  right  than  Simpson  had.  But  there  is  no 
such  replication:  and  so  the  question  raised  on  this 
record,  and  it  is  a  very  important  one,  is  whether 
the  plaintiff  is  entitled  to  recover  in  detinue  the  pos- 
session of  the  debentures,  he  neither  having  paid  nor 
tendered  the  amount  for  which  he  had  pledged  them 
with  Simpson. 

In  detinue  the  plaintiff's  claim  is  based  upon  his 
right  to  have  the  chattel  itself  delivered  to  him,  and  if 
there  still  remain  in  Simpson,  or  in  the  defendant  as 
his  assignee,  any  interest  in  the  goods  or  any  right  of 
detention  inconsistent  with  this  right  in  the  plaintiff, 
the  plaintiff  must  fail  in  detinue,  though  he  may  be 
entitled  to  maintain  an  action  of  tort  against  Simpson 
or  tiie  defendant  for  the  damage,  if  any,  sustained  by 
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1866.  him  in  consequence  of  their  unauthorized  dealing  with 
DoiiALD  *he  debentures.  The  question  therefore  laised  on  the 
SucKLiBa.  present  demurrer  is,  whether  the  deposit  by  SimpMon  of 
the  debentures  with  the  defendant^  as  stated  in  the  plea^ 
put  an  end  to  that  interest  and  right  of  detention  till 
the  bill  of  exchange  was  honoured^  which  had  been 
given  to  Simpson  by  the  plaintiff^s  original  contract  of 
pledge  with  him. 

There  is  a  great  difference  in  this  respect  between  a 
pledge  and  a  lien.  The  authorities  are  clear  that  a  right 
of  lien,  properly  so  called,  is  a  mere  personal  right  of 
detention,  and  that  an  unauthorized  transfer  of  ike 
thing  does  not  transfer  that  personal  right.  The  cases 
which  established  that  before  the  Factors  Acts  a  pledge 
by  a  factor  gave  his  pledgee  no  right  to  retain  the  goods, 
even  to  the  extent  to  which  the  factor  was  in  advance, 
proceed  on  this  ground.  In  Daubigny  v.  Duval  {a) 
BuUer  J.,  p.  606,  puts  the  case  on  the  ground  that "  a  hen 
is  a  personal  right,  and  cannot  be  transferred  to  another." 
In  M^Combie  v.  Dames  (i)  Lord  EUenbaraugh  puts  the 
decision  of  the  Court  on  the  same  ground,  saying,  p.  6, 
'^  that  nothing  could  be  clearer  than  that  Kens  were  per- 
sonal, and  could  not  be  transferred  to  third  persons  by 
any  tortious  pledge  of  the  principalis  goods.'' 

Story f  in  his  Treatise  on  the  Law  of  Bailments^  sects. 
826,  326  and  827,  is  apparently  dissatisfied  with  these 
decisions,  thinking  that  a  factor,  who  has  made  advances 
on  the  goods  consigned  to  him,  ought  to  be  considered 
as  having  more  than  a  mere  personal  right  to  detain  the 
goods,  and  that  a  pledgee  from  him  ought  to  have  been 
considered  entitled  to  detain  them  until  the  lien  of 
the  factor  was  discharged.     This  is  a  question  which 

(a)  6  r.  U.  604.  (i)  7  East  5. 
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can  never  be  raised  in  this  country,  for  the  Legislature        1866. 
has  intervened,  and  in  all  cases  of  pledges  by  agents       Donalo 
within  the  Factors  Acts  the  pledge  is  now  available  in     gucrLiNo. 
all  cases  to  the  extent  of  the  factor's  interest 

But,  on  the  facts  stated  in  the  plea,  Simpson  was  not 
an  agent  within  the  meaning  of  the  Factors  Acts ;  and 
we  have  to  consider  whether  the  agreement  stated  to 
have  been  made  between  the  plaintiff  and  him  did 
confer  something  beyond  a  mere  lien  properly  so  called, 
an  interest  in  the  property,  or  real  right,  as  distinguished 
from  a  mere  personal  right  of  detention. 

I  think  that  both  on  principle  and  on  authority  a 
contract  such  as  that  stated  in  the  plea,  pledging  goods 
as  a  security,  and  giving  the  pledgee  power  in  case  of 
default  to  dispose  of  the  pledge  (when  accompanied  by 
an  actual  delivery  of  the  thing),  does  give  the  pledgee 
something  beyond  a  mere  lien;  it  creates  in  him  a 
special  property  or  interest  in  the  thing.  By  the  civil 
law  such  a  contract  did  so,  though  there  was  no  actual 
delivery  of  possession,  but  the  right  of  hypothec  is  not 
recognised  by  the  common  law.  Till  possession  is  given 
the  intended  pledgee  has  only  a  right  of  action  on  the 
contract,  and  no  interest  in  the  thing  itself;  Howes  v. 
Ball  (a).  I  mention  this  because  in  the  argument 
several  authorities  which  only  go  to  shew  that  a  delivery 
of  possession  is,  according  to  the  English  law,  necessary 
for  the  creation  of  the  special  property  of  the  pawnee, 
were  cited  as  if  they  determined  that  possession  was 
necessary  for  the  continuance  of  that  property. 

The  effect  of  the  civil  law  is  thus  stated  by  Story  in  his 
TVeatise  on  the  Law  of  Bailments^  sect.  328,  **  It  enabled 
the  pawnee  to  assign  over,  or  to  pledge  the  goods  again,  to 
(a)  7  B.fC.  481. 
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1866.  the  extent  of  his  interest  or  lien  on  them  ;  and,  in  either 
Donald  <5*^*®>  the  assignee  was  entitled  to  hold  the  pawn,  until 
SuoKLiMO  *^®  original  owner  discharged  the  deht  for  which  it  was 
pledged."  But  beyond  this  the  second  pledge  was 
inoperative^  and  conveyed  no  title,  according  to  the 
known  maxim  ''Nemo  plus  juris  ad  alium  transferre 
potest  quam  ipse  haberef 

In  England  there  are  strong  authorities  that  the  con- 
tract of  pledge  when  perfected  by  delivery  of  possession 
creates  an  interest  in  the  pledge,  which  interest  may  be 
assigned.  This  was  the  very  point  decided  by  the  Court  in 
Mores  v.  Canham  (a),  where  the  majority  of  the  Court 
say  that  the  pawnee  is  responsible  if  he  misuseth  the 
pawn ;  '*  also  he  hath  such  an  interest  in  the  pawn  as  he 
may  assign  over^  and  the  assignee  shall  be  subject  to  a 
detinue,  if  he  detains  it  upon  payment  ofthi  money  by  the 
owner/^  It  is  true  that  one  Judge,  Foster  J.,  dissented  on 
this  very  point.  That  may  so  far  weaken  the  authority  of 
the  decision,  but  it  shews  that  there  could  be  no  mistake 
in  the  reporter,  and  no  oversight  on  the  part  of  the 
majority,  but  that  it  was  a  deliberate  decision.  It 
is  laid  down  by  Lord  HoU,  in  his  celebrated  judg- 
ment in  Coggs  v.  Bernard  (ft),  that  a  pawnee  ''  has  a 
special  property,  for  the  pawn  is  a  securing  to  the  pawnee, 
that  he  shall  be  repaid  his  debt,  and  to  compel  the 
pawnor  to  pay  him,''  language  certainly  seeming  to 
indicate  an  opinion  that  he  has  an  interest  in  the  thing, 
or  real  right,  as  distinguished  from  a  mere  personal 
right  of  detention.  And  Stary^  in  his  Treatise  an, 
Bailments^  sect.  327,  says, ''  But  whatever  doubt  may  be 
indulged  as  to  the  case  of  a  mere  fiictor,  it  has  been 
decided,''  (that  is  in  America)^  **  that,  in  case  of  a 
(a)  Owen  123.  (b)  1  SmUh  L,  C.  177. 187,  188,  6th  ed. 
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strict  pledge^  if  the  pledgee  transfers  the  same  to  his        1866. 
own  creditor,  the  latter  may  hold  the  pledge,  until  the       p^^^j,^ 
debt  of  the  original  owner  is  discharged/'    In  Whitaher     ^^^^^^ 
an  the  Law  of  Lien,  pp.  129,  140  (published  in  1812),  the 
law  is  laid  down  to  be,  that  the  pawnee  has  a  special 
property   beyond  a  lien.     I  do  not  cite  this  as   an 
authority  of  great  weight,  but  as  shewing  that  this  was 
an  existing  opinion  in  England  before  Story  wrote  his 
treatise. 

There  i&  indeed  a  class  of  cases  in  which  a  person  having 

a  limited  interest  in  chattels,  either  as  hirer  or  lessee  of 

them,  dealing  tortiously  with  them,  has  been  held  to 

determine  his  special  interest  in  the  things,  so  that  the 

owner  may  maintain  trover  as  if  that  interest  had  never 

been  created.     But  I  think  in  all  these  cases  the  act 

done  by  the  party  having  the  limited  interest  was  wholly 

inconsistent  with  the  contract  under  which  he  had  the 

limited  interest,  so  that  it  must  be  taken  from  his  doing 

it  that  he  had  renounced  that  contract  which,  as  was 

said  in  Fenn  v.  Biitkston  {a\  operates  as  a  disclaimer 

of  a  tenancy  at  common  law ;  or,  as  it  is  put  by  WiU 

liams  J.  in  Johnson  v.  Stear  (ft),  he  may  be  said  to  have 

violated  an  implied  condition  of  the  bailment.     Such  is 

the  case  where  a  hirer  of  goods,  who  is  not  to  have  more 

than  the  use  of  them,  destroys  them  or  sells  them :  that 

being  so  wholly  at  variance  with  the  purpose  for  which 

he  holds  them  that  it  may  well  be  said  he  has  renounced 

the  contract  by  which  he  held  them,  and  so  waived  and 

abandoned  the  limited  right  which  he  had  under  that 

contract.     It  may  be  a  question  whether  it  would  not 

have  been  better  if  it  had  been  originally  determined 

that,  even  in  such  cases,  the  owner  should  bring  a 

(a)  7  Exch.  152.  (6)  16  Com,  B.  N.  8,  3d0.  340. 


▼. 
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1866.  special  action  on  the  case^  and  recover  the  damage  which 
jj^jj^j^j^  he  actually  sustained,  which  may  in  some  cases  be  very 
trifling,  though  it  may  be  large,  instead  of  holding  that 
he  might  bring  trover  and  recover  the  whole  value  of 
the  chattel  without  any  allowance  for  the  special  pro- 
perty. But  I  am  not  prepared  to  dissent  firom  these 
cases,  where  the  act  complained  of  is  one  wholly  repug- 
nant to  the  holding,  as  I  think  it  will  be  found  to  have 
been'  in  every  one  of  the  cases  in  which  this  doctrine 
has  been  acted  upon. 

But  where  the  act,  though  unauthorized,  is  not  so 
repugnant  to  the  contract  as  to  shew  a  disclaimer,  the 
law  is  otherwise.  Thus,  where  the  hirer  of  a  horse  for 
two  days  to  ride  from  Gravesend  to  NetUestead  deviated 
from  the  straight  way  and  rode  elsewhere,  it  was  held 
that  the  hirer  had  a  good  special  property  for  the  two 
days,  and  although  he  nusbehaved  by  riding  to  another 
place  than  was  intended,  that  was  to  be  punished  by  an 
action  on  the  case,  and  not  by  seizing  the  gelding; 
Lee  V.  Atkinson  (a).  This  certainly  was  a  much  more 
equitable  decision  than  if  a  rough  rule  h^d  been  laid 
down  that  every  deviation  from  the  right  line,  however 
small,  was  to  operate  as  a  forfeiture  of  the  right  to  use 
the  horse  for  which  the  hirer  had  paid ;  and  it  may  be 
reconciled  to  the  decisions  already  referred  to^  because 
the  wrongful  use,  though  wrongful,  was  not  such  as  to 
shew  a  renunciation  of  the  contract  with  the  owner  of 
the  horse.  Now  I  think  that  the  subpledging  of  goods^ 
held  in  security  for  money  before  the  money  was  due, 
is  not  in  general  so  inconsistent  with  the  contract  as  to 
amount  to  a  renunciation  of  that  contract.  There  may 
be  cases  in  which  the  pledgor  has  a  special  personal 

(a)  Yelv,  172. 
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confidence  in  the  pawnee,  and  therefore  stipulates  that        1866. 
the  pledge  shall  be  kept  by  hitn  alone,  but  no  such       Dohaid 
terms  are  stated  here,  and  I  do  not  think  any  such  term     suokuko. 
is  implied  by  law. 

In  general  all  that  the  pledgor  requires  is  the  personal 
contract  of  the  pledgee  that  on  bringing  the  money  the 
pawn  shall  be  given  up  to  him,  and  that  in  the  mean- 
time the  pledgee  shall  be  responsiUe  for  due  care  being 
taken  for  its  safe  custody.  This  may  very  well  be  done, 
though  there  has  been  a  subpledge :  at  least  the  plaintiff 
should  try  the  experiment  whether,  on  bringing  the 
money  for  which  he  pledged  these  debentures  to  Simpstm, 
he  cannot  get  them.  And  the  assignment  of  the  pawn 
for  the  purpose  of  raising  money  (so  long  at  least  as  it 
purports  to  transfer  no  more  than  the  pledgee's  interest 
against  the  pledgor,)  is  so  far  from  being  found  in 
practice  to  be  inconsistent  with  or  repugnant  to  the  con- 
tract, that  it  has  been  introduced  into  the  Factors  Acts, 
and  is  in  the  Civil  law  (and,  according  to  Mores  v.  Con- 
ham  (a),  in  our  law  also)  a  regular  incident  in  a  pledge. 
If  it  is  done  too  soon,  or  to  too  great  an  extent,  it  is 
doubtless  unlawful,  but  not  so  repugnant  to  the  contract 
as  to  be  justly  held  equivalent  to  a  renunciation  of  it 

The  cases  of  Bloxam  v.  Sanders  [b)  and  Milgate  v. 
Kebble  (e)  were  cases  of  unpaid  vendors ;  and  therefore 
are  not  authorities  directly  applicable  to  a  case  of 
pledge.  But  the  position  of  a  partially  unpaid  vendor, 
who  irregularly  sells  the  goods,  which  have  only  been 
partially  paid  for,  is  very  analogous  to  that  of  a  pledgee, 
and  in  Milgate  v.  Kebble  Tindal  C.  J.  is  reported,  p.  103, 
to  have  used  language  that  seems  to  indicate  that  in  his 

(a)  Owen  123.  (A)  4  B.  #  C.  941. 

(c)  3M.  i  G.  100. 
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1866.        opinion  a  pledgor  could  not  have  maintained  trover  any 

Donald       more  than  the  vendee  in  that  case. 

Sdoklimo.         ^^^  ^^^  latest  case,  and  one  which  I  think  is  binding 
on  this  Court,  is  that  of  Johnson  v.  Stear  {a\  and  I 
think  that  the  decision  of  the  majority  of  the  Court  of 
Common  Fleas  in  that  case  is  an  authority  that  at  all 
events  there  remains  an  interest,  not  put  an  end  to  by 
the  unauthorised  transfer,  such  as  is  inconsistent  with  a 
right  in  the  pawnor  to  recover  in  detinue.     In  that  case 
the  goods  had  been  pledged  as  a  security  for  payment  of 
a  bill  of  exchange  with  a  power  of  sale  if  the  bill  was  not 
paid  at  maturity.  The  pledgee  sold  the  goods  Wxedaybefore 
he  had  a  right  to  do  so.     The  assignees  of  the  bankrupt 
pledgor  brought  trover,  and  sought  to  recover  the  full 
value  of  the  goods  without  any  deduction.     fVilUams  J. 
tliought  that  they  were  so  entitled,  giving  as  his  reason, 
p.  341,  "  that  the  bailment  having  been  terminated  by  the 
wrongful  sale,  the  plaintiff  might  have  resumed  posses- 
sion of  the  goods  freed  from  the  bailment,  and  might 
.    have  held  them  rightfully  when  so  resumed,  as  the  abso- 
lute owner  against  the  whole  world.''  And  if  tliis  was  cor- 
rect the  present  plaintiff  is  entitled  to  judgment.  But  the 
majority  of  the  Court  decided,  p.  334-5,  that "  the  deposit 
of  the  goods  in  question  with  the  defendant  to  secure 
repayment  of  a  loan  to  him  on  a  given  day,  with  a  power 
to  sell  in  case  of  default  on  that  day,  created  an  interest 
and  a  right  of  property  in  the  goods  which  was  more 
than  a  mere  lien :  and  the  wrongful  act  of  the  pawnee 
did  not  annihilate  the  contract  between  the  parties  nor 
the  interest  of  the  pawnee  in  the  goods  under  that  con- 
tract.*'    This  ean  be  reconciled  with  the  cases  above 
cited,  of  which  Fefin  v.  Bittleston  (b)  is  one,  by  the  dis- 
(a)  16  a  B.  N.  8.  330.  (b)  7  Exck,  152. 
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tinction  that  the  sale,  though  wrongful,  waa  not  so  incon-  1866. 
sistent  with  the  object  of  the  contract  of  pledge  as  to  Donald 
amount  to  a  repudiation  of  it,  though  I  own  that  I  do  Svckliho. 
not  find  this  distinction  in  the  judgment  in  Joliruon  v. 
Stear  (a).  It  may  be  that  the  conclusion  from  these 
premises  ought  to  have  been  that  the  defendant  was 
entitled  to  the  verdict  on  the  plea  of  not  possessed  in 
trover,  unless  the  Court  thought  fit  to  let  the  plaintiff, 
on  proper  terms,  amend  by  substituting  a  count  for  the 
improper  sale,  but  this  point  as  to  the  pleading  does 
not  seem  to  have  been  presented  to  the  Court  of  Com- 
mon Pleas.  The  fact  that  they  differed  from  WiViams  J. 
shews  that  after  consideration  they  meant  to  decide  that 
the  pledge  gave  a  special  property,  which  still  continued ; 
and,  though  I  have  the  highest  respect  for  the  authority 
of  Williams  J.,  I  think  we  must  in  a  Court  of  co-ordi- 
nate jurisdiction  act  upon  the  opinion  of  the  majority, 
even  if  I  did  not  think,  as  I  do,  that  it  puts  the  law  on 
a  just  and  convenient  ground.  And,  as  already  intimated, 
I  think  that  unless  the  plaintiff  is  entitled  to  the  uncon- 
trolled possession  of  the  things  he  cannot  recover  in 
detinua 

For  these  reasons  I  think  we  should  give  judgment 
for  the  defendant. ' 

CocKBUBK  C.  J.  {b).  The  question  in  this  case  is  whe- 
ther, when  debentures  have  been  deposited  as  security 
for  the  payment  of  a  bill  of  exchange,  with  a  right  on 
the  part  of  the  depositee  to  sell  or  otherwise  dispose  of 
the  debentures  in  the  event  of  nonpayment  of  thebUl — 

(a)  16  a  B,  N.  S.  330. 

{b)  This  judgment  was  read  l»y  MeHor  J. 
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18B6.  ^^  other  words  as  a  pledge, — and  the  pawnee  pledges  the 
^  DoMAiD  securities  to  a  third  party  on  an  advance  of  money,  the 
SucKUHo  orig"^*J  pawnor,  the  bill  of  exchange  remaining  unpaid, 
can  treat  the  contract  between  himself  and  the  first 
pawnee  as  at  an  end,  and^  without  either  paying  or 
tendering  the  amount  of  the  bill  of  exchange  for  the 
payment  of  which  the  security  has  been  pledged,  bring 
an  action  of  detinue  to  recover  the  thing  pledged  from 
the  holder  to  whom  it  has  been  transferred 

I  think  it  unnecessary  to  the  decision  in  the  present 
case  to  determine  whether  a  party  with  whom  an  article 
has  been  pledged  as  a  security  for  the  payment  of  money, 
has  a  right  to  transfer  his  interest  in  the  thing  pledged 
(subject  to  the  right  of  redemption  in  the  pawnor)  to  a 
third  party.  I  should  certainly  hesitate  to  lay  down 
the  affirmative  of  that  proposition.  Such  a  right  in  the 
pawnee  seems  quite  inconsistent  with  the  undoubted 
right  of  the  pledgor  to  have  the  thing  pledged  returned 
to  him  immediately  on  the  tender  of  the  amount  for 
which  the  pledge  was  given.  In  some  instances  it  may 
wen  be  inferred  from  the  nature  of  the  thing  pledged, — 
as  in  the  case  of  a  valuable  work  of  art, — ^that  the  pawnor, 
though  perfectly  willing  that  the  article  should  be 
intiusted  to  the  custody  of  the  pawnee,  would  not  have 
parted  with  it  on  the  terms  that  it  should  be  passed  on 
to  others  and  committed  to  the  custody  of  strangers. 
It  is  not,  however,  necessary  to  decide  this  question  in 
the  present  case.  The  question  here  is,  whether  the 
transfer  of  the  pledge  is  not  only  a  breach  of  the  con- 
tract on  the  part  of  the  pawnee,  but  operates  to  put  an 
end  to  the  contract  altogether,  so  as  to  entitle  the  pawnor 
to  have  back  the  thing  pledged  without  payment  of  the 
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debt  I  am  of  opinion  that  the  transfer  of  the  pledge  1866. 
does  not  put  an  end  to  the  contract,  but  amounts  only  Donald 
to  a  breach  of  contract^  upon  which  the  owner  may  bring  Suckling. 
an  action, — for  nominal  damages  if  he  has  sustained  no 
substantial  damage, — for  substantial  damages  if  the  thing 
pledged  has  been  damaged  in  the  hands  of  the  third 
party,  or  the  owner  is  prejudiced  by  delay  in  not  having 
the  thing  delivered  to  him  on  tendering  the  amount 
for  which  it  was  pledged.  TVe  are  not  dealing  with  a 
case  of  lien,  which  is  merely  the  right  to  retain  posses- 
sion of  the  chattel,  and  which  right  is  immediately 
lost  on  the  possession  being  parted  with,  unless  to  a 
person  who  may  be  considered  as  the  agent  of  the  party 
having  the  lien  for  the  purpose  of  its  custody.  In  the 
contract  of  pledge  the  pawnor  invests  the  pawnee  with 
much  more  than  the  mere  right  of  possession.  He 
invests  him  with  a  right  to  deal  with  the  thing  pledged 
as  his  own  if  the  debt  be  not  paid  and  the  thing  re- 
deemed at  the  appointed  time.  It  seems  to  me  that 
the  contract  continues  in  force,  and  with  it  the  special 
property  created  by  it,  until  the  thing  pledged  is  re- 
deemed or  sold  at  the  time  specified.  The  pawnor  can- 
not treat  the  contract  as  at  an  end  until  he  has  done 
that  which  alone  enables  him  to  divest  the  pawnee  of 
the  inchoate  right  of  property  in  the  thing  pledged  which 
the  contract  has  conferred  on  him. 

The  view  I  have  taken  of  this  case,  and  which  I 
should  have  arrived  at  independently  of  authority,  is 
fully  borne  out  by  the  decision  of  the  majority  of  the 
Court  of  Common  Fleas  in  the  case  of  Johnson  v. 
Stear  (a).     There^  goods  which  had  been  pledged  as 

(a)  15  e.  B.  K  8,  330. 
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1866.  secnrity  for  tlie  payment  of  a  bill  of  exdiaDge,  liaving 
DonALD  ^^^^^  ^^^  before  the  fidling  dae  of  the  bill,  the  Court 
SucKLiHo  ^®^^»  ®^  "*  action  of  trover  being  brought  to  recover 
the  goods,  that  although  the  owner  was  entitled  to 
maintain  an  action  against  the  pawnee  for  a  breach  of 
contract  in  parting  with  the  goods,  yet  the  contract 
itself  was  not  put  an  end  to  by  the  tortious  dealing  with 
the  goods  by  the  pawnee  so  as  to  entitle  the  owner  to 
bring  an  action  to  recover  the  goods  as  if  the  contract 
never  had  existed.  This  decision  appears  to  me  to  be 
a  direct  authority  on  the  present  case,  and  to  be  binding 
upon  us.  It  is  true  that  Mr.  Justice  ffilUams  dissented 
from  the  other  three  Judges  constituting  the  Court, 
holding  that  the  contract  was  put  an  end  to  and  the 
plaintiff  remitted  to' his  absolute  rights  of  ownership  by 
the  conversion  of  the  goods  by  the  pawnee.  But  how- 
ever I  may  regret  to  differ  from  that  very  learned  Judge, 
I  concur,  for  the  reasons  I  have  given,  with  the  majority 
of  the  Court  of  Common  Pleas  in  holding  that  a  pawnor 
cannot  recover  back  goods  (and  the  same  principle 
would  obviously  apply  to  debentures),  pledged  as 
security  for  the  payment  of  a  debt  or  bill  of  exchange 
until  he  has  paid  or  tendered  the  amount  of  the  debt. 

I  am  therefore  of  opinion  that  our  judgment  should 
be  in  &vour  of  the  defendant. 

Judgment  for  the  defendant. 
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1866. 


IN  THE  EXCHEQUEK  CHAMBER. 
Cob  offainst  WiSE^  Clerk  to  the  Middle  Level  Tk^n 


Drainage  Commissioners. 


June  141 


Public  body 

1.  A  public  body,  boiind  to  discharge  a  pubUc  duty  without  reward  diacharging 
and  without  funds,  are  responsible  for  the  negli^nce  of  those  whom  public  duty, 
thej  employ.    By  the  Exchequer  Chamber,  reversins  the  judgment  of    Compensation, 
the  Queen's  Bench,  5  B,  4"  8,  440,  and  following  the  dedsion  of  the  Action, 
House  of  Lords  in  The  Mersey  J>ock  and  Harbour  Board  Truetees  v.   Drainage  of 
CHbbs,  and  Same  ▼.  P^nhaUaw,  L.  R,\  H,  L,  C,^\db  L,  J,  Exch.  225.    Middle  Level 

2.  SembUf  however,  that  in  such  a  case  if  a  peculiar  remedy  for  com-  of  the  Fens, 
pensation  is  ffiyen  by  statute  for  the  **  act"  of  which  the  plaintiff  com-  7  #  8  Vict. 
plains,  the  ri^t  of  action  at  common  law  is  taken  away.  c,  cri  e,  217. 

3.  The  Act  for  improTinff  the  drainage  and  navigation  of  the  Middle  Agent, 
Level  of  the  Fens,  7  &  8  Vict,  e.  cvi.,  sect.  217,  enacts  that  "If  any 
person  or  body,  at  any  time  after  the  said  dnunase  Commissioners,  &c. 

shall  have  begun  to  cany  this  Act  into  execution,  snail  happen  to  sustain 
any  damage  or  iiyury  in  his  lands,  &c.,  by  or  in  consequence  of  any  act 
of  the  said  Commissioners  for  drainage,  or  their  agents,  workmen,  or 
servants,  ....  for  which  no  recompence  or  satamstion  is  hereby 
otherwise  provided,"  he  may  proceed  for  compensation.  8efnble,  that 
this  section,  if  it  stood  alone,  mi^ht  apply  to  unauthorized  as  well  as 
to  authorized  acts  of  the  Commissioners,  on  the  principle  that  omission 
to  act  may  in  some  sense  be  said  to  be  an  act :  but  heCl,  that  the  whole 
statute  taken  together  repelled  this  conclusion. 

'T^HE  plaintiff  having  appealed  against  the  judgment 
in  this  case,  vol.  5,  p.  440,  it  was  argued  13th  June, 
before  Eble  C.  J.,  Willes  and  Smith  J  J.  (the  latter 
of  whom  left  Court  before  the  conclusion  of  the  argu- 
ment), and  Channell  and  Pigott  BB. 


Keane  {Douglas  Brawn  with  him),  for  the  plaintiff. 

MelUsh  (Sir   Fiizroy  Kelfy,    O'MaOey  and   Ncwion 
with  him),  for  the  defendant. 

The  whole  case  and  the  nature  of  the  arguments  will 
be  found  in  the  judgment  of  the  Court :  it  will  be  suflB- 
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1866.        cient  to  add  that  the  following  authorities  were  referred 
Coi         to ;  and  that  the  last  point  turned  on  the  construction  of 

Wiii.  7  &  8  Vict  c.  cvi.,  the  Act  "  for  improving  the  drainage 
and  navigation  of  the  Middle  Level  of  the  Fem*^  Pre- 
amble, and  sects.  8,  9,  10,  17,  18,  19,  20,  21,  22,  28, 
36,  39,  49,  56,  57,  58,  59,  60,  61,  62,  63,  64,  65,  66, 
75,  76,  78,  79,  80,  81,  83,  84,  92,  122,  137,  188,  174, 
217,  237;  The  Mersey  Docks  and  Harbour  Board  Trus- 
tees V.  Gibbs,  The  Same  v.  Penhallow  (o),  2  Inst.  382, 
Story  on  Agency^  sect.  454,  Hall  v.  Smith  (i). 
Stone  V.  Cartwright  (c),  Wormwell  v.  Hailstone  {d), 
Duncan  v.  Findlater  {e),  Broadbent  v.  The  Imperial  Gas 
Company  (/),  Parnaby  v.  The  Lancaster  Canal  Com- 
pany {g\  Lawrence  v.  The  Great  Northern  Railway  Com- 
pany (A),  The  Southampton  and  Itchin  Bridge  Company 
V.  The  Local  Board  of  Southampton  (t),  New  River  Com- 
pany^  appts,,  Johnson^  respt.  (j),  Brine  v.  T/ie  Great 
Western  Railway  Company  (A),  Hartnatt  v.  The  Ryde 
Commissioners  (/),  Ohrby  v.  The  Ryde  Commissioners  (m)f 
Pickard  v.  Smith  («),  Holliday  v.  The  Vestry  of  St. 
Leonard Sy  Shoreditch  (o),  Clothier  v.  Webster  (p),  Brown- 
low  V.  The  Metropolitan  Board  of  Worhs{q\  Ruck  v. 
Williams  (r),  Young  v.  Davis  («),  Bush  v.  Martin  (/), 
Fletcher  v.  Rylands,  in  error  (u). 

Cur.  adv.  vult 

(a)  L.  R.  1  H.  L,  a  93;  35  L,J,  Exck.  225. 
(ft)  2  Bing,  156.  160,  per  Beat  C.  J. 
(c)  6  T.  R,  411.  (d)  6  Bing,  668. 

{e)  6  a.  j-F.SH.  if)  7  Be  G.  M.  #  G.  436. 

ig)  11  A.  ^  E,  223.  (A)  16  Q.  B.  643. 

(t)  SE.^B,  801.  0)  2  £.  #  EL435.   * 

(Ar)25.  #/S.  402.  (/)  45.#&361. 

(m)  5  J5.  #  flf  74a  (n)  10  C.  A  N,  S.  470.  48a 

(o)  U  C.B.  N.  S.  192.  (j»)  12  C,  B.  N.  8.  790. 

(q)  13  C.  5.  N.  8.  768.  (r)  3  ^.  #  .»r.  308. 

(s)  7  H.^  N.  760.  (0  2  ^,  #  C.  311. 

(«)  4  ^.  ^-  C.  263. 
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The  judgment  of  the  Court  was  now  dehVered  by  ig^e. 


Erlb  C.  J.     This  action  was  brought  for  a  breach  of         ^^ 
duty  in  nonfeasance  in  not  maintaining  a  sluice  and  cut        ^^*'- 

It  is  dear  that  the  duty  was  imposed  on  the  Com- 
missioners by  sect.  137  and  138  of  the  Drainage  and 
Navigation  Act,  7  &  8  VicL  c.  cvi.,  and  was  not  per- 
formed, as  the  sluice  and  cut  were  not  maintained,  and 
the  plaintiff's  land  was  damaged  by  inundation.  At 
the  trial  the  verdict  was  for  the  plaintiff,  and  a  rule  to 
set  aside  that  verdict  and  enter  it  for  the  defendant 
was  made  absolute  in  the  Court  below,  on  the  ground, 
as  stated  in  the  rule,  that  the  Commissioners  were  a 
public  body  bound  to  discharge  a  public  duty  without 
reward  and  without  funds,  and  so  were  not  responsible 
for  the  negligence  of  those  whom  they  employed. 

The  invalidity  of  this  ground  of  defence  is  shewn  by 
the  opinion  of  the  Judges  delivered  to  the  House  of 
Lords  by  Blackburn  J.  in  the  Mersey  Docks  cases  (a), 
and  is  established  by  the  decision  of  the  House  there- 
upon. The  judgment  therefore  of  the  Court  below  is 
reversed  by  reason  of  this  decision  in  the  House  of  Lords, 
and  we  further  hold  that  the  action  is  maintainable  for 
the  reasons  stated  by  Blackburn  J.  in  this  case  in  the 
Court  below  (()•  The  authorities  are  so  thoroughly  exa- 
minedy  and  the  law  deduced  therefrom  is  so  clearly  and 
precisely  stated  by  that  learned  Judge  on  those  two 
occasions,  that  we  think  it  best  to  adopt  his  terms,  and 
concur  in  his  conclusions,  and  so  the  appeal  here  is 
disposed  of  in  favour  of  the  appellant. 

This  determination  of  the  appeal  was  not  opposed  by 

the  defendant's  counsel  upon  the  argument.     But  he 

(a)  L.  B,  1  K  X.  C.  93;  35  L.  J,  Exch.  226. 
ih)  bRi'S,  440.  458. 
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1866.       brought  forward  a  new  ground  of  defence,  which  would 

Cob         at  all  events  be  admissible  upon  error,  and  which  there- 

W18B.        *^^  ^®  heard  argued,  viz.  that  the  right  of  action  is 

taken  away  because  by  sect.  217  of  the  Drainage  and 

Navigation  Act,  7  &  8  Vict  c,  cvi.,  compensation  is  given 

for  the  injury  of  which  the  plaintiff  complains. 

The  learned  counsel  assumed  that  if  compensation  is 
given  for  a  matter  under  this  statute  the  right  of  action 
for  the  same  matter  at  common  law  is  taken  away.  It 
is  not  necessary  to  decide  whether  if  the  damage  com- 
plained of  had  resulted  from  an  "act**  within  the  217th 
section,  the  procedure  under  that  section  must  have 
been  pursued  to  the  exclusion  of  the  jurisdiction  of  the 
superior  Courts,  or  whether  those  Courts  have  a  con- 
current jurisdiction.  As  a  peculiar  remedy  is  provided 
the  former  would  probably  be  the  correct  conclusion. 
See  Fenian  v.  The  Trent  and  Mersey  Nemigation  Com- 
pany (a),  Th^  Rochdale  Canal  Company  v.  King  (&)  and 
the  cases  there  referred  to,  and  Chapman  v.  Mihain  (c). 
We  are  however  of  opinion  that  sect.  217  applies 
only  to  the  authorized  acts  of  the  Commissioners,  and 
to  damage  or  injury  (which  in  this  Act  are  used  as 
eqmvalent  terms)  resulting  therefrom,  such  being  the 
ordinary  scope  of  like  clauses ;  see  The  Rochdale  Canal 
Company  v.  King  {b),  Broadbent  v.  Hie  Imperial  Gas 
Company  (rf),  Laurence  v.  TTie  Great  Northern  Railway 
Company  (e). 

Still  if  it  be  granted  for  the  purpose  of  this  judg- 
ment both  that  Mr.  Mellish's  assumption  is  right,  and 
also  that  sect.  217  might  have  application  to  unautho- 
rized as  well  as  authorized  acts  of  the  Commissioners, 

(a)  9M.fW,  203.  (ft)  14  Q.  B,  122. 

(c)  6  Exch.  61.  (rf)  7  DeG.M.^G,  436. 

(e)  16  Q.  B,  643. 
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we  are  nevertheless  of  opinion  that  this  cause  of  action        1866. 
is  not  a  subject  of  compensation  within  the  section.         cob 
The  words  are,  "  If  any  person  or  body,  at  any  time        ^J^,^ 
after  the  said  drainage  Commissioners,  &c.,  shall  haye 
begun  to  carry  this  Act  into  execution,  shall  happen  to 
sustain  any  damage  or  injury  in  his  lands,  &c.,  Dy  or 
in  consequence  of  any  act  of  the  said  Commissioners 
for  drainage,  or  their  agents,  workmen,  or  servants, .... 
for  which  no  recompense  or  satisfaction  is  hereby  other- 
wise provided,"  he  may  proceed  for  compensation. 

It  was  contended  by  the  learned  counsel  for  the 
defendant  that  aU  damage  or  injury  caused  by  the 
execution  of  the  works  was  provided  for  by  sect.  84 
and  other  sections,  that  this  section  217  was  in- 
tended to  take  away  all  rights  of  action  against  the 
Commissioners  for  any  act  done  by  them,  and  that, 
although  in  express  terms  it  only  included  any  act  of 
the  Commissioners,  yet  it  extended  also  to  any  de&ult, 
as  an  omission  to  act  might  in  some  sense  be  said  to  be 
an  act;  and  he  further  relied  on  the  provisions  relating 
to  the  funds  to  be  raised  by  rates  and  tolls,  and  the 
disposition  thereof  under  the  statute,  as  confirmatory  of 
the  supposed  intention  to  exempt  the  Commissioners 
from  liability  for  any  such  cause  of  action  as  is  here  in 
question.     But  we  are  of  the  contrary  opinion. 

The  words  of  the  section  do  not  in  their  ordinary 
sense  comprise  the  cause  of  action  in  question.  The 
Commissioners  are  not  sued  for  any  act  done  by  them. 
The  cause  of  action  is  for  nonfeasance — ^for  an  omission 
on  the  part  of  their  agents  contrary  to  their  intention 
and  against  their  will.  If  the  Legislature  intended  to 
exempt  the  Commissioners  from  liability  to  action  we 
think  that  plainer  words  would  have  been  used.  The 
217th  section  follows  sections  giving   powers  to  the 
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Commissioners  to  interfere  'with  rights  of  property. 
It  has  operation  by  securing  compensation  in  those 
cases^  it  also  may  have  operation  in  securing  com- 
pensation for  damages  arising  from  time  to  time  not 
before  provided  for,  when  the  original  execution  of  the 
works  did  not  cause  damage,  or  damage  which  had  been 
a  former  subject  of  compensation.  On  the  other  hand, 
it  appears  that  the  Legislature  did  not  intend  to  exclude 
all  liability  to  action,  because  by  sect  20  provision  is 
made  for  procedure  in  actions  against  the  Commissioners, 
''  in  respect  of  any  matter  or  thing  relating  to  the 
execution  of  this  Act,*'  by  allowing  any  two  Commis- 
sioners or  their  clerk  to  be  made  defendants ;  and  by 
sect.  56  tender  of  satisfaction  in  actions  against  the 
Commissioners  is  authorized.  We  therefore  think  that 
sect.  217  has  not  the  effect  contended  for  on  behalf  of 
the  defendant,  and  that  the  judgment  should  be  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 


Thursdatft 
June  14th. 


Healey   against  The  Thames  Valley  Railway 
Company. 

nPHE  plaintiff  having  appealed  against  the  decision  in 
this  case,  vol.  5,  p.  769,  it  was  now  ai^ed  before 
Erle  C.  J.,  Pollock  C.  B.,  Wtlles  and  Smith  JJ.,  and 
Channell  and  Pigott  BB.  ;  Patchett  for  the  plaintiff, 
and  Horace  Lloyd  for  the  defendant. 


The  Court  suggested  a  stet  processus  on  certain 
terms,  to  which  the  parties  acceded. 

Stet  processus. 
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IN    THE   QUEEN'S    BENCH. 

The  Queen  against  Stephens.  Thursday, 

^  •'  June  14/ A. 

(Reported,  ante,  p.  710.) 


MEMORANDA. 
In  this  Vacation, 

Robert  Monsey,  Baron  Cranworth,  Lord  High  Chan- 
cellor, resigned  the  Great  Seal,  which  was  deUvered  by 
Her  Majesty  to  Frederic,  Baron  Chelmsford^  who  thus 
became  Lord  High  Chancellor  for  the  second  time. 

Sir  Roundell  Palmer,  Knight,  Her  Majesty^s  Attorney 
(General,  having  resigned  his  office,  was  succeeded  by 
Sir  Hugh  MacCalmont  Cairns,  Knight. 

Sir  Robert  Porrett  Collier,  Knight,  Her  Majesty's 
Solicitor  General,  having  resigned  his  office,  was  succeeded 
by  William  Bovill,  Esq.,  one  of  Her  Majesty's  Counsel, 
who  shortly  afterwards  received  the  honour  of  Knight- 
hood. 

John  RoUf  Esq.,  one  of  Her  Majesty's  Counsel,  was 
appointed  to  the  office  of  Attorney  General,  vacant  by 
the  promotion  of  Sir  Hugh  MacCalmont  Cairns. 

Sir  Frederick  Polloch,  Knight,  resigned  the  office[|of 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  and  Sir 
Fitzroy  Kelly,   Knight,   was  appointed   in    his  room. 
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1866.       haying  been  preyiously  advanced  to  the  degree  of  the 
coif,  when  he  gave  rings  with  the  motto  '*  ConstantiA/' 

Sir  Hugh  MacCalmant  Cairns^  Knight,  was  appointed 
a  Judge  of  the  Court  of  Appeal  in  Chancery  in  the 
room  of  the  Right  Honourable  Sir  James  Lewis  Knight 
Bruce,  who  resigned  in  consequence  of  ill  health. 

James  Dickinson^  Esq.,  of  LincoMs  Inn  ;  Robert  Sean 
Sawler,  Esq.,  of  the  Middle  Temple  ;  Samuel  Prenticff 
Esq.,  of  the  Middle  Temple;  Thomas  Jones,  Esq.,  of 
the  Middle  Temple ;  Charles  Edward  Pollock,  Esq.,  of 
the  Inner  Temple;  John  Blossett  Maule,  Esq.,  of  the 
Inner  Temple ;  William  Adam  Mundell,  Esq.,  of  the 
Middle  Temple ;  Richard  Garth,  Esq.,  of  Lincoln's  Inn ; 
Sir  George  Essex  Hangman,  Bart.,  of  the  Middle  Temple^ 
and  John  Richard  Quain,  Esq.,  of  the  Middle  Temple, 
were  appointed  of  Her  Majesty's  Counsel  learned  in  the 
law. 
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CASES  


ARGUED  AND  DETERMINED 


THE  QUEEN'S  BENCH, 

or 

MICHAELMAS  TEEM, 

XXX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

CJOCKBURN  C.  J.         I  ShEB  J. 

Mellor  J.  I         Lush  J. 


Marks  against  Hall.  ^i^l^22nd 

A  debtor  in  ezecntion  who  obtains  from  the  Conrt  of  Bankruptcy  a  '^^J**"^?^ 
certificate  of  the  filing  and  registration  of  a  composition  deed  is  entitled  oa^ok  tt-^ 
to  be  dischaiged  out  of  cnstody  by  stat  24  &  26  Vict.  c.  134.  *.  198.  iCa      im 

Composition 

TN  this  Term,  Nov.  15,  Morgan  Lloyd  obtained  a  rule  certificate  of 

calling  upon  the  plaintiflf  to  shew  cause  why  the  •f^''^^^^, 

defendant  should  not  be  discharged  out  of  the  custody  ^J^^^^ 

of  the  sheriff  of  Middlesex. 
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1866.  O^  ^^6  IT'^li  August,  1866,  the  defendant  was  arrested 

Marks  *^^  detained  at  the  suit  of  the  plaintiff  for  the  sum  of 
Hall.  ^^''  ^^*  ^^'  being  the  amount  of  debt  and  costs  on  a 
bill  of  exchange  drawn  by  the  plaintiff  on  and  accepted 
by  the  defendant  On  the  16th  August  he  had  executed 
a  deed  of  composition  between  him  and  his  creditors^ 
which  was  duly  assented  to  or  executed  by  a  majority 
in  number  representing  three-fourths  in  value  of  those 
creditors  whose  debts  amounted  to  10/.  or  upwards,  and 
all  the  other  requisites  of  the  statute  haying  been  com- 
plied with  the  deed  was  filed  and  registered  on  the  3rd 
September,  and  protection  was  thereupon  granted  to  him 
under  the  hand  of  one  of  the  registrars  of  bankruptcy, 
acting  for  the  Chief  Registrar  and  under  the  seal  of  the 
Court.  Notice  of  the  filing  and  registration  of  the 
deed  having  been  given,  the  defendant  claimed  his 
discharge. 

The  plaintiff  was  a  creditor  bound  by  the  deed  in 
respect  of  the  debt  and  costs  for  which  the  defendant 
was  in  custody. 

Upon  a  summons  for  the  defendant's  release  from 
custody  on  the  ground  that  he  had  obtained  his  certi- 
ficate of  protection  under  the  deed,  which  came  on 
ultimately  before  Martin  B.,  he  referred  the  matter  to 
the  Court. 

The  attorneys  for  the  plaintiff  had  received  notice 
firom  the  Registrar  of  the  Court  of  Bankruptcy  that  he 
would  proceed  to  examine  the  defendant  on  Monday 
the  26th  November,  and  make  an  order  of  adjudication 
of  bankruptcy  against  him,  and  release  him  from  prison, 
unless  cause  was  shewn  to  the  contrary. 

The  Bankruptcy  Act,  1861, 24  &25  Vict  c.  134.  s.  198., 
enacts,  ^'  After  notice  of  the  filing  and  registration  of 
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such  deed  has  been  given  as  aforesaid^  no  execution^        1866. 
sequestration^  or  other  process  against  the  debtor's  pro-        Marks 
perty  in  respect  of  any  debt,  and  no  process  against  his        hall. 
person  in  respect  of  any  debt,  other  than  such  process 
by  writ  or  warrant  as  may  be  had  against  a  debtor 
about  to  depart  out  of  England^  shall  be  available  to  any 
creditor  or  claimant,  without  leave  of  the  Court ;  and 
a  certificate  of  the  filing  and  registration  of  such  deed 
under  the  hand  of  the  Chief  Registrar  and  the  seal  of 
the  Court  shall  be  available  to  the  debtor  for  all  pur- 
poses as  a  protection  in  bankruptcy.*' 

Satoyer  shewed  cause. — The  validity  of  the  deed  of 
composition  is  not  disputed ;  but  sect.  198  of  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict  c.  134,  applies  only  to 
cases  where  the  composition  deed  is  executed  before  the 
arrest ;  and  a  certificate  of  filing  and  registration  of  the 
deed  is  a  protection  against  capture,  not  against  deten- 
tion. The  word  "  available*'  means  "  capable  of  being 
put  in  execution.**  When  the  debtor  is  in  custody  upon 
a  judgment  obtained  by  one  of  his  creditors,  he  should 
not  be  allowed  to  get  out  of  custody  by  executing  a 
composition  deed ;  circumstances  may  render  it  desirable 
that  he  should  be  examined  in  bankruptcy  by  the  Regis- 
trar when  he  attends  at  the  prison  in  pursuance  of 
sect.  101.  If  the  defendant  had  not  executed  the  deed 
of  composition  he  might  have  been  adjudged  bankrupt 
before  this  time  by  the  Registrar,  and  released  from 
prison.  [MeUor  J.  If  the  defendant  brings  himself 
within  the  terms  of  sect.  198,  we  have  no  discretion 
to  refuse  to  discharge  him  because  the  registrar  may  be 
coming  to  examine  him.   His  Lordship  referred  to  Lloyd 
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1866.  V.  Harrison  (a).]  In  Baersalman  v.  Langlands  (6)  the 
Masks  deed  was  executed  before,  though  not  registered  till 
Hall.  after^  the  arrest  \Lush  J.  The  judgment  in  that  case 
puts  a  meaning  on  the  word  **  available."]  In  Ex  parte 
Chaundy{c)  Mr.  Commissioner  Hdroyd  held  that  the 
word  "  available"  meant  "  put  in  force/'  that  is,  for  cap- 
ture, but  not  for  detention,  and  therefore  sect.  198  did 
not  entitle  a  debtor  to  his  discharge  where  the  arrest  was 
before  the  fiUng  and  registration  of  a  composition  deed. 

Morgan  Uoyd,  in  support  of  the  rule,  was  not  called 
upon. 

CocKBUBN  C.  J.  The  language  of  sect  198  is  too 
strong  to  be  got  over :  the  words  are  general,  and  relate 
to  all  process  in  respect  of  any  debt ;  the  section  says  no 
process  against  the  person  of  the  debtor  ''shall  be  avail- 
able," that  is^  it  shall  not  have  and  shall  cease  to  have  effect 
against  him.  Therefore,  though  the  creditor  had  a  vested 
right  to  keep  the  body  of  his  debtor  in  custody,  by  this 
section  after  notice  of  the  filing  and  registration  of  the 
deed  the  debtor  is  protected  against  all  process^  and 
entitled  to  his  release. 

Mellob  J.  The  turning  point  is  the  giving  notice  of 
the  filing  and  registration  of  the  deed;  from  that  time 
the  deed  becomes  a  protection  against  all  process.  In 
order  to  support  the  contention  of  Mr.  Sawyer,  the 
words  of  sect.  198  should  have  been  ^'  no  process  against 
his  person  shall  issue,''  instead  of  ''no  process  against 
his  person  shall  be  available." 

(a)  6B,  4"  S.Sld;  affirmed  in  error,  ante,  p.  529. 

(b)  SB,  fa  433.  (c)  6  L.  T.  JV.  8,  626. 
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Shee  J.  Sect  198  enacts  that  the  certificate  ^*  shall  1866. 
be  available  for  all  purposes/'  arrest  or  detention:  mH^I^ 
it  exactly  meets  the  present  case.  nku.. 

Lush  J.  I  have  always^  at  Chambers^  acted  on  this 
construction  of  sect.  198,  and  discharged  the  debtor 
firom  custody^  unless  the  parties  intended  to  impeach  or 
dispute  the  validity  of  the  composition  deed. 

Rule  absolute. 


In  the  matter  of  an  Interpleader  in  the  County  jsMday, 
Court    of    Surrey  in   Churchward  against  22nd. 


Coleman.     Maqgs  and  another,  claimants.       Buieon 

Caunt$f  Court 
Judge  under 

1.  A  Coimty  Court  Jad^e  having  roflised  to  he«r  an  interpleader  ^^,^      ^^' 
summons  on  the  ground  01  tlie  ineufficiency  of  the  particular  required  ^'jT'  / 

by  rule  130  of  the  Rules  and  Orders  for  regulating  the  practice  of  the  ^J^  •'^     . 

County  Courts,  and  having  ordered  the  ckimants  to  pay  costs,  this  c^tatni^ouniy 

Courts  on  making  a  rule  absolute  under  stat  19  &  20  Vict,  c,  108.  #.  43.  y^.\. ..     ^^ 

on  the  County  Court  Judge  to  hear  the  summons,  has  no  jurisdiction  to  >?      ,    ^Y 

aet  aside  the  order  for  payment  of  costs.  ^c««««» «  Jiencn, 

2,  Re  Whitehead  v.  Pfvcter,  3  H,  f  N,  532,  overruled. 

TN  this  Term^  Nov.  2,  Brawn  obtained  a  rule^  under 
Stat.  19  &  20  Vict  c.  108.  s.  43.,  calling  upon 
the  Judge  of  the  County  Court  of  Surrey  holden  at 
Famhanif  the  high  bailiff  of  that  Court,  and  the  plaintiff, 
to  shew  cause  why  the  Judge  of  the  County  Court 
should  not  proceed  to  hear  and  adjudicate  upon  a  claim 
made  by  J.  H.  Maggt  and  D.  P.  Loe  to  certain  goods 
seized  under  an  execution  issued  out  of  that  Court  in  a 
plaint  by  the  plaintiff  against  the  defendant,  and  why 
certain  orders  made  in  that  Court,  imposing  the  pay- 
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1866.        ment  of  costs  on  the  claimants,  should  not  be  set  aside 
5]^  or  discharged. 

On  the  24th  May,  1866,  the  defendant  by  deed 
Coleman.  assigned  all  his  estate. and  effects  to  the  claimants  as 
trustees  to  be  administered  as  in  bankruptcy  for  the 
benefit  of  his  creditors,  with  a  release  to  the  plaintiff 
from  his  creditors.  The  deed  was  registered  pursuant 
to  the  provisions  of  The  Bankruptcy  Act,  1861, 24  &  25 
VicL  c,  134.,  and  a  certificate  of  registration  given  by 
the  Registrar. 

The  plaintiff,  who  had  recovered  a  judgment  against 
the  defendant  in  the  County  Court  of  Surrey,  holden 
at  Famham,  issued  execution  against  him  notwith- 
standing notice  of  the  deed  of  assignment. 

On  the  19th  June  a  notice  was  given  to  the  plaintiff 
and  to  the  high  bailiff  of  the  County  Court  *'  that  the 
goods,  chattels  and  effects  in  and  about  the  house  and 
premises''  of  the  defendant  seized  by  the  high  baiUff 
under  that  execution  were  the  property  of  the  claimants 
by  virtue  of  the  deed  of  assignment 

On  the  22nd  June  an  interpleader  summons  was 
issued  out  of  the  County  Court;  and  on  the  hear- 
ing on  the  10th  July  the  attorney  for  the  claimants 
was  proceeding  to  give  in  evidence  the  deed  of  assign- 
ment, when  it  was  objected  for  the  plaintiff  that  no 
particular  or  grounds  of  claim  had  been  delivered  to 
the  bailiff  or  left  at  the  Registrar's  office  since  the 
interpleader  summons  had  issued,  as  required  by  rule 
130  of  the  Rules  and  Orders  for  regulating  the  Practice 
of  the  County  Courts  and  Forms  of  Proceedings  there- 
in, 1857;  Pollock  and  Nicots  County  Court  Practiee^  5th 
ed.,  app.  to  part  1,  p.  87.  The  Judge  held  the  objection 
good,  and  adjourned  the  hearing  of  the  interpleader 
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Bummons  until  the  next   Court  day,  to  enable    the        ig^e. 
claimants  to  comply  with  the  rule,  on  payment  of  the  "^ 

plaintiff's  costs.  Chubchward 

On  the  2nd  Augtut  a  notice  in  the  same  terms  as  that     Golimah. 
of  the  19th  June  was  served  on  the  plaintiff  and  the 
high  bailiff  of  the  County  Court. 

On  the  hearing  of  the  adjourned  summons  on  the 
14th  August  it  was  objected  for  the  plaintiff  that  the 
notice  served  since  the  last  hearing  was  not  such  a 
particular  of  the  goods  and  chattels  alleged  to  be  the 
property  of  the  claimants  and  ground  of  their  claim  as 
is  required  by  the  rule  of  Court.  The  Judge  held  the 
notice  insufficient,  and  further  adjourned  the  hearing  of 
the  summons  on  payment  of  the  plaintiff's  costs,  and 
ordered  that  a  particular  of  the  goods  claimed  should 
be  delivered  or  left  as  required  by  the  rule. 

At  the  next  Court,  no  Airther  particular  having  been 
delivered,  the  same  objection  was  taken,  which  the  Judge 
allowed,  and  directed  the  claimants  to  pay  the  plaintiff's 
costs  of  the  day. 

Prentice  shewed  cause. — The  Court  will  not  interfere 
with  the  decision  of  the  County  Court  in  making  the 
first  order.  As  to  the  other  two  orders  it  must  be 
conceded  that  the  particulars  were  sufficient,  and  that 
so  much  of  the  rule  as  calls  upon  the  Judge  to  hear 
the  claim  must  be  made  absolute,  but  the  Court  has  no 
power  to  set  aside  the  directions  of  the  Judge  as  to  the 
costs. 

Browuy  contra.— Stat.  19  &  20  Vict.  c.  108.  s.  43. 
gives  the  Court  power  to  deal  with  the  costs:  it 
substitutes  a  rule  or  summons  on  the  County  Court 
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1866.        Judge  for  a  mandamus  to  do  an  act  relating  to  the 


COLSMAV. 


Be  duties  of  his  oflSce;   ''and  in  any  event  the  superior 

Court  or  the  Judge  thereof  may  make  such  order  with 
respect  to  costs  as  to  such  Court  or  Judge  shall  seem  fit." 
In  Re  fVhUehecLd  v.  Procter  (a),  which  was  an  appli- 
cation similar  to  the  present,  the  Court  of  Exchequer 
made  the  rule  absolute,  ordering  the  costs  of  the  rule 
to  abide  the  event  of  the  interpleader  issue  and  dis- 
charging the  claimant  from  the  costs  in  the  Court  below. 
The  enactment  gives  the  superior  Courts  a  benefidal 
power  to  remedy  the  errors  of  a  County  Court  Judge; 
and  this  Court  will  not  put  a  narrower  construction 
upon  it  than  the  Court  of  Exchequer  has  done. 

CoCKBUAN  C.  J.  The  case  of  Re  Whitehead  v.  Procter 
is  in  point,  but  there  no  cause  was  shewn  against  the 
rule,  and  the  matter  was  not  much  considered.  The 
Court  of  Exchequer  proceeded  on  the  ground  that  the 
superior  Courts  have  jurisdiction  over  an  order  made  by 
the  County  Court  Judge  as  to  costs  in  that  Court,  but 
Stat  19  &  20  Vict.  c.  108.  s.  48.  does  not  extend  so  far. 

Melloa  J.  The  clause  in  stat  19  &  20  Vict  c.  108. 
«.  48.  as  to  costs  is  limited  to  the  costs  of  the  application 
to  the  superior  Court. 

Lush  J.  Upon  this  rule  the  Court  can  only  give 
such  costs  as  could  have  been  given  if  a  mandamus  had 
been  issued. 

Rule  absolute  to  hear  the  claim; 
discharged  as  to  setting  aside 
the  orders  for  costs. 

{a)  3&iN,  632. 
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The    Ipswich    Gas    Light    Company    against  Friday, 

Norman,  

Caiue  sent  far 

(Before  Blackburn  and  Lush  JJ.  (a)).  ^^h^^ 

19  #  20  Vict. 
There  is  no  rale  respectmg  the  notioe  of  trial  neoeaeaiy  when  a  cause    ^'  ^  ?8.  b,  26. 
.    commenced  in  a  Biip«nor  Conrt  is  ordered  to  be  tried  in  a  County  Court    ^oric«  o/trtai, 
under  stat  19  &  20  Vict,  c,  10&  »,  26.:  it  is  enough  that  the  notice  is 
reasonable. 

^HIS  was  an  application  for  a  rule  calling  upon  the 
plaintiffs  to  shew  canse  why  the  trial  and  suhse* 
quent  proceedings  in  this  action  should  not  he  set  aside 
on  the  ground  that  the  notice  of  trial  was  insufficient. 

The  action  was  commenced  in  this  Court,  and  an 
order  was  made  hy  a  Judge  under  stat.  19  &  20  Vict 
c.  108.  s,  26.^  without  imposing  any  terms,  that  it  should 
be  tried  in  the  County  Court  of  Ipswich.  On  November 
6th  the  order  and  issue  were  lodged  with  the  registrar 
of  that  Court,  who  appointed  the  15th  for  the  hearing 
of  the  cause,  and  on  the  same  day  sent  notice  thereof 
to  the  attorneys  of  both  parties.  The  defendant's 
attorney  returned  the  notice  to  the  Registrar  on  the 
ground  that  there  ought  to  be  ten  days  notice  of 
trial.  When  the  cause  came  on  for  hearing,  the  defen- 
dant having  given  notice  to  the  Judge  of  the  County 
Court  of  his  objection  to  the  notice  of  trial,  did  not 
appear;  whereupon  the  plaintiff  said  he  would  try  at 
his  own  risk.  The  trial  accordingly  proceeded,  and  a 
▼erdict  was  given  for  the  plaintiff. 

(a)  On  the  four  last  days  of  Term  two  of  the  Judges  sat  together  in 
the  Bail  Court  to  hear  motions. 

VOL.  Vlf,  8   K  B.    &  S. 
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1866. 


Ipswich 
Oaa  Light 
CompaDy 

T. 
NORXAV. 


J.  O.  GriffiUs  in  support  of  the  application. — ^By 
Stat.  19  &  20  Vict.  c.  108.  s.  26.  in  certain  actions  ''a 
Judge  of  a  superior  Courts  on  the  application  of  either 
party,  after  issue  joined,  may,  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  order  that  the  cause  he 
tried  in  any  County  Court  which  he  shall  name ;  and 
thereupon  the  plaintiff  shall  lodge  with  the  registrar  of 
such  Court  such  order  and  the  issue ;  and  the  Judge  of 
such  Court  shall  appoint  a  day  for  the  hearing  of  tlie 
cause,  notice  whereof  shall  be  sent  by  post  or  otherwise 
by  the  registrar  to  both  parties  or  their  attorneys." 
As  that  section  does  not  require  the  Judge  personally 
to  appoint  the  day  for  hearing  the  cause,  it  mast 
be  admitted  that  the  registrar  might  appoint  it 
[Blackburn  J.  The  registrar  acting  for  the  Judge 
appointed  the  day.  Lmh  J.  It  is  not  part  of  the 
judicial  office  of  the  Judge  to  appoint  it.]  Bat 
there  should  be  ten  days  notice  of  trial ;  which  is  the 
notice  prescribed  for  actions  in  the  superior  Courts  by 
sect.  97  of  The  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict  c.  76.,  unless  otherwise  ordered  by  the 
Court  or  a  Judge,  and  for  plaints  in  the  County  Courts 
by  rule  44  of  the  Rules  and  Orders  for  regulating  the 
Practice  of  the  County  Courts,  &c.  1857.  rule  44; 
Pollock  and  Nicol^  Practice  of  the  County  CourtSf 
Appendix  to  Part  1,  p.  76,  5th  ed.  There  is  no  rule 
as  to  notice  of  trial  when  a  cause  commenced  in  a 
superior  Court  is  ordered  to  be  tried  in  a  County  Court, 
but  the  the  general  practice  is  to  apply  rule  44.  [Black- 
bum  J.  When  once  a  cause  gets  into  the  County 
Court  the  trial  and  its  incidents  are  gOTemed  by  the 
practice  of  that  Court  (a).  Lush  J.  As  soon  as  a  cause 
(a)  See  Baknforth  t.  Pledge,  ante,  p.  425. 
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IS  lodged  in  the  County  Ck>art  the  County  Court  scale 
of  costs  applies  (a).] 

Blackburn  J.  There  being  no  statute  or  rule  of 
practice  either  here  or  in  the  County  Courts  regulating 
the  notice  of  trial  to  be  given  in  cases  where  an  action 
is  commenced  in  the  superior  Court  and  tried  in  the 
County  Court,  there  has  been  no  irregularity  in  the 
present  case.  In  the  absence  of  a  rule  reasonable  notice 
only  is  sufficient,  and  this  was  such. 


1866. 


IPfWIOH 

Gaslight 
Company 

▼ 
NoaxiJi. 


Lush  J.  concurred. 


Rule  refused  (ft). 


(a)  See  Whsatcroft  t.  Foster,  E.  B.  #  E,  737. 

(b)  See  now  stat  30  &  31  Viet,  e.  142.  s.  7. 


Cboss  against  Hutchinson. 

1.  Where  two  caneee  of  aetion  are  ioined,  in  one  of  which  a  writ  of 
trial  oonld  not  be  issued,  and  in  the  otner  it  could,  and  the  plaintiff  does 
not  recover  in  respect  of  the  former,  but  reooyers  a  sum  not  exceeding 
20^.  in  the  latter,  ne  is  entitled  to  costs  upon  the  higher  scale,  under 
K  G.  H.  1853,  "  Directions  to  the  DIasteis  of  the  Courts,"  r.  7.  (1  E. 
^^.  App.  p.  IxvL) 

2.  The  first  count  of  a  declaration  was  for  unliquidated  damages :  the 
second  for  work  and  labour.  The  defendant  succeeded  upon  the  first 
count,  and  the  plaintiff  recovered  less  ihiui  20^.  ujfin  the  second.  Held, 
that  the  Master  was  right  in  taxing  the  plaintiff  his  costs  upon  the 
higher  scale. 

TN  this  Term,  November  8th, 

Holher  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  Master  should  not  be  at  liberty  to 
review  his  taxation  of  costs  in  this  action. 
The   declaration  contained  two  counts:    the  first  a 
3  K  2 


Tkurtday, 
November 
22nd. 

R,  Q,  K  1853, 

"DirectionB 

to  the  Masters 

of  tke  Courts;* 

r.7. 

Writ  of  trial. 

7\do  causes  of 

aetionjoined. 
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1866.        special  count  upon  a  contract  for  making  and  deHveriDg 
c;m)ag        a  certain  machine,  aUeging  breaches  for  not  making 
HuTCHiKMir.   *^^  "^*  delivering  it :  the  second  for  work  and  labour. 
No  sum  was  indorsed  on  the  writ. 

The  defendant  pleaded,  among  other  pleas,  Neyer 
indebted.  The  cause  came  on  for  trial  at  the  Summer 
Assizes  for  Liverpool^  and  was  referred  to  an  arbitrator, 
the  costs  to  abide  the  event.  The  arbitrator  awarded 
on  the  first  count  substantially  for  the  defendant,  and 
on  the  second  for  the  plaintiff  for  7L 

On  the  taxation  of  costs  it  was  contended  for  the 
defendant  that  the  costs  of  the  plaintiff  should  be  taxed 
upon  the  lower  scale,  on  the  ground  that  as  the  plaintiff 
had  recovered  less  than  20/.  on  the  count  for  work  and 
labour,  there  ought  to  have  been  a  writ  of  trial.  The 
Master  was  of  opinion  that  a  writ  of  trial  could  not 
have  issued,  and  consequently  that  he  was  bound  by 
the  words  of  Reg  Gen.  HU.  Term,  1853;  and  he  taxed 
the  plaintiff's  costs  on  the  higher  scale,  allowing  the 
defendant,  besides  his  costs  of  the  issues  found  for  him, 
a  portion  of  the  costs  of  the  briefs  and  counsel's  fees ; 
the  defendant  made  no  claim  for  the  expenses  of  wit- 


Reg.  Gen.,  H.  T.  16  VicL  1853,  "Directions  to  the 
Masters  of  the  Courts,"  rule  7: — "In  all  actions  on 
contract,  other  than  cases  wherein  by  reason  of  the 
nature  of  the  action  no  writ  of  trial  can  by  law  be 
issued,  where  the  sum  recovered  or  paid  into  Court, 
and  accepted  by  the  plaintiff  in  satisfaction  of  his 
demand,  or  agreed  to  be  paid  on  the  settlement  of 
the  action,  sliall  not  exceed  twenty  pounds  (without 
costs),  the  plaintiff's  costs  as  against  the  defendant 
shall  be  taxed  according  to  the  lower  scale  of  allow- 
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ancea  in  the  schedule  of  costs  hereunto  annexed/'    (See        186G. 


1  E.  ^  B.  App.  p.  Ixvi)  CB088 


Maniity  shewed  cause. — The  Master^  in  taxing  the 
plaintiff's  costs  on  the  higher  scale,  followed  the  words 
of  R.  a,  H.  T.,  1858.  The  action  was  in  part  for 
unliquidated  damages,  and  no  sum  being  indorsed  upon 
the  writ 'a  writ  of  trial  could  not  be  issued.  [He  was 
then  stopped.] 

Holkery  in  support  of  the  rule. — By  The  Common 
Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76.  s.  41., 
different  causes  of  action  may  be  joined  in  the  same 
suit.     By  sect.  75  pleas  are  to  be  taken  distributively, 
and  a  verdict  is  to  be  entered  for  the  defendant  in 
respect  of  so  much  of  the  causes  of  action  as  shall  be 
answered,  and  for  the  plaintiff  in  respect  of  so  much 
of  the  causes  of  action  as  shall  not  be  answered ;  and 
by  sect.  81,  where  there  are  several  issues,  "  the  costs 
of  any  issue,''  that  is,  not  the  costs  which  relate  to  that 
issue  and  nothing  else,  but  the  costs  occasioned  by  that 
issue,  "  either  of  fact  or  law,  shall  follow  the  finding  or 
judgment  upon  such  issue,  and  be  adjudged  to  the 
successful  party,  whatever  may  be  the  result  of  the 
other  issue  or  issues."    By  Reg.  Gen.,  H.  T.  1853, 
r.  62,  "  If  the  party  entitled  to  the  general  costs  of  the 
cause  obtain  a  verdict  on  any  material  issue,  he  will 
also  be  entitled  to  the  general  costs  of  the  trial ;  but 
if  no  material  issue  in  fact  be  found  for  the  party  other. 
wise  entitled  to  the  general  costs  of  the  cause,  the  costs 
of  the  trial  shall  be  allowed  to  the  opposite  party." 
In  Lush  PracL  by  Dixon^  905,  it  is  said,  **  No  special 
provision  is  made  in  the  rule  for  the  costs  of  the  trial 


▼. 
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1866.  where  several  distinct  causes  of  action  are  included  in 
CaoM  *^®  declaration,  and  the  defendant  succeeding  in  the 
HuTCHiHsoii.  ^*^®  generally  fails  to  obtain  a  verdict  upon  any 
material  issue  as  to  some  of  the  causes  of  action,  but 
succeeds  in  doing  so  upon  the  others.  In  that  case  it 
is  submitted  that  the  costs  of  the  trial  ought  to  be 
apportioned,  so  as  to  give  the  plaintiff  the  costs  relating 
to  that  cause  of  action  upon  which  no  material  issue 
had  been  found  for  the  defendant,  and  to  give  the 
defendant  the  costs  of  the  trial  of  the  residue  only.'' 
Therefore  the  discretion  of  the  Court  may  be  exercised 
in  this  matter  without  infiringing  the  rule.  In  Gray 
on  Costs  J  p.  172,  it  is  said  that  these  directions  to  the 
Masters  of  the  Courts  do  not  limit  the  discretion  of 
the  Court;  and  Id.  p.  178,  "  If  the  Master  taxes  the 
costs  on  the  full  scale,  where  in  fact  they  ought  to 
be  taxed  on  the  lower  scale,  the  Court  will  direct  a 
review  of  the  taxation,^'  citing  EUeman  v.  fFSUams  (a). 
[Mellor  J,  The  ''Directions  to  the  Masters  of  the 
Courts,"  H.  T,  16  Vict  1853,  were  directions  agreed 
upon  by  all  the  Courts.]  If  the  plaintiff's  conten- 
tion is  right,  a  plaintiff  will  always  be  able  to  get 
the  cost«  upon  the  higher  scale  by  inserting  in  his 
declaration  a  count  for  an  imaginary  cause  of  action 
claiming  unliquidated  damages,  which  he  would  after- 
wards abandon.  The  omission  of  the  indorsement 
required  by  The  Common  Law  Procedure  Act,  1852, 
c.  76.  s.  8.,  is  ground  for  setting  aside  the  writ ;  Lush 
Pract.  by  Dixon,  364.  [MeOor  J.  The  defendant 
might  have  taken  out  a  summons  to  compel  the  plaintiff 
to  indorse  the  writ  on  the  count  for  work  and  labour,  so 
that  he  might  pay  money  into  Court  on  it.    Coekbum  C.  J. 

(a)  2  D,  4'  L.  46. 
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Could  the  plaintiff  indorse  the  writ  without  giving  up        1866. 
his  claim  on  the  first  count?]      Since  The  Common         cboss 
Law  Procedure   Act,  1852,  s.  41,   allowing  different    h^^chihsok. 
causes  of  action  to  be  joined  in  the  same  suit,  the 
indorsement  on  the  writ  is  no  longer  the  test  whether  a 
cause  should  be  sent  by  writ  of  trial  to  be  tried  before  the 
undersheriff  under  stat  3  &  4  ^.  4.  c.  42.  s.  17(a). 
The  Court  has  power  to  consolidate  causes  of  action, 
and  it  must  have  power  to  separate  causes  of  action,  so 
that  in  the  present  case  it  might  have  ordered  a  sepa- 
rate trial  of  the  causes  of  action  in  the  first  and  second 
counts.     [Lush  J.     The  order  for  the  consolidation  of 
actions,  as  it  is  called,  is  to  stay  proceedings  in  the 
other  actions  until  the  first  is  tried.]      By  sect  41 
of   The  Common   Law  Procedure  Act,  1852,    "  The 
Court  or  a  Judge  shall  have  power  to  prevent  the  trial 
of  different  causes  of  action  together,  if  such  trial  would 
be  inexpedient,  and  in  such  case  such  Court  or  Judge 
may  order  separate  records  to  be  made  up,  and  separate 
trials  to  be  had.''     [Ltuh  J.    The  joining  of  a  count  for  ' 
breach  of  promise  of  marriage  and  indebitatus  counts 
may  have  been  in  contemplation.]    The  ^'  Directions  to 
the  Masters  of  the  Courts''  apply  if  the  whole  cause  of 
the  action  which  the  plaintiff  recovered  could  have  been 
tried  before  the  sheriff.     [Lush  J.     So  long  as  the  two 
sets  of  counts  remained  on  the  record  the  cause  could 
not  be  sent  to  be  tried  by  the  sheriff.]     The  plaintiff 
ought  to  have  severed  the  causes  of  action.     [Litsh  J. 
He  was  not  bound  to  do  so.] 

CocKBUBN  C.  J.    This  rule  must  be  discharged.   The 

(a)  That  enactment  is  repealed  by  Beet.  6  of  etat.  SO  &  31  Vict,  o,  142, 
and  sect.  7  subatituted  for  it. 


• 
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1866.       Master  has  acted  within  the  terms  and  spirit  of  Beg.  Oen. 

Cbou  ^^  Term,  1853,  ''Directions  to  the  Masters  of  the 
HuTCBiKsoK.  Courts,"  r.  7,  by  which  he  is  directed  to  tax  the  costs. 
Tbe  reasons  given  by  Mr.  Holier  shew  that  there  are 
cases  in  which  that  rule  operates  hardly  on  a  party  in 
the  position  of  the  defendant  in  this  action,  for  though 
he  has  succeeded  on  the  main  question  involved  in  the 
action,  the  plaintiff  has  recovered  a  small  sum  which 
entitles  him  to  the  postea.  But  this  was  not  a  cause 
of  action  which  could  have  been  sent  by  writ  of  trial  to 
the  undersheriff,  and  therefore  as  rule  7  now  stands 
the  Master  was  not  authorissed  to  tax  the  coats  upon 
the  slower  scale;  and  we  should  not  exercise  our  dis- 
cretion wisely  if  we  made  an  exception  to  that  rule 
because  in  the  particular  case  it  works  a  hardship.  If 
we  do  that  the  Masters  will  be  at  a  loss  how  to  act  in 
particular  suits. 

Mellob  J.  I  am  of  the  same  opinion  with  great 
reluctance,  because  it  is  a  case  of  hardship  on  the 
defendant ;  but  the  Master  has  acted  in  conformity  with 
the  existing  practice,  and  we  ought  not  to  exercise  our 
discretion  in  an  appeal  from  him  in  a  way  which  would 
introduce  great  uncertainty  in  the  taxation  of  costs. 

Lush  J.  concurred. 

Bule  discharged,  without  costs. 
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[1867.] 


Oqle  against  Earl  Vane. 


February 
11th.] 


By  bought  and  sold  notes  signed  by  brokew  acting  both  for  the  ^^.     ^ 

plaintiff  and  the  defendant,  the  hut  of  which  was  dated  April  26th,  the  f~^^. 

plaintiff  bought  of  the  defendant  600  tons  of  iron,  the  delivery  to  extend  !^^*^*^ 

over  three  months.    None  of  the  iron  was  delivered  bv  the  26th  Jufy.  %£^^ 

A  correspondence  ensued  between  Ihe  brokers  and  the  defendant's  agent  fzj^l/    /• 

until  F(fSn«wy  following,  from  which  a  jury  might  properly  come  to  the  iJJ^'f  *^ 

conclusion  that  the  plaintiff  waited  for  the  dSiverv  of  the  iron  at  the  ^'^^^' 

retjnest  of  the  defendant ;  he  tiiien  went  into  the  market  and  bought,  the  ^^^'a 

pnce  of  iron  being  higher  than  at  the  end  oiJuly.    Held  that,  as  the  2r~*T  *^ 

plaintiff  had  not  bound  himself  to  wait,  there  was  no  alteration  of  the  qq^t^'o 

contract  within  the  Statute  of  Frauds,  29  Car.  2.  e,  3.  «.  17.,  and  there-  ^^*'\t' 

fore  in  an  action  for  breach  of  contract  he  nught  recover  from  the  ^'  *  '*  ^ '* 
defendant  the  differonce  between  the  contract  price  of  the  iron  and  the 
market  price  in  February. 

^HE  declaration  contained  three  counts  for  breach  of 
contract  in  not  delivering  iron  pursuant  to  three 
contracts,  dated  respectively  the  ISth,  22nd  and  25th 
jfpril,  1865. 

Plea;  payment  of  lOOiL  into  Court. 

Replication,  that  that  sum  was  not  sufficient  to  satisfy 
the  claim  of  the  plaintiff 

Issue. 

On  the  trial,  before  Martin  B.,  at  the  Manchester 
Summer  Assizes,  1866,  the  following  facts  were  proved. 

The  plaintiff  was  an  iron  merchant  carrying  on  business 
at  Manchester^  and  the  defendant  was  the  proprietor 
of  the  Vane  and  Seaham  iron  works  and  blast  furnaces 
at  Seaham  Harbour.  On  the  18th,  22nd  and  25th  April, 
1865,  respectively,  the  plaintiff  agreed  to  buy  firom  the 
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[1867.]      defendant^  and  the  defendant  agreed  to  sell  to  the  plain- 

OoM        tiff*  certain  No.  3  Vane  and  Seaham  pig  iron.      The 

^1         contracts  for  the  sale  and  purchase  of  the  iron  were  made 

^^^■-        through  Messrs.  Lochkart,  Tozer  §•  Co.,  metal  broken, 

of  Manchester t  who  acted,  in  making  such  contracts,  as 

brokers  for  both  parties.     The  contracts  were  contained 

in  bought  and  sold  notes.   The  first  of  the  latter  was  as 

follows : — 

"  1,  Bancroft  Street,  Manchestery 

*' April  lSth,lS65. 

'*  Sold  R.  Ogle,  Esq.,  of  Manchester,  for  a/c  of  Earl 

Vane,  200  tons  No.  3  Vane  and  Seaham  pig  iron  at  57<. 

per  ton  less  2^^/^  for  cash,  monthly  payments,  deliyery 

equal  to  Manchester  and  to  extend  over  present  quarter. 

''Lockhart,  Tozer  ^^  Co., 
"per  W.  T.  Tozer.'' 
The  second,  dated  April  22nd,  was  for  200  tons,  in 
the  same  terms,  and  was  signed 

''  Lockhart,  Tozer  §•  Co., 
"  Agents  for  Earl  Vane. 
'*per  W.  T.  Tozer:' 
The  thirds    dated  April  25th,    was  for    100  tons, 
^'  deUyery  to  extend  over  three  months,''  and  was  signed 
as  the  second. 

In  July,  1865,  the  blast  furnaces  of  the  defendant's 
iron  works  suddenly  gave  way.  This  accident  prevented 
the  defendant  from  manufacturing  iron ;  and  in  conse- 
quence thereof  he  made  default  in  delivering  the  iron  or 
any  part  of  it. 

The  following  correspondence  took  place  between  the 
plaintiff,  the  defendant,  and  the  brokers,  Messrs.  Lock- 
hart,  Tozer  jr  Co.,  respectively,  the  T.  G.  Shaw  men- 
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tioned  in  it  being  the  manager  of  the  defendant's  iron      [1867.] 
works.  ^^l^ 

V. 

"  r.  G.  Shaw,  Esq.         "Manchester,  August  5,  1865.  ^1 

"  Dear  Sir, 

"  If  Messrs.  Bayley  Sf  Co.  can  arrange  with  their 
customers  to  take  No.  4  foundry  iron  in  place  of  No.  3, 
at  Is.  per  ton  less  than  their  contract^  shall  I  agree  with 
them  to  furnish  it,  and  can  I  do  the  same  with  Ogle? 
With  the  latter  I  have  as  yet  said  but  little,  as  he  has 
been  out  of  town  and  only  returned  a  day  or  two  since. 

"  Yours  &c.,  fV.  Tozer, 

''forL.  T.^  Co." 

'*  Seaham  Harbour, 
"  Dear  Sirs,  '*  7th  August,  1865.^' 

"  In  reply  to  your  fayor  of  the  5th  inst,  I  beg 
to  inform  you  that  having  Na  4  foundry  on  hand  I  am 
wiUing  to  let  Messrs.  Bayley  and  Oyk  have  it  at 
Is.  per  ton  less  than  the  price  offered  for  No.  3,  being 
most  desirous  of  accommodating  our  customers  as  far  as 
lies  in  my  power;  but  please  remember  that  I  do  not 
bold  Earl  Vane  liable  to  deliver  in  consequence  of  the 
accident  to  the  furnaces  until  they  are  repaired. 

"  Yours  &a, 
*' Messrs.  Lockhart,  Tozer  S^  Co.*'  ''  T.  G.  Shaw:' 

"  Manchester, 
"  Dear  Sir,  '*  August  10,  1865. 

*^  As  I  have  informed  Messrs.  Lockhart,  Tozer 
^  Co.,  some  of  my  constituents  to  whom  I  have  sold  the 
500  tons  of  No.  8  F.  &  5.  which  I  purchased  from  you 
are  pressing  for  deliveries.  Mr.  Tozer  informs  me  that 
you  cannot  deliver  any  No.  8  for  some  time  to  come,  and 
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that  you  have  only  No.  4  foundry  in  stock ;  if  I  could 
persuade  some  of  my  friends  to  take  No.  4  in  lien  of 
No.  3  what  aUowance  would  you  make  per  ton  ?  I  don^t 
consider  that  less  than  2s.  would  be  any  inducement  to 
them  to  use  it  as  most  foundries  have  a  decided  objection 
to  No.  4  North  of  England  iron.  Awaiting  the  favor  of 
your  reply, 

*'  Yours  &c.,  Richard  OgU. 
''  T.  G.  Shaw,  Esq.*'  "  per  J.  W:* 

"  Seaham  Harbour, 
"  Dear  Sir,  "  11th  August,  1865. 

"  In  reply  to  your  note  of  the  10th  inst.  I  can 
let  you  have  Foundry  4  at  46».  per  ton  in  lieu  of  No.  8, 
but  if  you  require  No.  8  I  fear  you  will  have  to  wait 
until  the  furnaces  are  repaired  and  blown^  which  will  be 
some  time.  ''  Yours  &c., 

*'RicIiard  OgU,  Esq.  "  T.  G.  Shaw. 

"  P.S.— Our  Foundry  4  is  considered  to  be  very  good.'* 

'^Memorandum.     September  27th,  1865. 
**To  Messrs.  Lochhart,  Tozer  ^  Co., 
*'  Dear  Sirs, 

'^  Please  forward  early  next  month  to  my  order 
at  Miles  Platting  Station,  Manchester,  100  tons  No.  3 
Vane  and  Seaham  pigs,  10  tons  in  completion  of  April 
8th  contract,  and  90  tons  on  account  of  AprS  18th 
contract.    Your  prompt  attention  will  oblige 

"  Yours  &c.,  Richard  Ogle, 

"per  T.  W. 
*'  Of  course  the  iron  market  wanted  at  Keighley  as 
per  my  order  July  10th  is  now  cancelled,  as  I  have  had 
to  send  other  iron  in  lieu  of  yours." 
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'' Memorandum.     Oc/ofter  4th,  1865.       [1867.] 
'*  To  Messrs.  LochAart,  Tazer  jr  Co.  ools 

"Dear  Sirs,  ^^ 

'*Ona/c  of  my  contract  for  100  tons  'I>Uton        ^^^ 
pig  iron,'  please  forward  25  tons  at  once  to  my  order  at 
London  Road  Station,  Manchester.     If  you  are  writing 
the  V.  k  S.  people,  please  urge  them  with  the  iron  for 
Miles  Platting^  and  oblige 

"  Yours  &c.,  Richard  Ogle^ 

*'  per  T.  WJ' 

''Memorandum.     October  13th,  1865. 
"  Richard  Ogle  to  Messrs.  Lockharty  Tozer  ff  Co. 

'*No  advice  of  any  '  Ditton'  or  '  F.  &  S.'  yet;  pray 
when  may  I  expect  any  ?  My  friends  are  in  most  urgent 
want  of  this  iron,  and  I  should  be  obliged  if  you  would 
urge  delivery." 

«'  71  G.  Shaw,  Esq.  *' Manchester, 

"  Dear  Sir,  *'  October  14th.  1865. 

'*  Some  time  since  we  sent  you  an  order  for 
some  iron  No.  3  for  R.  Ogle,  and  at  same  time  some  for 
Bellhouse  jp  Co.  The  latter  has  been  received,  but  we 
have  heard  nothing  of  the  former  and  Mr.  Ogle  is  most 
anxious  for  delivery.  Will  you  please  advise  us  if  it  is 
off,  or  any  portion  thereof. 

"  Yours  &c.,  Lockhart,  Tozer  §•  Co., 

•'per  fV.  T.  Tozer:' 

"  Seaham  Harbour, 
"  Dear  Sirs,  "  16th  October,  1865. 

"  In  reply  to  your  favor  of  the  14th  inst,  I  have 
no  No.  8.  in  stock.  "  Yours  &c., 

"Messrs.  Lockhart  ^  Tozer?'  "  T.  G.  Shaw.'' 


860  [HILARY  VACATION.] 

[1867.]      '*  T.  G.  Shaw,  Esq.  '*  ffolverftampian, 


OOLB 
▼. 


"  Dear  Sir,  "  25th  October,  1865. 

^l  ''  Messrs.  S.  Graucutttf  Sons  request  us  to  enquire 

Vamb.  jf  jQ^  gm^  gjyg  them  an  idea  how  long  it  will  be  before 
you  can  supply  them  with  iron  in  order  that  they  may 
make  their  arrangements  accordingly. 

"  Yours  &a,  Lockhart,  Tozer  tf  Co.^ 

"ferJ.  H.  Edmonds.'' 

"  Messrs.  Lockhart^  Tozer  §•  Co.         *'  Seaham  Harbour, 
'•  Dear  Sirs,  "  26th  October,  1865. 

"  In  reply  to  your  note  of  the  25th  inst,  I  am 
unable  to  say  when  I  can  send  away  iron  from  the 
furnaces.  '^  Yours  &c., 

*'  T.  G.  Shaw." 

"  Messrs.  Lockhart,  Tozer  tf  Co. 

«  Dear  Sirs,  '*  October  80th,  1865. 

'<  Cancelling  my  delivery  order  of  September  27th, 
please  send  10  tons  No.  4  F.  &  /?.  to  my  order  at  Leeds^ 
in  completion  of  April  18th  contract ;  this  is  wanted  by 
the  end  of  the  week,  but  must  not  be  sent  off  to  come 
in  account  next  month.  *^  Yours  &&, 

*' Richard  Ogle, 
'*  per  T.  W."" 

*'  T.  G.  Shaw,  Esq.  "  Manchester, 

"  Dear  Sir,  "  December  16th,  1865. 

'*  We  enclose  two  letters  received  this  week  from 
parties  holding  contracts  for  Vane  and  Seaham  fig  iron ; 
will  you  please  advise  us  on  the  subject,  as  we  cannot 
any  longer  make  them  wait  for  the  iron. 

'*  Yours  &c.,  Lockhart,  Tozer  if  Co., 
'*per  W.  T.  Tout.'' 


Vamb. 
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"  T.  G.  Shaw,  Esq.  "  Liverpool,  [1867.] 

"  Dear  Sir,  "  29th  December,  1865.  o^ 

*'We  beg  to  advise  you  that  those  customers  Earl 
who  have  contracts  for  your  iron^  yet  undelivered,  are 
now  pressing  us  extremely,  and  are  threatening  to  pur- 
chase against  you,  charging  you  with  the  difference  in 
amount.  When  our  Mr.  fVm.  Tozer,  from  Manchester, 
waited  upon  you  he  was  informed  that  it  might  take 
three  months  to  put  the  furnaces  into  repair,  and  we 
informed  all  our  friends  to  this  effect,  who  have  waited 
considerably  over  that  time;  now  they  consider  that 
their  contracts  are  entitled  to  attention.  Will  you  have 
the  goodness  to  inform  us  of  the  present  position  of 
affairs,  and  say  when  you  think  we  can  promise 
deliveries  ?  The  iron  is  now  very  sound  and  strong,  we 
think  there  is  a  good  time  for  the  trade  before  us. 

'*  Yours  &c.,  Lockhart,  Tozer  §•  Co." 

"  Seahatn  Harbour, 
"  Dear  Sir,  '*  2nd  January,  1866. 

"  Your  favor  of  the  29th  ulto.  came  duly  to  hand, 
and  in  reply  I  beg  to  say  that  at  present  I  cannot  say 
what  it  is  intended  to  do  with  the  blast  furnaces. 

"  Yours  &c., 
«  Messrs.  Lockhart,  Tozer  ^  Co.''  "  T.  G.  Shaw.'' 

"  Lockhart,  Tozer  fi-  Co.  to  T.  G.  Shaw. 

"  18th  January,  1866. 
**  We  enclose  letter  sent  us  this  morning  by  Mr.  O^fc's 
solicitor;  will  you  please  advise  us  immediately  what 
course  you  wish  us  to  pursue,  as  we  expect  Hall  tf  Pickles 
will  pursue  same  course/' 

''  Seaham  Harbour, 
"  Dear  Sirs,  *'  19th  January,  1866. 

''  Your  favor  of  the  18th  inst.,  and  enclosing  letter 
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[1867.]      from  Messrs.  Slater^  Burling,  came  duly  to  hand,  and  in 


OauE        i^ply  I  can  only  say  that  as  the  blast  furnaces  suddenly 


V. 


Yahb. 


Earl         g&ve  way,  and  were  not  blown  out,  and  no  iron  having 
been  made  since,  it  is  a  casualty  all  buyers  are  subject  to. 

*' Yours  &c., 
"  Messrs.  Lockhart,  Tozer  fi-  Cn."  '*  T.  G.  Shaw/* 

*'  Seaham  Harbour^ 
**  Dear  Sir,  «'  10th  February,  1866. 

*'  Your  favor  of  the  6th  and  9th  inst  came  duly 
to  hand,  and  in  reply  I  should  like  to  have  a  copy  of 
the  contract  entered  into  with  the  diflerent  gentlemen, 
as  I  am  aware,  in  more  instances  than  one,  when  they 
were  not  fulfilled  to  the  time,  we  had  no  redress. 

«'  Yours  &c., 
"Messrs.  Lockhart,  Tozer  ^  Co/'  "  T.  G.  Shaw/' 

The  market  price  of  iron  similar  to  that  contracted  to 
be  delivered  under  the  contracts  rose  in  June^  July  and 
August,  1865,  and  rose  still  more  in  the  early  part  of 
February,  1866. 

The  lOOA  paid  into  Court  is  sufficient  to  cover  the 
difference  between  the  market  price  during  the  months 
of  June  and.t/ti/y  and  the  contract  price  of  the  iron  to 
be  delivered  under  the  three  contracts. 

On  the  6th  February,  1866,  the  plaintiff  bought  500 
tons  iron  of  a  similar  quality  to  the  iron  contracted  to 
be  delivered,  and  sent  in  the  following  account  to  the 
defendant : — 

''The  Barrow  Hematite  ^  G.  W.  Z.  ^  Co,  Yorh- 
''shire  Fig  Iron  Offices  {Richard  Ogle). 

"Manchester,  FOruary  6,  1866. 
'« The  Earl  Vane. 

"  Dr.  to  Richard  Ogle. 
*'  For  difference  in  price  of  500  tons  Na  8  Vame  and 
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Seaham  pig  iron  purchased  as  per  contract  notes  [1867.] 

@  67s.  per  ton  oqle 

Current  price  to-day  of  similar  quality  ^1 

of  iron                 -            -            .             -  665. 6rf.  ^^■• 


or  237/.  10*.  Orf.  9*.  6d." 

The  difference  between  the  market  price  on  the  6th 
February,  1866,  and  the  contract  price  of  the  iron 
contracted  to  be  delivered  amounted  to  the  sum  of 
237i  10*. 

A  verdict  was  entered  for  the  plaintiff  for  237/.  10*., 
being  137/.  10*.  over  and  above  the  sum  of  100/.  paid 
into  Court,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  or  a  verdict  for  him,  or  to 
reduce  the  amount  of  the  verdict  to  137i  10*.,  on  the 
ground  that  there  was  no  evidence  of  the  plaintiff 
being  entitled  to  more  damages  than  the  sum  paid  into 
Court. 

In  Michaelmas  Term,  Liddell  obtained  a  rule  accord- 
ingly. 

Holker  shewed  cause. — The  representations  of  the 
defendant's  agent  in  the  correspondence  induced  the 
plaintiff  to  believe  that  the  defendant  would  supply  the 
iron  if  the  plaintiff  waited  a  reasonable  time,  and  excused 
him  from  going  into  the  market  and  purchasing  on  the 
breach  of  contract  in  Jufy.  The  time  for  completing 
the  contract  was  prolonged  at  the  defendant's  request, 
and  when  he  ceased  to  hold  out  expectations  that  he 
would  be  able  to  supply  the  iron,  the  plaintiff  was 
entitled  to  go  into  the  market  and  obtain  it  and  charge 

VOL.   VII.  3   L  B.    &  6. 
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[1867.]      the  defendant  with  the  diflTerence  between  the  price 
Ogli        then  and  the  contract  price. 

£1^1 
^^"■-  Liddell  and  T.  Jones,  in  support  of  the  rule.— The 

measure  of  damages  is  the  difference  between  the  price 
of  iron  on  the  25th  July,  when 'the  contract  was 
broken^  and  the  contract  price.  The  substitution  of 
another  day  for  that  in  the  original  contract  is  a  new 
contract  j  it  alters  the  rights  of  the  parties  by  giring 
the  purchaser  a  remedy  which  he  had  not  under  the 
original.  A  licence,  the  effect  of  which  is  to  vary  the 
terms  of  a  contract  within  the  Statute  of  Frauds, 
29  Car.  2.  c.  3.  s,  17.,  is  of  no  avail  unless  in  writing. 
In  Warren  v.  Stagg{a\  before  BuUer  J.,  cited  in  lAtiler 
V.  Holland  (i)  and  acted  on  in  Cuff  v.  Penn  {e\  the 
original  written  contract  was  treated  as  subsisting  not- 
withstanding a  parol  extension  of  the  time  for  per- 
formance of  it ;  but  in  Marshall  v.  Lynn  (d)  Parke  B. 
treated  those  cases  as  overruled  by  Stead  v.  Dawber  (e), 
and  added,  p.  117,  "Every  thing  for  which  the^ parties 
stipulate  as  forming  part  of  the  contract  must  be  deemed 
to  be  material.  Now^  in  this  case,  by  the  original  con- 
tract, the  defendant  was  to  accept  the  goods,  provided 
they  were  sent  by  the  first  ship :  the  parties  afterwards 
agreed  by  parol  that  the  defendant  would  accept  the 
goods  if  they  were  sent  by  the  second  ship,  on  a  subse- 
quent voyage :  that  appears  to  me  to  be  a  different  contract 
from  what  is  stated  before."  There  can  be  no  difference 
aa  to  the  rights  of  parties  to  a  written  contract  within 

(a)  3  T,  R.  691.  {h)  3  T.  R,  590. 

(c)  lAf.fS,  21.  (d)^M.f  W.  109.  Iia 

(«)  10  A,  #  E,  67. 
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Stat.  29  Car.  2.  c.  8.  «.  17.,  whether  the  variation  of  it      [1867.] 
is  before  or  after  breach,  though  perhaps  an  action  might         ooul 
be  maintained  upon  a  parol  contract  in  substitution  of         ^^ 
the  original  written  one,  an  agreement  not  to  enforce  it        ^^''*' 
being  the  consideration  for  the  new  promise;  Ncah  v. 
Armstrong  (a).  In  Moore  y.  Campbell {b)  it  was  held  that 
the  alteration  by  parol  of  the  written  contract  to  deliver 
goods  on  the  quay  to  be  weighed  by  the  landing  scales, 
substituting  a  delivery  from  the  warehouse,  was  void 
by  the  Statute  of  Frauds.    [Blackburn  3.  That  is  nearly 
the  same  point  as  was  decided  in  Noble  v.  Ward  (c).] 
Whatever  is  recoverable  under  the  contract  must  be 
proved  by  writing.    [Lush  J.  The  object  of  the  evidence 
here  is  only  to  affect  the  amount  of  the  damages.  Suppose 
a  contract  between  A.  and  B.  having  been  broken  by 
the  nonpayment  of  money  due  under  it  B.  says,  I  will 
pay  at  the  end  of  a  month,  and  he  does  not  pay,  and  A. 
brings  an  action  for  the  money :  he  sues  on  the  old  con- 
tract.    To  my  mind  it  makes  all  the  difference  whether 
the  agreement  to  forbear  enforcing  the  written  contract 
is  before  or  after  breach.] 

Blackburn  J.  I  am  of  opinion  that  there  was  ample 
evidence  to  justify  the  verdict  for  the  larger  amount  of 
damages.  In  an  action  for  not  delivering  goods  pursuant 
to  a  contract  of  sale  the  measure  of  damages  is  what 
amount  of  money  wiU  place  the  {ilaintiff  in  the  same 
position  as  if  the  contract  had  been  performed ;  and  this 
is  the  difference  between  the  contract  price  and  the 

(a)  10  a  B.  N.  8.  259.  (b)  10  Exch.  323. 

(c)  ^H.fC,  149;  affirmed  on  appeal,  36  i,  J.  Exch.  91 ;  L.  /?. 
2  Exch,  136. 

3  L  2 
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[1867.]      market  value  of  the  goods  at  the  time  the  contract  was 
qqj^j~~    broken.     The  question  is  as  to  the  application  of  this 
^j         rule  to  the  present  case.     We  may  take  it  that  under 
Vake.        the  three  contracts  in  writing  all  the  iron   was  to  be 
delivered  on  the  same  day — the  25th  July.  The  damages 
were  assessed  by  ascertaining  the  market  value  of  the 
same  kind  of  iron  in  February  following^  which  was  much 
higher  than  at  the  end  of  July.     And  the  contention  on 
the  part  of  the  defendant's  counsel  is  that^  as  the  con- 
tract was  broken  at   the  time  when  the  plaintiff  had 
a  riglit  to  insist  that  the  iron  should  be  delivered,  the 
damages  were   then   iixed^   and   that  anything  which 
happened  afterwards  to  alter  their  amount  would  con- 
stitute a  new  contract^  which  not  being  in  writing  would 
be  void  according  to  the  cases  under  the  Statute  of 
Frauds.     That  however  is  not  the  proper  view  of  the 
present  case.    I  agree  there  is  no  evidence  that  the 
plaintiff  bound   himself   to   wait  for   any   definite   or 
specific  time^  but  I  do  not  think  that  establishes  the 
construction   that   what   the  plaintiff    did  was  either 
inoperative  or  required  to  be  in  writing ;  though  it  falls 
short  of  being  a  contract  it  postponed  the  day  on  which 
the  defendant  might  perform  the  existing  one,  and,  con- 
sequently, the  day  on  which  the  plaintiff  might  go  into 
the  market  and  buy. 

The  fair  result  of  the  correspondence  is  that,  when  it 
was  intimated  to  the  plaintiff  that  the  defendant  could 
not  deliver  the  iron  at  the  appointed  time  because 
his  furnaces  were  blown  out,  the  plaintiff,  though  that 
was  not  a  legal  excuse,  treated  it  as  a  good  mercantile 
reason  why  the  defendant  was  entitled  to  consideration, 
and  instead  of  insisting  on  his  strict  rights,  consented 
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to  deal  with  the  defendant  leniently,  saying  "I  will 
wait,"  which  is  different  from  a  contract  to  wait.  This 
is  like  giving  time  to  a  principal  debtor :  where,  in 
order  to  determine  whether  the  surety  is  released,  the 
inquiry  always  is,  whether  the  creditor  bound  himself 
to  give  time;  In  Stead  v.  Dawber  (a)  there  was  a 
written  contract  for  the  delivery  of  goods  on  the 
20th  to  the  22nd  of  May  to  be  paid  for  by  an  accept- 
ance at  three  months  from  the  delivery,  and,  the  22nd 
happening  to  be  Sunday ^  by  word  of  mouth  Monday  or 
Tuesday  following  was  substituted.  The  Court,  after 
referring  to  the  cases  of  Cuff  v.  Penn  {b)  and  Goss  v.  Lord 
Nugent  (c)  as  not  easily  to  be  reconciled,  said,  '*  It  seems 
to  us  that  we  are  mainly  called  upon  to  decide  a  question 
of  fact ;  what,  namely,  was  the  intention  of  the  parties 
in  the  arrangement  come  to  for  substituting  the  24th 
for  the  22nd  as  the  day  of  delivery ;  did  they  intend  to 
substitute  a  new  contract  for  the  old  one,  the  same  in 
all  other  respects  except  those  of  the  day  of  delivery  and 
date  of  the  accepted  bill,  with  the  old  one  ?''  And  they 
came  to  the  conclusion  that,  though  the  variation  sub- 
stituting another  day  for  the  delivery  was  so  slight,  it  did 
amount  to  a  different  contract  In  Marshall  v.  Lynn  {d) 
there  was  still  more  clearly  a  substitution  of  one  contract 
for  another.  Here  the  inference  which  the  jury  might 
reasonably  draw  from  the  evidence  is  that  there  was  not 
a  contract,  but  a  willingness  to  wait  at  the  request  of 
the  defendant  for  his  convenience ;  the  plaintiff  might 
have  refused  to  wait,  and  insisted  on  the  delivery  at  once. 
The  fact  of  his  having  waited  long  does  not  operate  to 
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[1867.] 
Cole 

V. 

Earl 
Vanb. 


(a)  lOA.i'E.  67.  64,  65. 
(r)  bB,4-  Ad.  68. 


(b)  IM.fS.  21. 
(d)  6  ^.  #  W.  109. 
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[1867.]      prevent  it  being  a  case  of  voluntary  waiting,  and  not 

Oqli        a  new  contract.    The  letters  to  ShaWf  who  acted  for  the 

^,.1         defendant,  and  the  answers  to  them,  would  materially 

Va"«-        assist  a  jury  in  coming  to  the  conclusion  that  the  plaintiff 

waited  at  the  request  of  the  defendant,  and  did  not  enter 

into  a  contract  which  would  be  binding  but  for  the 

Statute  of  Frauds. 

Lush  J.  The  question  is,  whether  there  was  evidence 
to  go  to  the  jury  that  the  plaintiff  was  entitled  to 
larger  damages  than  the  100/.  paid  into  Court 
The  contracts  were  broken  on  the  25th  July^  1865, 
and  if  the  plaintiff  had  bought  the  iron  in  August  the 
100/.  would  be  suflScient  He  bought  on  the  6th 
February^  1866,  and  the  question  is  whether  he  was 
justified  in  waiting,  or  whether  he  ought  to  have  bought 
when  the  contract  was  broken?  If  he  was  justified  in 
waiting,  the  237/.  10*.  given  by  the  jury  is  the  right 
amount. 

The  cases  cited  on  the  part  of  the  defendant  have 
no  bearing  upon  the  question.  They  were  cases  in  whidi 
before  the  time  for  performance  of  the  contract  had  ex- 
pired both  parties  by  parol  agreed  to  extend  it,  and  the 
question  was  whether  the  substituted  terms  could  be 
carried  out;  and  the  Court  held  that  they  were  an 
alteration  in  the  contract,  and  in  effect  a  new  contract 
within  the  Statute  of  Frauds.  Here  was  no  agreement 
by  the  parties  to  alter  the  original  contracts :  they 
expired  according  to  their  terms,  and  the  plaintiff  being 
entitled  to  damages  for  the  breach  of  them  by  the  non- 
delivery of  the  iron,  the  defendant  requested  him  to 
postpone  the  time  for  delivery ;  but  there  was  no  binding 
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of  the  plaintiff  to  wait  Whea  the  defendant  ceased 
to  hold  ont  expectation  of  being  able  to  supply  the  iron 
the  plaintiff  went  into  the  market  and  bought,  and 
there  is  no  objection  arising  on  the  Statute  of  Frauds 
to  that  course.  From  the  letter  of  Shaw,  written 
in  answer  to  one  on  the  7th  August  from  the  brokers, 
I  infer  that  he  intended  the  plaintiff  should  wait  till 
the  furnaces  had  been  repaired,  and  then  he  would 
feel  himself  bound  to  deliver.  The  correspondence 
proceeded  on  the  footing  that  the  contract  was  not 
rescinded. 

Rule  discharged  (a). 

(a)  An  appeal  is  pending. 
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[1867.] 
Oqlb 
Earl 


Wood  agaitist  Boosey  and  another. 

1.  The  pianoforte  score  of  an  already  existing  opera»  whether  made 
by  the  composer  himself  or  by  another  person,  is  the  subject  of  copy- 
right within  stats.  5  &  6  Vict.  c.  45.  and  7  &  8  Fict  c.  12. 

2.  Sembte,  that  in  registering  an  assignmpnt  of  a  copyright  in  the 
Sook  of  Kegistry  at  the  Hall  of  the  Stationers'  Company  pursnant  to 
those  Acts,  it  is  not  indispensable  to  mention  the  place  of  abode  of  the 
assignee. 

3.  Semble,  that  it  is  not  necessaiy  under  those  Acts  that  a  person  to 
whom  the  copyright  has  been  assigned,  not  according  to  the  statutory, 
but  by  an  indppendent  mode,  must  register  the  copyright  in  order  to 
entitle  him  to  bring  an  action  for  its  inmngement. 

4.  Per  Blackburn  J.  In  order  to  comply  with  stat.  7  &  8  Vict  c.  12. 
8.  6.  the  day  of  publication  should  be  stated  in  the  register,  and  it  is 
not  enough  to  state  the  year  only. 

'T^HE  first  coant  of  the  declaration  was  for  the 
infringement  by  the  defendants  of  the  copyright 
of  the  plaintiff  in  a  book  being  a  musical  composition 
called  Die  LusHgen  Weiber  van  Windsor,  Komische  Oper, 
composed  by  Otto  Nicolai,  Pianoforte  Score, 


{Saturday^ 
Jantairy]2th] 

Copyright 
Acts, 

6  #  6  Vict, 
c.  46.,  7  #  8 
Vict.  c.  12. 
Begistry  Book, 
Assignment. 
Musical  com- 
position. 
Pianoforte 
score  of  opera. 


870  [hilaey  term.] 

[1867.]  The  seoond  count  was  for  the  infringement  of  the 

Wood  Copyright  of  the  plaintiff  in  a  book  and  musical  com- 
BoosET.  poaition  called  Die  Lustigen  Weffter  vcn  Windsor,  Oucer- 
hire. 

The  third  count  was  for  the  infringement  of  the 
copyright  of  the  plaintiff  in  a  book  and  musical  com* 
position  called  Die  Lnstif/en  Jf'eiber  von  Windsor,  pour  It 
Piano  seule. 

The  fourth  count  was  for  the  infringement  of  the 
copyright  of  the  plaintiff  in  a  book  or  musical  com- 
position called  Die  Lustigen  IVeiher  von  Windsor,  Oper 
in  drei  Akten^  Music  von  Otto  Nicolai. 

And  the  plaintiff  claimed  a  writ  of  injunction. 

Pleas  to  all  the  counts.  First.  Not  guilty.  Second. 
That  the  plaintiff  was  not  the  proprietor  of  the  copy- 
right mentioned  in  the  counts.  Third.  That  the  copy- 
right mentioned  in  the  counts  was  not  a  subsisting 
copyright.  Fourth.  That  the  book  or*  musical  com- 
position mentioned  in  each  of  the  counts  was  printed 
and  afterwards  first  published  in  a  foreign  country 
named  in  an  Order  of  Council  of  Her  Majesty^  and 
that  such  book  or  musical  composition  was  not  regis- 
tered, nor  was  one  printed  copy  of  the  whole  of  such 
book  or  musical  composition  delivered  as  by  law 
required  for  the  purpose  of  obtaining  the  privilege  of 
copyright.  Fifth.  That  the  book  or  musical  composi- 
tion mentioned  in  each  of  the  counts  was  printed  and 
first  published  after  the  1st  day  of  July,  1842,  yet  the 
plaintiff  did  not  before  the  commencement  of  the  action 
cause  an  entry  to  be  made  in  the  Book  of  B^stiy 
of  the  Stationers'  Company  of  such  book  or  musical 
composition  as  by  law  required. 

Issue  on  all  the  pleas. 
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On  the  trial,  before  Cockbum  C.  J.,  at  the  Middlesex  [1867.] 
Sittings  after  Michaelmas  Term,  1865,  the  plaintiflf  gave  wood 
no  evidence  on  the  fourth  count,  the  piece  of  music  men-  boosbt. 
tioned  it  being  the  same  as  that  mentioned  in  the  first. 
In  order  to  make  out  his  title  to  the  copyright  in  the  rest, 
he  put  in  evidence  an  assignment  to  him  by  deed  made 
the  11th  August  J 1864,  between  Emilie,  widow  of  Gtistave 
M&ritz  Bock,  of  the  first  part  j  Emit  Bock,  Ferdinand 
Schneider^  and  Privy  Councillor  Pehlemann  of  the  second 
part ;  William  Ckappell  of  the  third  part ;  Thomas  WiU 
lert  Beale  of  the  fourth  part,  and  the  plaintiflf  of  the  fifth 
part.  The  deed,  after  reciting  that  Edward  Bote  and 
Gustave  Moritz  Bock,  being  the  proprietors  registered  at 
Stationers'  Hall  of  an  opera  composed  by  Otto  Nicolai^ 
of  Berlin,  called  "  Die  Lustigen  Weiber  von  Windsor,^^ 
had,  by  an  instrument  in  writing,  assigned  the  copyright 
and  the  right  of  performing  the  opera  in  the  United 
Kingdom  of  Great  Britain  and  Ireland  only  to  Thomas 
Frederick  Beale  and  JViUiam  Chappell,  then  carrying  on 
business  in  partnership  as  music  publishers;  that 
Thomas  Frederick  Beak  and  William  Chappell  dissolved 
partnership,  and  William  Chappell  assigned  all  his  share 
in  the  partnership  property  to  Thomas  Frederick  Beale; 
that  Thomas  Frederick  Beale  entered  into  a  partnership 
with  the  plaintiflf;  the  death  of  Edward  Bote;  that 
Gustave  Moritz  Bock  made  his  will,  by  which  he  dis- 
posed of  his  property  and,  trade  to  his  widow,  and  a 
codicil,  by  which  he  appointed  Emil  Bock,  Ferdinand 
Schneider  and  Privy  Councillor  Pehlemann  executors  of 
his  will ;  that  after  his  death  his  will  and  codicil  were 
proved  and  registered  in  the  Boyal  Municipal  Court  at 
Berlin ;  the  death  of  Thomas  Frederick  Beale,  having  by 
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[1867.]      his  will  appointed  Thomas  ffiUert  Beak  his  executor; 
~   Wood       *°d  *hat,  in  pursuance  of  a  provision  in  the  deed  of 

B008ET.  partnership  between  ITiomas  Frederick  Beak  and  the 
plaintifl^  the  plaintiff  had  become  the  purchaser  of  the 
whole  of  the  partnership  property;  and  that  it  was 
apprehended  that  the  assignment  of  the  copyright  of 
the  opera,  by  reason  of  its  being  confined  to  the  limits 
of  Great  Britain  and  Ireland,  was  not  valid  as  an  as- 
signment of  copyright;  and  that,  at  the  request  of  the 
plaintiff,  EmiUe  Bock,  with  the  concurrence  of  Emil 
Bock,  Ferdinand  Schneider  and  Privy  Councillor  Pehk" 
mann,  agreed  to  execute  the  assignment  thereinafter 
mentioned;  and  that  WUUam  ChappeU  and  Thomas  Wil- 
lert  Beak  had  agreed  to  join  in  those  presents  in  manner 
thereinafter  contained,  witnessed  that  the  parties  of 
the  first,  second,  third  and  fourth  parts  assigned  to  the 
plaintiff  all  that  the  opera  or  musical  composition  of 
Otto  Nicolai  entituled  "  Die  Lustiffen  Weiber  von  fFind- 
sor,^*  and  all  that  the  libretto  or  words  of  the  opera 
which  were  written  and  composed  by  H.  S.  Mosentlud, 
and  all  the  full  and  absolute  copyrights  of  and  in  the 
same  opera  and  libretto  respectively,  and  all  the  profits 
and  advantages  thereof,  and  of  every  part  thereof,  and 
all  renewals  or  reversions  of  copyright,  together  with 
all  the  rights  of  printing  and  publishing  the  opera  and 
libretto,  and  also  of  representing  or  performing  the 
opera,  and  all  the  estate,  right,  title,  interest,  claim  and 
demand  of  the  parties  of  the  first,  second,  third  and 
fourth  parts,  and  each  of  them,  in,  to  and  upon  the 
premises,  to  have  and  to  hold  the  opera  or  musical 
composition  and  libretto,  and  all  and  every  the  premises 
thereby  assigned  or  intended  so  to  be  unto  the  plaintiff. 
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his  executors^  administrators  and  assigns^  for  his  and 
their  own  nse  and  benefit.  There  were  several  cove- 
nants by  the  parties  of  the  firsts  second,  third  and  fourth 
parts  against  incumbrances  and  for  further  assurance. 

The  plaintiff  also  put  in  evidence  certified  copies  of 
entries  as  to  the  book  or  musical  composition  mentioned 
in  each  count  of  the  declaration.  These  entries,  num- 
bered 1,  2,  8,  4,  5,  6,  7,  8,  were  as  follows  :— 

1. 


[1867.] 


Wood 

V. 
BOOSET. 


••Tlin«  of  making 
the  entry. 

Title  of  Book. 

Name  and  place 

of  abode  of  the 

Anthor  or 

Compoter. 

Name  and  place 

of  abode  of  the 

Proprietor  of 

theCc^Tright. 

Time  and  place 
of  first 

October  A, 

ia5i. 

DU  Lmtigm  WeOter 
von  Windsor,  Ko- 
mifiche  Oper,  com- 
posed  by  Otto  Ni- 
colai.     Pianoforte 
score. 

Otto 
Nicolai, 
Berlin. 

Ed.  Bote 

and 
G.  Bock. 
Berlin. 

Berlin, 

Ist  September, 

1851. 

"  I  hereby  certify  that  the  above  written  is  a  true  copy 
of  an  entry  in  the  Book  of  Registry  of  Copyrights  and 
Assignments  kept  at  the  Hall  of  the  Stationers'  Com- 
pany,  pursuant  to  Act  of  Parliament  5  &  6  Vict.  c.  45. 
Witness  my  hand  this  27th  day  of  April,  1864 

"Jos.  Greenhitt,  Registering  Officer  appointed  by 
the  Stationers'  Company.'^ 

The  entries  numbered  2  and  3  relating  to  the  overture 
and  arrangement  pour  le  piano  seule  were  similar,  except 
that  in  the  former  in  the  first  column  was  **  May  2, 
1850/'  and  in  the  fifth  only  "BerUn,  1850." 

The  entry  numbered  4  was  the  entry  of  an  assignment 
of  Oper  in  drei  Akten,  Mruik  von  Otto  Nicolai^  by  Ed. 
Bote  and  G.  Bock  to  Beale  Sf  Chappett. 

The  entry  numbered  5  was  the  entry  of  an  assignment 
of  the  same  by  Beale  tf  Chappell  to  the  plaintiff. 
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[1867.] 
Wood 

V. 

B008KT. 
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The  entry  numbered  6  was  as  follows :  — 


Date  of  entry. 


Auaust  15, 
1864. 


TtUaofBook. 


Die  Lustigen  Weiber 
von  Windsor.  Ko- 
mische  Oper,  com- 
posed by  Otto  Ni- 
colai.  Pianoforte 
score.  (See  Fo- 
reign  Entries,    p. 

•  244,  vol.  V.) 


AiilgDer  of  the  Copy- 
right. 


Emilie  Bock,    EmU 
Bock,    Ferdinand 
Schneider,    and 
Edward  Pehiemann, 
all   of   Berlin,    in 
Prussia,  the  legal 
personal  represen* 
tatlves  of  the  firm 
of    Gustave    Bock 
and  Edward  Bote, 
of  Berlin. 


AMlsneeof 
Copyright 


George 
Wood. 


The  certificate  of  the  registering  officer^  dated  the 
27th  August,  1864,  was  appended. 

The  entries  numbered  7  and  8^  being  the  entries  of 
the  assignments  of  the  overture  and  of  the  arrangement 
pour  le  piano  seule  by  the  legal  personal  representatives 
of  Bock  and  Bote  to  the  plaintiff*,  were  similar. 

The  plaintifi^  then  proved  that  the  opera,  book,  or 

musical  composition  in  question  had  been  composed  by 

Otto  Nicolai  at  Berlin  in   Prussia,  and  that   he  had 

assigned   his    copjrright   therein  to  a  firm   of   music 

sellers  there  called  Bote  if  Bock  ;  that  they  published 

thepianforte  score  of  the  opera,  and  then  made  the  entry, 

numbered  1,    of  the  work  in  the  Registry  Book   at 

Stationers*  Hall;  that  the  property  in  the  opera  and 

score  was  vested  by  assignment  in  the  plaintifif,  who 

had,  if  the  requirements  of  stats.  5  &  6  Vict.  c.  45.  and 

7  &  8  Vict,  c.  12.  had  been  complied  with,  title  to  sue 

for  an  infringement    in   this  country;    and   that   the 

defendants  had  published   in  this  country  the  pieces 

named  in  the  declaration,  and  as  to  which  pieces  entries 

had  been  made  in  the  Book  of  Registry. 
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The  copy  of  each  of  the  books  delivered    to   the     [1867.] 
oflScer  of   the  Stationers*  Company  when  the  entries       wood 
numbered  1, 2  and  3  respectively  were  made  was  produced      boobet 
by  an  assistant  from  the  Library  of  the  British  Museum j 
and  put  in  evidence  by  the  plaintiff.     The  title  or 
frontispiece  of    the    book    delivered  when   the   entry 
numbered  1  was  made  was  as  follows : — 

"  Die  Lustigen  Weiber 

von  Windsor. 

Komisch  Phantastische  Oper  in  drei  Akten^ 

MitTanz 

Nach  Shakespeare's  Gleichnamigen  Lustspiel  Bearbeitet 

von 
H.  S.  Mosenthal ; 

Musik  von 

Otto  Nicolaiy 

Konige  Preussischer  Kapellmeister." 

Then  followed  a  list  of  the  arrangements  in  which 
the  music  of  the  opera  and  parts  of  it  were  published, 
a  notice  that  it  was  the  property  of  the  publishers^  and 
the  names  and  addresses  of  the  publishers  {Bote  if  Bock) 
at  Berlin  and  Posen  and  other  towns;  and  a  memoran- 
dum of  entry  at  Stationers*  HaB,  and  deposit  at  the 
Bibliotheque  Imperiale  of  France. 

The  title  page  or  frontispiece  of  the  book  delivered 
when  the  entries  numbered  2,  3,  were  made  shewed  the 
same  title. 

Two  certified  copies  of  entries  in  the  Registry  Book 
at  Stationers^  Hall  were  given  in  evidence  for  the 
defendants. 
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These  entries,  numbered  9  and  10,  were  as  follows  :- 
9. 


TtmeofmaUiif 
entry. 


TUUorBook. 


Name  and  place 

of  abode  or  the 

Author  or 

Coippoaer» 


Name  and  place 
of  abode  of 

proprietor  of  the 
Copyright. 


Time  and  place 

offlfat 

Publication. 


3%  20, 
1&6. 


Die  Lustigen  Weiber 
von  Windsor,  Ko- 
mische  Oper,  in  3 
Akten,  Text  nach 
Shalcspeare  yon  A. 
8.  Moaenthai,  Par- 
titnr. 


Otto  Nicolai, 
in  Berlin. 


Ed,  Bote 

and 

G,  Bock, 

in  Berlin. 


Berlin, 

d  9  Marz, 

1849. 


The  certificate  of  the  registering  officer,  dated  the 
3rd  December^  1864,  was  appended. 

The  entry  numbered  10  was  the  entry  of  the  assign- 
ment of  the  same  piece  by  the  legal  personal  represen- 
tatives of  Bock  Sf  Bote  to  the  plaintiff. 

The  copy  of  the  book  delivered  to  the  officer  of  the 
Stationers'  Company  when  the  entry  numbered  9  was 
made  was  also  produced  by  the  assistant  from  the 
British  Museum^  and  put  in  evidence  upon  the  part  of 
the  defendants.  The  title  page  or  frontispiece  was  the 
same  as  that  of  the  book  delivered  when  the  entries 
numbered  2  and  3  were  made.  It  was  admitted  by 
the  defendants  that  this  book  had  never  been  pub- 
lished. 

On  the  27th  August^  1846,  Her  Majesty  made  an 
Order  in  Council  whereby,  after  reciting  that  a  treaty 
had  been  concluded  between  Her  Majesty  and  the  King 
of  Prussia  whereby  due  protection  had  been  secured 
within  the  Prussian  dominions  for  the  authors  of  books, 
dramatic  works,  or  musical  compositions,  &c.,  and  for  the 
lawful  representatives  or  assigns  of  such  authors,  &c., 
with  regard  to  any  such  works  first  published  within  the 
dominions  of   Her  Majesty,  it  was,  by  virtue  of  stat. 
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7  &  8  Vict.  c.  12.  (amongst  other  things),  ordered  that  [1867.] 
from  the  Ist  day  of  September,  1846,  the  authors  of  'Wood 
books  and  musical  compositions  in  which  the  laws  of  boosby 
Great  Britain  give  to  British  subjects  the  privilege  of 
copyright,  and  the  executors,  administrators  and  assigns 
of  such  authors,  should,  as  respects  works  first  published 
within  the  dominions  of  Prussia  after  the  1st  day  of 
September i  1846,  have  the  privilege  of  copyright  therein 
for  a  period  equal  to  the  term  of  copyright  which  authors 
of  the  like  works  respectively  first  published  in  the 
United  Kingdom  were  by  law  entitled  to ;  provided  such 
books  and  musical  compositions  had  been  registered  and 
copies  thereof  had  been  delivered  according  to  the 
requirements  of  the  recited  Act  within  twelve  months 
after  the  first  publication  thereof  in  any  part  of  the 
Prussian  dominions. 

In  their  notice  of  objections  delivered  pursuant  to 
Stat.  5  &  6  Vict.  c.  45.  s.  16.,  the  defendants  stated  that 
the  book  or  musical  composition  mentioned  in  each  of 
the  counts  of  the  declaration  was  arranged,  composed 
and  written  by  an  author  whose  names  were  Ferdinand 
Friedrick  Brissler ;  and  by  that  section  it  is  provided 
that  no  other  objection  is  to  be  allowed  to  be  made  at 
the  trial  on  behalf  of  a  defendant  than  the  objections 
stated  in  the  notice,  or  that  any  other  person  was  the 
author  of  such  book  than  the  person  specified  in  such 
notice. 

The  defendants  gave  no  evidence  that  the  book  or 
musical  composition  was  arranged,  composed  or  written 
by  Ferdinand  Friedrick  Brissler,  but  a  witness  called  by 
the  plaintiiF,  who  was  the  managing  man  in  the  firm  of 
Messrs.  Bote  ^  Bock,  produced  from  the  Ro^al  Theatre 
Library  at  Berlin  the  play  bill  of  the  first  represen- 
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[1867.]  tation  of  the  "  Merry  Wives  of  Windsor''  in  that  city, 
^ooD  ^^  ^^^  9^^^  March,  1849.  On  cross-examination  he 
Booarr.  stated  that  Mr.  Brissler^  of  Berlin,  was  employed  to 
make  the  musical  arrangements  of  the  opera,  that  the 
opera  was  NicolaCs,  and  the  pianoforte  arrangement 
Brissler*9 ;  that  Nicolai  died  about  two  months  after  the 
first  representation  of  the  opera,  and  had  not  time  in  his 
lifetime  to  make  any  arrangements  from  it. 

It  was  contended  for  the  defendants  that,  though  the 
plaintiff  was  the  assignee  of  the  copyright  if  copyright 
existed,  the  requirements  of  stats.  5  &  6  Vict  c.  45.  and 
7  &  8  Vict  c.  12.  had  not  been  complied  with,  and  that 
therefore  he  was  not  entitled  to  sue  for  an  infringement 
of  the  copyright  in  this  country.  It  was  admitted  that, 
if  the  plaintiff  was  the  proprietor  of  a  subsisting  copy- 
right in  any  or  either  of  the  books  included  in  the 
declaration,  there  had  been  an  infringement  of  the  same 
by  the  defendants  having  published  them ;  and  it  was 
agreed  that  the  damages  which  the  plaintiff  had 
sustained  by  reason  of  such  infringement  should  be 
ascertained  by  one  of  the  Masters  of  this  CJourt.  But 
it  was  contended  on  the  part  of  the  defendants  that  the 
plaintiff  had  not  proved  his  case  as  to  the  copyrights  in 
dispute,  or  any  or  either  of  them ;  first,  because  no 
copyright  in  England  had  been  acquired  in  any  or  either 
of  the  books  in  consequence  of  the  requirements  of  stat 
7  &  8  Vict  c.  12.,  and  the  Order  in  Council  not  having  been 
complied  with  in  several  particulars.  Secondly,  because, 
assuming  such  copyright  to  be  subsisting,  it  had  not 
been  assigned  to  the  plaintiff  according  to  the  provi- 
sions of  stat  5  &  6  Vict  c.  45.  s.  13.  Lastly,  because, 
assuming  any  or  either  of  the  copyrights  in  dispute  to  be 
subsisting  and  to  have  been  duly  assigned  to  the  plaintiff 
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he  could  not  maintain  the  action  because,  before  its      [1867.] 
commencement^  he  had  not  caused  an  entry  to  be  made       y^^ 
in  the  Book  of  Registry  at  Stationer^  Hall,  pursuant  to      ^J^l^^^ 
Stat.  5  &  6  Vict.  c.  12.  $.  24.,  as  to  any  or  either  of  the 
books  or  musical  compositions. 

The  Lord  Chief  Justice  thereupon  nonsuited  the 
plainti£F,  reserving  leave  to  move  to  enter  the  verdict  for 
him,  the  damages  to  be  assessed  by  a  Master  of  the 
Court  if  necessary. 

Stat.  5  &  6  Vtct.  c.  45.,  to  amend  the  law  of  copyright. 
By  the  interpretation  clause,  sect  2,  the  word  "  book" 
includes  "every  sheet  of  music/'  Sect.  11  requires  a 
book  of  registry  to  be  kept  at  the  Hall  of  the  Stationers' 
Company  wherein  may  be  registered,  as  thereinafter 
enacted,  "  the  proprietorship  in  the  copyright  of  books, 
and  assignments  thereof,  and  in  dramatic  and  musical 
pieces ;''  and  a  copy  of  any  entry  in  that  book,  certified 
by  the  o£Soers  appointed  by  the  Company  for  the  pur- 
poses of  the  Act,  is  to  be  prima  facie  proof  of  the  pro- 
prietorship or  assignment  of  copyright,  as  therein 
expressed,  but  subject  to  be  rebutted  by  other  evidence. 

By  sect.  18  it  shall  be  lawful  for  the  proprietor  of  copy- 
right in  any  book  "  to  make  entry  in  the  Registry  Book 
of  the  Stationers'  Company  of  the  title  of  such  book, 
the  time  of  the  first  publication  thereof,  the  name  and 
place  of  abode  of  the  publisher  thereof,  and  the  name  and 
the  place  of  abode  of  the  proprietor  of  the  copyright  of  the 
said  book,  or  of  any  portion  of  such  copyright,  in  the  form 
in  that  behalf  given  in  the  Schedule  to  this  Act  annexed  j" 
and  "it  shall  be  lawful  for  every  such  registered  pro- 
prietor to  assign  his  interest,  or  any  portion  of  his  interest 
therein,  by  making  entry  in  the  said  Book  of  Registry  of 
such  assignment,  and  of  the  name  and  place  of  abode  of 
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[18G7.]      the  assignee  thereof^  in  the  form  given  in  that  behalf  in 
Wood       the  said  Schedule  /'  and  *'  such  assignment  so  entered 
BooBET.      •     •     •     •    shall  be  of  the  same  force  and  effect  as  if 
such  assignment  had  been  made  by  deed.'' 

The  form  No.  5  in  the  Schedule,  in  the  column 
headed ''Assignee  of  copyright"  gives  "C  D."  only, 
without  the  place  of  abode. 

By  sect.  24  no  proprietor  of  copyright  in  any  book 
"  shall  maintain  any  action  or  suit,  at  law  or  in  equity, 
or  any  summary  proceeding,  in  respect  of  any  infringe- 
ment of  such  copyright,  unless  he  shall,  before  com- 
mencing such  action,  suit,  or  proceeding,  have  caused  an 
entry  to  be  made,  in  the  Book  of  Registry  of  the  Stationers' 
Company,  of  such  book,  pursuant  to  this  Act :  Provided 
always,  that  the  omission  to  make  such  entry  shall  not 
affect  the  copyright  in  any  book,  but  only  the  right  to 
sue  or  proceed  in  respect  of  the  infringement  thereof  as 
aforesaid  :  Provided  also,  that  nothing  herein  contained 
shall  prejudice  the  remedies  which  the  proprietor  of  the 
sole  liberty  of  representing  any  dramatic  piece  shall  have 
by  virtue  of"  stat.  3  &  4  fF.  4.  c.  15.,  "although  no 
entry  shall  be  made  in  the  Book  of  Registry  aforesaid." 
Stat.  7  &  8  Fict.  c.  12.,  to  Amend  the  Law  relating  to 
International  Copyright.  Sect.  1  repeals  the  prerious 
International  Copyright  Act,  1  &  2  Vict,  c,  59.  Sect.  2 
empowers  the  Queen,  by  Order  in  Council,  to  direct 
that,  as  respects  '*  books/'  and  that  word  by  the  inter- 
pretation clause,  sect.  20,  includes  "  sheet  of  music," 
which  shall  be  first  published  in  a  foreign  country  to  be 
named  in  the  Order,  the  authors  and  their  assigns  shall, 
have  the  privilege  of  copyright  therein  during  such 
period  as  shall  be  defined  in  the  Order,  not  exceeding 
the  term  of  copyright  which  authors  of  like  works  first 
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published  in  the   United   Kingdom  may  be  entitled  ta      [1867.] 
By  sect.  3,  when  the  Order  relates  to  books,  the  enact-        yfooi> 
ments  of  the  Copyright  Amendment  Act,  5  &  6  VicL       boosey. 
c.  45.,  as  to  the  copyright  in  books  first  published  in 
this  country,  shall  apply  to  the  books  to  which  the 
Order  extends,  and  which  shall  have  been  registered  as 
thereinafter  provided,  in  the  same  manner  as  if  they 
were  first  published  in  the  United  Kingdom. 

By  sect  6,  "  no  author  of  any  book,  dramatic  piece 
or  musical  composition,  or  his  executors,  administrators, 
or  assigns,  and  no  inventor,  designer,  or  engraver  of  any 
print,  or  maker  of  any  article  of  sculpture,  or  other 
work  of  art,  his  executors,  administrators,  or  assigns, 
shall  be  entitled  to  the  benefit  of  this  Act,  or  of  any 
Order  in  Council  to  be  issued  in  pursuance  thereof, 
unless,  within  a  time  or  times  to  be  in  that  behalf 
prescribed  in  each  such  Order  in  Council,  such  book, 
dramatic  piece,  musical  composition,  print,  article  of 
sculpture,  or  other  work  of  art,  shall  have  been  so 
registered,  and  such  copy  thereof  shall  have  been  so 
delivered  as  hereinafter  is  mentioned;  (that  is  to  say,) 
as  regards  such  book,  and  also  such  dramatic  piece  or 
musical  composition,  (in  the  event  of  the  same  having 
been  printed,)  the  title  to  the  copy  thereof,  the  name 
and  place  of  abode  of  the  author  or  composer  thereof, 
the  name  and  place  of  abode  of  the  proprietor  of 
the  copyright  thereof,  the  time  and  place  of  the 
first  publication,  representation,  or  performance  thereof, 
as  the  case  may  be,  in  the  foreign  country  named 
in  the  Order  in  Council  under  which  the  benefits 
of  this  Act  shall  be  claimed,  shall  be  entered  in  the 
Register  Book  of  the  Company  of  Stationers  in  London, 
and  one  printed  copy  of  the  whole  of  such  book,  and  of 
3  M  2 
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[1867.]  ^>^^^  dramatic  piece  or  musical  composition^  in  the 
y^j^  "    event  of  the  same  having  been  printed^  and  of  every 

g  ^'  volume  thereof,  upon  the  best  pa^^  upon  which  the 

largest  number  or  impression  of  the  book,  dramatic 
piece,  or  musical  composition  shall  have  been  printed 
for  sale,  together  with  all  maps  and  prints  relating 
thereto,  shall  be  delivered  to  the  officer  of  the  Company 
of  Stationers  at  the  Hall  of  the  said  Company ;  and  as 
regards  dramatic  pieces  and  musical  compositions  in 
manuscript,  the  title  to  the  same,  the  name  and  place 
of  abode  of  the  author  or  composer  thereof,  the  name 
and  place  of  abode  of  the  proprietor  of  the  right  of 
representing  or  performing  the  same,  and  the  time  and 
place  of  the  first  representation  or  performance  thereof 
in  the  country  named  in  the  Order  in  Council  under 
which  the  benefit  of  the  Act  shall  be  claimed,  shall  be 
entered  in  the  said  Register  Book  of  the  said  Company 
of  Stationers  in  London  ;  and  as  regards  prints,  the  title 
thereof,  the  name  and  place  of  abode  of  the  inventor, 
designer,  or  engraver  thereof,  the  name  of  the  proprietor 
of  the  copyright  therein,  and  the  time  and  place  of  the 
first  publication  thereof  in  the  foreign  country  named 
in  the  Order  in  Council  under  which  the  benefits  of 
the  Act  shall  be  claimed,  shall  be  entered  in  the 
said  Register  Book  of  the  said  Company  of  Stationers 
in  London,  and  a  copy  of  such  print,  upon  the  best 
paper  upon  which  the  largest  number  or  impressions  of 
the  print  shall  have  been  printed  for  sale,  shall  be 
delivered  to  the  officer  of  the  Company  of  Stationers  at 
the  Hall  of  the  said  Company;  and  as  regards  any  such 
article  of  sculpture,  or  any  such  other  work  of  art  as 
aforesaid,  a  descriptive  title  thereof,  the  name  and  place 
of  abode  of  the  maker  thereof,  the  name  of  the  pro- 
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prietor  of  the  copyright  therein,  and  the  time  and  place      [1867.] 
of  its  first  publication  in  the  foreign  country  named        yi^ 
in  the  Order  in  Council  under  which  the  benefit  of      boomt 
this  Act    shall  be  claimed,  shall  be  entered  in  the 
said   Register  Book   of  the    said   Company  of    Sta- 
tioners in  London;**  &c. 

Sect  7.  If  a  book  is  published  anonymously  it 
shall  be  sufficient  to  insert  in  the  entry  thereof  in 
the  Register  Book  the  name  and  place  of  abode  of 
the  first  publisher  thereof,  &c. 

Sect  8.  ''  The  several  enactments  in  the  said  Copyright 
Amendment  Act  contained  with  relation  to  keeping  the 
said  Register  Book,  and  the  inspection  thereof,  the  searches 
therein,  and  the  delivery  of  certified  and  stamped  copies 
thereof,  the  reception  of  such  copies  in  evidence,  the 
making  of  false  entries  in  the  said  book,  and  the  pro- 
duction in  evidence  of  papers  falsely  purporting  to  be 
copies  of  entries  in  the  said  book,  the  applications  to 
the  Courts  and  Judges  by  persons  aggrieved  by  entries 
in  the  said  book,  and  the  expunging  and  varying  such 
entries,  shall  apply  to  the  books,  dramatic  pieces,  and 
musical  compositions,  prints,  articles  of  sculpture,  and 
other  works  of  art,  to  which  any  Order  in  Council 
issued  in  pursuance  of  this  Act  shall  extend,  and  to  the 
entries  and  assignments  of  copyright  and  proprietorship 
therein,  in  such  and  the  same  manner  as  if  such  enact- 
ments were  here  expressly  enacted  in  relation  thereto, 
save  and  except  that  the  forms  of  entry  prescribed  by 
the  said  Copyright  Amendment  Act  may  be  varied  to 
meet  the  circumstances  of  the  case,''  &a 

Sect  19.  "  Neither  the  author  of  any  book,  nor  the 
author  or  composer  of  any  dramatic  piece  or  musical 
composition,  &c.,  which  shall  after  the  passing  of  this 
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Act  be  first  published  out  of  Her  Majesty's  Dominions, 
shall  have  any  copyright  therein  respectively,  or  any 
exclusive  right  to  the  public  representation  or  perform- 
ance thereof^  otherwise  than  such  (if  any)  as  he  may 
become  entitled  to  under  this  Act.'' 
In  Hilary  Term,  1866, 

Parry  Seijt.  obtained  a  rule  in  pursuance  of  leave 
reserved  on  the  ground  that  the  copyright  in  the  opera 
had  been  properly  registered  under  the  Copyright  Acts, 
and  that  it  had  been  duly  assigned  to  the  plaintiff,  and 
that  the  assignment  had  been  duly  registered  under 
the  Acts  so  that  the  plaintiff  was  entitled  to  recover 
under  the  assignment. 

January  11.  Coleridge  ^  Brown  and  Roberton  Blaine 
shewed  cause. — The  declaration  relates  to  musical  com- 
positions composed  by  a  foreigner  and  first  published 
abroad ;  therefore  the  plaintiff,  as  assignee  of  the  original 
proprietor^  must  in  pursuance  of  sect.  19  of  stat  7  ft  8 
Vict  c,  12.  found  his  claim  to  copyright  on  that  Act 
only. 

First  The  books  or  musical  compositions  were  not 
registered  in  the  Book  of  Registry  at  the  Stationers' 
Company  as  required  by  stat.  7  &  8  Vict  c.  12.  s.  6.  (a). 


1866. 

May  8th. 


(a)  In  Etuier  Tern,  1865, 

Roberton  Blaine  moved  for  a  rule  calling  upon  the  plaintiff  to  8hev 
cause  why  the  entries  in  the  Registiy  Book  of  the  Stationers'  Company 
relating  to  the  musical  compositions  in  the  declaration  mentioned  should 
not  be  expunged,  on  the  ground  that  they  did  not  comply  with  stat. 
7  &  8  Vict  c.  12.  8,  6. ;  or  why  further  proceedings  in  the  action  should 
not  be  stayed.— First.  The  entries  do  not  state  the  name  of  the  real 
author  or  composer  as  required  by  stat.  7  &  8  Viet,  e.  12.  «,  6. ;  and 
therefore   the  plaintifTs  common  law  right  to  publish  thew  cosnpo- 
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and  by  the  Order  in  Council  they  must  be  registered       [1867.1 
within  twelve  months  after  the  first  publication.     1.  The        wooo 
entry  does  not  give  the  full  title  of  the  book  as  it  appears       boosbt. 
in  the  title  page  :  it  omits  that  the  opera  is  in  three  acts, 
with  dance^  after  the  like  named  comedy  of  Shakespeare, 
prepared  by   Mosenthal.      Also  the    words  pianoforte 
score^  which  are  not  in  the  title  page^  are  added.     The 
title  page^  with  the  name  of  the  publishers,  should  be 
copied  in  order  that  the  work  may  be  identified.     The 
words  of  sect  6  of  stat.  7  &  8  Vict  c.  12.  are,  *' title 


sitions  is  not  affected  by  them.  By  stat.  5  &  6  Vict,  c,  45.  s,  14.,  applied 
to  entries  nnder  stat  7  &  8  Vict.  c.  12.,  *'If  any  person  shall  deem  him- 
self aggrieved  by  any  entry  made  under  colour  of  this  Act  in  the  said 
Book  of  Registry"  he  may  apply  to  the  Court  or  a  Judge  *^  for  an  order 
that  such  entry  may  be  expunged  or  varied/'  [Blackburn  J.  If  the 
entry  is  defective,  it  is  the  better  for  the  defendant  MeOor  J.  If  we 
order  the  entry  to  be  expunged,  the  plaintiff  will  be  put  out  of  condition 
to  proceed  with  the  action.  Therefore  you  ask  us  to  determine  that 
the  entries  are  invaUd,  without  the  defendant  having  an  opportunity  of 
taking  the  opinion  of  a  Court  of  error.  Cockbum  C.  J.  This  is  an 
application  to  the  discretion  of  the  Court,  which  ought  not  to  be  exer- 
cised on  a  subtle  objection.  We  must  see  that  the  party  applying  is 
aggrieved  before  we  order  an  entry  to  be  expunged  which  we  have  no 
power  to  restore.]  Secondly.  By  stat  6  &  6  Vict,  c,  45.  *.  24.,  which  is 
incorporated  in  stat  7  &  8  Viet  c.  12.,  no  proprietor  of  copyright  in 
any  book  shall  maintain  an  action  for  infringement  of  it  unless  he  shall 
have  caused  an  entry  to  be  made  in  the  Book  of  Begistiy  of  the  book 
pursuant  to  the  Act  [Blackburn  J.  The  defendant  has  pleaded  to 
the  action.  This  is  not  ground  for  a  summary  application  to  the  Court 
Such  a  defence  is  to  be  made  by  plea,  the  decision  upon  which  would 
be  subject  to  the  judgment  of  a  Court  of  error.  Mellor  J.  It  might 
as  weU  be  said  that  a  defence  arising  on  the  Statute  of  Frauds  or 
Statute  of  Limitations  was  ground  for  staying  proceedings.] 

Needham  appeared  to  shew  cause  in  the  first  instance,  but  was  not 
heard. 

Per  Curiam.    (Cockbubn  C,  J.,  Blackbubn  and  Mkllor  JJ.) 

Rule  refused. 
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[1867.]      to  the  copy  thereof,"  which  means  the  title  to  the  copy 
^^~        of  the  book   depodted  at  the  Stationers'  Hall.    The 

^T  heading  of  the  second  colomn  of  the  entry  is, '' Title  of 

the  Book."  [Luth  J.  Farther  on  in  the  section  as 
regards  dramatic  pieces  and  musical  compositions  in 
manuscript  ''the  title  to  the  same''  is  spoken  of;  but 
as  regards  prints  and  sculpture  the  expression  is,  ''title 
thereof."  The  words  "  title  to  the  copy  thereof"  may 
mean  "copyright,''  and  then  the  author  should  state 
in  what  character  he  claims.  Blackburn  J.  It  is 
assumed  that  musical  compositions  in  manuscript  must 
have  a  title,  which  is  not  necessarily  the  case;  but 
where  the  music  is  printed  it  must  mean  that  the  title 
to  the  printed  copy  should  be  entered,  the  word  "title" 
having  the  same  meaning  as  in  stat.  5  &  6  Viet  e,  45. 
s.  13.]  There  is  no  reason  why  a  difference  should  be 
made  in  this  respect  between  British  and  foreign  books. 
2.  The  name  of  the  real  author  or  composer  is  not  given 
in  the  entry,  and  it  is  essential  that  it  should  be,  because 
copyright  endures  in  the  alternative  for  the  natural  life  of 
the  author  or  composer  and  for  the  further  term  of  seven 
years  commencing  at  the  time  of  his  death,  or  for  the 
period  of  forty-two  years  from  the  first  publication ;  stat 
5  &  6  Vict  c.  45.  s.  3.  Otto  Nicolai  was  the  composer  of 
the  opera,  but  the  piano  score  was  arranged  by  Brisker 
after  NiaJoTs  death.  The  piano  score  is  something 
more  than  Nieolai's  composition ;  it  contains  an  essential 
part  of  which  Brisskr  is  the  author.  The  arrangement 
of  the  opera  score  for  the  piano  involves  labour  as  well 
as  intelligence  and  skill,  which  constitute  it  a  new 
work.  In  Renouard  Traite  des  Droits  tPAutewrSf 
tome  2,  p.  190,  part  4,  chap.  2,  sect.  78,  it  is  said: — 
"  Des  arrangemens,  variations,  walses,  contredanses,  etc, 


XXX.   VICTORIA.  887 

composes  sur  un  tbeme^  an  air^  un  motif  mSme^  appar*      [1867.] 
tenant  an  domaine  public;  des  pots-pounis^  sorte  de        ^j^^ 
compilation  mosicale,  disposes  dans  un  certain  ordre  et  ^* 

avec  certaines  liaisons  ou  transitions,  sont-ils  des 
objets  de  privilege?  Je  nliesite  pas  a  croire  que  la 
solution  affirmative  resulte  des  principes  gen6raux  sur 
la  mati^re,  expos68  an  commencement  de  ce  chapitre. 
II  resulte  des  m^mes  principes  que  ces  compositions 
ne  oonfereront  un  privilege  qu'autant  qu'elles  suppose- 
ront  de  Part,  du  travail,  un  effort  d'intelligence ;  qu'elles 
seront,  en  un  mot,  une  production  de  I'esprit.''  And 
with  this  agrees  what  Lord  Hardwiche  said  as  to  abridg-* 
ments  in  Gyles  v.  Wilcox  (a): — '* "Where  books  are 
colourably  shortened  only,  they  are  undoubtedly  within 
the  meaning  of  the  Act  of  Parliament,''  8  Ann.  c.  19., 
"  and  are  a  mere  evasion  of  the  statute,  and  cannot  be 
called  an  abridgment  But  this  must  not  be  carried 
so  far  as  to  restrain  persons  from  making  a  real  and 
fair  abridgment,  for  abridgments  may  with  great  pro- 
priety be  called  a  new  book,  because  not  only  the  paper 
and  print,  but  the  invention,  learning,  and  judgment  of 
the  author  is  shewn  in  them,  and  in  many  cases  are 
extremely  useful."  [Blachburn  J. '  Could  any  person 
print  Brissler's  arrangement  for  the  pianoforte  without 
infringing  Nieolafs  copyright  in  the  opera?]  A  novel 
may  be  dramatised  without  the  consent  of  the  author ; 
Beade  v.  Conquest  {b):  but  if  the  author  of  a  drama 
publishes  a  novel  founded  upon  it,  another  person 
cannot  construct  a  drama  from  the  novel,  taking  the 

(a)  2  Atk,  141.  143.  Lord  Campbell,  Lives  of  Chancellors,  vol.  5, 
p.  56,  questions  the  rule  that  an  abridgment  of  a  book  may  be  published 
against  the  consent  of  the  author.  And  see  Curtis  an  the  Law  of  Copy- 
right, 265-280. 

(A)  9  C  B,  K  8,  756. 
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[1867.]       scenes  from   it   which  bad   been  imported   from   the 
^;^;^        original  drama;  Seade  v.   Conquest  (a).     3.  The  third 
^-  objection  applies  to  the  second  count  for  the  infringement 

of  the  copyright  in  the  overture :  stat.  7  &  8  VicL  c.  12. 
s.  6.  requires  the  time  and  place  of  the  first  publication 
or  performance  to  be  entered^  and  the  entry  giyes  the 
year  only.  The  day  of  the  first  publication  or  perform- 
ance is  important^  because  the  period  of  the  copyright  is 
measured  from  it^  and  if  the  day  is  not  given  a  person  has 
no  information  when  he  may  publish  the  music  or  repre- 
sent the  opera  without  infringing  the  copyright ;  Sayer  v. 
Dicey  (b).  In  Low  v.  Rautledge  (c),  before  Kinder dey 
V.  C,  an  error  of  two  days  only  was  held  to  be  fetal. 

Secondly.  The  entry  of  the  assignment  of  the  copy- 
right to  the  plaintiff  was  not  made  as  required  by  stat 
5  &  6  Vict  e.  45.  e.  18.  This  objection  is  fatal  to  all 
the  counts.  In  the  last  column  of  the  certified  copies 
of  the  entries  of  assignment  to  the  plaintiff  the  name 
only  is  mentioned,  and  not  his  place  of  abode:  that 
omission  vitiates  the  assignment  because  it  is  not  made 
in  the  form  required  by  the  Act;  Low  v.  Routledge  (d), 
per  Kindersley  V.  C.  In  the  form  No.  5  in  the  Schedule 
in  the  third  and  fourth  columns  only  appear  **  A.  BJ^  and 
''  C  D. ;''  but  that  cannot  alter  the  express  enactment 
in  sect.  13.  By  sect.  25  of  that  Act  copyright  is  deemed 
personal  property;  and  the  term  *' proprietor''  in  sects. 
15^  16^  17  and  23  is  not  confined  to  the  original  pro- 
prietor^ but  includes  the  person  who  takes  the  property 
in  the  copyright  by  assignment^  and  there  is  no  reason 
why  in  sect  24  it  should  be  so  confined.    [Lush  J.    In 

(a)   11  a  B.  N.  5.  479.  (b)  3  WiU.  60. 

(c)  33  L.  J.  Chanc,  717 ;  10  Jur,  N.  &  922. 

(d)  33  L,  J.  Chanc.  717.  724 ;  10  Jur.  N,  8,  922.  926. 
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sect.  20  tlie  person  who  composes  the  music  is  called      [1867.] 
the  author.     But  no  one  of  the  forms  requires  the        Wood 
name  of  the  author  to  be  registered :  the  public  are       booset. 
concerned  only  with  the  question  who  the  proprietor  is. 
By  Stat.  7  &  8  Vict  c.  12.  $.  6.  the  author  of  the  book 
is  the  only  person   who  can  register.]     The  deed  of 
assignment  does  not  alter  the  case ;  for  stat.  5  &  6  Vict 
c.  45.  s.  24.  disentitles  a  proprietor,  howsoever  his  pro- 
perty was  acquired,  from  bringing  an  action  unless  an 
entry  has  been  made  pursuant  to  the  Act.    The  intention 
of  the  Legislature  was^  that  there  should  be  an  entry  of 
the  assignment  though  it  were  by  deed.     [They  also 
referred  to  sect.  22  (a).] 

Jan.  12.  Pariy  Serjt.,  Patchett  and  Popham  Pike,  in 
support  of  the  rule — The  first  question  is,  whether  the 
foreign  owners  of  the  copyright  in  this  musical  compo- 
sition have  complied  with  the  requisitions  of  stat. 
7  &  8  Vict.  c.  12.  s,  6.  1.  The  real  title  of  the  opera  or 
musical  composition  is  *'  Die  Lustigen  fVeiber  von  Wind-- 
$or ;"  that  it  is  a  comic  opera^  in  three  acts,  from  the 
text  of  Shakespeare,  and  that  the  German  words  of  the 
opera  were  by  Mosenthal  is  no  part  of  the  title.  2.  The 
creative  mind  is  that  of  the  composer  of  the  opera; 
Brisiler  only  arranged  and  altered  the  mode  of  dealing 
with  the  work  of  Nicolai  for  a  particular  purpose.  A 
melody  could  not  be  adapted  without  permission  from 
the  composer  of  it  {hy  ^Blackburn  J.  To  take  an  illustra- 
tion from  patents,  is  the  arrangement  for  the  piano  a 
substitution  of  mechanical  equivalents,  or  a  new  inven- 

(a)  See  Lacy  v.  B^s,  4B.4'  8.  873,  pi.  2. 

(6)  See  ITAlmaine  v.  -Boowy,  per  Lord  Abifiger,  I  Y.  f  C.  Eieh.  Eq, 
28a.  302. 
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[1867.]  tion  ?  Lush  J.  There  is  an  esssential  difference  between 
Wood  ^  patent  right  and  copyright ;  two  persons  might  write 
B008ET.  ^  treatise^  or  compose  a  piece  of  music  on  the  same  sub- 
ject, and  each  have  copyright  in  his  production ;  but  if 
two  persons^  working  independently  of  each  other^  hit 
upon  the  same  invention,  the  first  who  obtains  a  patent 
for  it  excludes  the  other.  Blackburn  J.  Is  not  the 
person  who  arranges  the  piano  score  the  author  within 
the  meaning  of  sect.  6?]  If  the  entry  had  been 
''pianoforte  score  by  Brisskr,'*  it  would  have  been 
untrue;  for  instrumentation  is  only  a  means  of  perform- 
ing the  opera ;  the  piano  score  consists  of  one  line  of 
notes  for  the  voice,  another  for  the  treble,  and  a  third 
for  the  bass ;  the  notes  are  the  notes  of  the  composer, 
in  composing  the  opera  he  virtually  composes  the  piano 
score.  Shakespeart^s  tragedy  of  Richard  III.,  arranged 
for  acting  by  Colley  Cibber,isst\YL  Shahespeare^s.  {^Black- 
bum  J.  But  Sliahespeare  was  not  the  author  of  the 
arrangement.  Cochburn  C.  J.  And  the  merit  of  arrange- 
ments made  by  different  persons  might  be  very  different.] 
The  piano  score  contains  the  whole  opera.  l^Cock-- 
bum  C.  J.  It  is  not  a  mere  arrangement ;  it  is  taking 
the  pith  of  the  various  instruments^  and  concentrating 
them  in  one.]  Further,  the  persons  who  employed 
Brissler  to  arrange  the  piano  score  were  the  proprietors 
of  it;  Hatton  v.  Kean  {a),  per  Crowder  J.  There  was 
only  parol  evidence  that  Briuler  arranged  it.  8.  The 
opera  having  been  originally  published  abroad,  tlie  state- 
ment of  the  year  of  publication  is  sufficient :  Boasey  v. 
David8on{b)i  before  Wightman  J.  [Blackburn  J.  Here 
the  party  is  setting  out  his  own  title.]  Stat.  7  &  8  Vict, 
c.  12.  s.  8.  enacts  that  the  provisions  of  stat.  5  &  6  Vict 
(a)  7  C.  B.  N,  a.  268.  281.  (6)  AD.^L,  147.  155. 
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c.  45.y  as  regards  entries  in  the  Registry  Book^  shall  apply  [1867.] 
to  entries  under  that  Act,  "  save  and  except  that  the  ^ood 
forms  of  entry  prescribed  by"  stat.  5  &  6  Vict  e.  45.  booset. 
^'may  be  varied  to  meet  the  circumstances  of  the 
case."  By  sect.  14  of  stat.  5  &  6  Vict  e.  45.  the 
registrar  has  authority  to  vary  the  entry  upon  pro- 
duction of  an  order  to  that  effect  by  one  of  the  Courts 
or  one  of  the  Judges  of  the  Courts  at  Westminster. 
The  Order  in  Council,  which  by  sect.  15  of  stat.  7  &  8 
Vict  c.  12.  has  the  same  effect  as  if  included  in  that 
Act,  requires  a  book  to  be  registered  within  twelve 
months,  and  it  might  be  impossible  for  an  assignee  to 
make  it  within  that  time.  The  date  of  the  registration 
was  the  2nd  May^  1850,  and  therefore  the  publication 
being  in  1850  must  have  been  between  January  Ist 
and  May  2nd ;  and  so  it  was  registered  within  twelve 
months.  [Blachbum  J.  The  object  of  stating  the  date 
is,  that  a  person  looking  at  the  entry  should  be  able  to 
tell  whether  the  copyright  had  expired.] 

Secondly.  The  assignment  to  the  plaintiff  by  deed  is 
sufficient  to  enable  him  to  sue  without  registration : 
the  legal  right  -to  copyright  does  not  depend  on  it. 
Under  stat.  8  Ann.  c.  19.,  which  is  the  first  on  the 
subject  of  copyright,  the  title  of  the  book  was  the  only 
thing  necessary  to  be  registered.  In  Jefferys  v.  Boosey{a) 
Parke  B.  said  that  since  stat.  5  &  6  Vict.  c.  45.,  which 
repeals  stat  8  Ann.  c.  19.,  **  an  assignment  may  now  be 
undoubtedly  made  in  writing,  unattested,  as  well  as  by 
entry  in  the  Registry  of  the  Stationers'  Court."  [They 
also  cited  Stevens  v.  ff'ildy  {b),  per  Shadwell  V.  C] 
Assuming  that  stat  7  &  8  Vict.  c.  12.  s.  3.  makes  sect. 

(fl)  4  H,  L.  C.  816.  031-2.  {b)  19  i.  J.  Chanc.  190. 192. 
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[1867.]  24  of  8tat.  5  &  6  Vict  e.  45.  applicable  to  musical  com- 
Wood  positions,  still  sect.  24  refers  solely  to  the  original  pro- 
BoosiT.  prietor.  The  assignee  of  an  English  copyright  need  not 
register  the  assignment  to  him,  though  he  may  do  so 
under  sect.  13  of  the  earlier  Act,  which  gives  a  statutory 
mode  of  assignment  saving  the  expense  of  a  deed.  But 
that  section  does  not  enable  the  assignee  to  assign  by 
entry  in  the  Book  of  Registry — ^if  that  had  been  intended 
an  appropriate  form  of  entry  would  have  been  given. 
There  is  no  object  in  repeating  the  entry  already  made 
by  the  original  proprietor.  [They  referred  to  Ashton  v. 
Janes  {a\  per  Romilfy  M.  K]  Stat.  7  &  8  Vict.  c.  12. 
s.  4.  incorporates  the  Acts  relating  to  the  copyright 
in  prints  and  articles  of  sculpture.  The  name  of  the 
sculptor  is  usually  engraved  on  his  work,  but  not  the 
name  of  the  assignee.  [Blackburn  J.  But  those  Acts 
contain  no  section  equivalent  to  sect.  24  of  stat 
5  &  6  Vict  e.  45.]  If  sect.  13  applies  to  an  assignee, 
he  would  be  prevented  by  sect.  24  from  bringing  an 
action  for  infringement  until  he  had  registered  every 
assignment  however  many  they  might  be.  ^Blackburn  J. 
The  assignment  renders  the  assignee  owner  of  the  copy- 
right; but  still  is  he  not  proprietor  within  sect.  24?] 
Sect  13  makes  a  distinction  between  proprietor  and  assig- 
nee, which  shews  that  the  Legislature  did  not  contemplate 
an  assignee  under  the  term  '*  proprietor."  The  form  of 
entry  of  proprietorship,  No.  3,  and  that  of  assignment 
Na  5  in  the  Schedule  are  distinct :  the  former  is 
referred  to  in  sects.  13  and  23.  This  construction  is 
borne  out  by  the  Order  in  Council  which,  by  reference 
to  the  treaty  with  the  King  of  Phusia  recited  in  it,  gives 

(a)  28  Beav,  460.  463. 
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a  copyright  in  musical  compositions,  provided  they  have  [1867.] 
been  registered  by  the  original  composer  or  his  lawful  wood 
representatives  or  assigns :  it  contemplates  registration  boosbt. 
once  for  all.  [Blackburn  J.  The  treaty  cannot  affect 
the  construction  of  the  statute.]  If  an  entry  of  the 
assignment  is  necessary,  the  entry  of  the  name  of  the 
assignee  without  his  address  is  sufficient,  being  accord- 
ing to  the  form  No.  5  in  the  schedule  to  stat.  5  &  6 
Vfct  c.  46.  Probably  sect.  13  inadvertently  required 
the  name  and  place  of  abode  of  the  assignee  to  be 
stated,  and  they  are  omitted  in  the  form  because  it 
was  found  to  be  unnecessary.  [Blackburn  3 .  The  entry 
might  be  amended  upon  application  to  the  Court  under 
sect.  14  of  stat.  5  &  6  Fict.  c.  45.  (o).]  Low  v. 
Routledge  (Ji)  does  not  support  this  objection.  In 
Lover  v.  Davidson  (c),  where  the  plaintiff^,  who  was 
residing  at  New  York  at  the  time  the  entry  was  made, 
gave  the  address  of  his  English  publishers  in  the  entry 
under  stat.  5  &  6  Vict  c.  45.  s.  13.,  Cresswell  J.  said, 
p.  186,  ''  Mr.  Lover  had  at  that  time  no  other  place  of 
abode  in  England.  He  might,  therefore,  very  properly 
describe  himself  as  of  a  place  where  he  might  be  com- 
municated with/' 

CocKBURN  C.  J.  This  is  an  action  for  the  infringe- 
ment of  a  copyright  created  by  virtue  of  stat  7  &  8 
Vict.  c.  12.,  amending  the  law  relating  to  International 
Copyright  and  incorporating  the  provisions  of  stat.  5  &  6 
Vitt.  c.  45.  The  right  to  maintain  the  action  must, 
therefore,  depend  upon  compliance  with  the  conditions 

(a)  See  Ex  parte  Davidson,  2  E,  ^  B.  bll, 
{h)  33  X.  J.  Chanc.  717;  lOJur.  N.  8.  922. 
(r)  1  a  B.  N.  8.  182. 
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[1867.]  which  those  statutes  have  attached  to  it  One  of  them 
^^~        is,  that   the  work  in   respect  of  which  copyright  is 

BooaiT  claimed,  whether  it  be  literary  or  musical,  or  belonging 
to  any  of  the  classes  specified,  shall  be  registered  at  an 
appropriate  place,  and  certain  particulars  shall  be  entered 
on  the  register,  among  which  is  the  name  of  the  author 
or  composer  of  the  work ;  and  unless  these  particulars 
are  complied  with  the  right  which  the  statute  creates 
does  not  come  into  existence.  In  the  present  case  the 
work  registered  was  the  pianoforte  score,  or  the  arrange- 
ment for  the  piano,  of  the  music  of  an  opera.  Die  Lustigen 
Weiber  van  Windsor,  composed  by  OUo  Nicolai,  at  Berlin ; 
and  inasmuch  as  the  author  or  composer  of  the  score  is 
stated  in  the  entry  to  be  OUo  Nicolai,  and  it  turns  out 
in  point  of  fact  that  the  arrangement  for  the  piano  was 
not  made  by  him,  but  by  Ferdinand  Freiderick  Brisskr, 
and  not  published  until  two  months  after  the  death  of 
Otto  Nicolai,  the  first  question  is,  whether  the  terms  of 
sect.  6  have  been  complied  with,  which  requires  the 
name  of  the  author  or  composer  of  the  book  to  be 
entered  in  the  Book  of  Registry  of  the  Stationers' 
Company.  This  depends  on  a  question  of  fact  whether 
the  arrangement  for  the  piano  is  to  be  considered  as  the 
composition  of  Otto  Nicolai,  who  was  the  author  of  the 
opera,  or  as  the  composition  of  Brissler,  who  arranged  the 
pianoforte  score.  It  has  been  very  ably  ai^ed  on  the 
part  of  the  plaintiff  that,  as  the  opera  was  the  creation 
of  the  musical  genius  of  Otto  Nicolai,  in  whatever  form 
the  work  is  reproduced  it  must  be  considered  as  the 
work  of  the  original  composer.  I  think  that  is  not  a 
sound  argument:  it  is  impossible  for  any  musician, 
whether  composer  or  executant,  having  the  opera  in  its 
entirety  before  him,  that  is,  with  the  score  for  all  the 
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instruments  of  an  orchestra^  to  play  it  on  the  piano^  [1867.] 
or  to  accompany  himself  on  the  piano,  while  he  sang  \^^ 
the  vocal  part  of  the  opera.  It  would  require  time,  boobit 
mind  and  skill  to  condense  the  ordinary  score  of  the 
opera  so  as  to  form  a  pianoforte  score;  even  if  the 
original  composer  of  the  opera  undertook  the  work. 
Therefore  I  cannot  think  that  the  pianoforte  arrange- 
ment of  the  music  of  an  opera,  which  consists  of  vocal 
music  and  instrumentation  to  be  executed  by  many 
instruments,  can  be  said  to  be  other  than  a  separate  and 
distinct  work  from  the  opera  itself.  The  music  of  operas 
is  sometimes  arranged  by  the  composer,  sometimes  by 
other  persons  with  or  without  his  consent.  If  the 
arrangement  is  without  his  consent  it  may  be  an  infringe- 
ment of  copyright,  and  subject  the  party  to  an  action, 
though  it  is  not  necessary  to  decide  that  question.  Some- 
times after  the  copyright  of  the  opera  has  expired  a  new 
arrangement  is  made ;  and  could  it  be  said  that  such 
a  useful  composition,  accepted  by  the  musical  world, 
would  not  be  the  subject  of  protection  under  the  Copy- 
right Acts  ?  If  the  argument  for  the  plaintiff  is  good 
that  the  opera,  as  originally  composed,  and  any  form  in 
which  the  score  of  it  can  be  produced,  are  identical,  it 
must  follow  that  there  could  only  be  copyright  in 
the  original  opera,  and  if  the  composer  adapted  it 
to  the  piano  or  other  instrument,  he  would  not  have 
copyright  in  the  adaptation  as  distinct  firom  the  opera, 
nor  would  any  other  person  who,  with  the  consent  of 
the  composer,  or  after  the  copyright  in  the  opera  had 
expired,  made  a  new  and  original  arrangement,  have  any 
copyright.  I  think,  therefore,  we  must  hold  that 
the  true  author  of  this  composition  was  not  Otto 
Nicolai  but  Brissler,  and  consequently  that  the  name  of 

VOL.  VII.  3    N  B.  &  8, 


896  [HILARY  TERM.] 

[1867.]  OUo  Nicolai  was  improperly  introdaced  into  the  Book  of 
yf^  Registry.  Nkciai  being  dead,  BrUsler  was  employed  by 
BooBKT  Mewsrs.  Bote  §•  Bock,  of  Berlin,  to  compose  tbe  piano- 
forte score.  It  may  be  that  Otto  Nicolai  was  stated  in 
the  entry  to  be  the  composer  of  the  pianoforte  score 
because  it  would  be  more  acceptable  to  the  musical  world 
under  his  name^  but  with  that  we  have  nothing  to  da  It 
is  important  that  the  person  who  makes  an  adaptation  or 
arrangement  of  this  kind  should  be  considered  as  the 
author  or  composer,  because  otherwise  such  a  musical 
composition  would  not  be  protected  by  the  Copyright 
Acts.  The  same  observations  apply  to  the  copyright  in 
the  overture  and  in  the  arraogement  pour  le  piano  seule, 
the  description  in  the  entries  as  to  them  being  the  same. 
That  objection  is  therefore  fatal  to  the  action.  The 
rule  to  set  aside  the  nonsuit  must  consequently  be 
discharged. 

With  regard  to  the  point  that  the  place  of  abode  of 
the  plainti£f  as  assignee  ought  to  have  been  entered  on 
the  register^  if  it  were  necessary  to  decide  it  I  should 
desire  further  time  for  consideration  -,  but  the  result  of 
the  discussion  has  brought  my  mind  to  the  opinion  that 
stat.  5  &  6  Vict.  c.  45.  s.  24.,  which  requires  that  the 
proprietor  of  copyright  shall  raster  the  book  before 
he  is  entitled  to  bring  an  action  for  the  infringement 
of  it,  does  not  apply  to  the  case  of  an  assignee  to  whom 
the  proprietorship  has  been  assigned,  not  according  to 
the  statutory  mode  but  by  an  independent  mode — as  soon 
as  the  copyright  is  established  in  the  original  proprietor 
there  is  nothing  to  prevent  him  from  assigning  by  any 
other  mode,  although   the  statute  provides  one  more 
convenient  and  less  expensive  than  the  ordinary  mode 
of  conveyance  by  deed.     If  the  statute  is  resorted  to,  the 
terms  of  it  must  be  complied  with.    Unfortunately  there 
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is  a  discrepancy  between  the  enactment  in  the  18th  -  [1867.] 
section  and  the  Schedule  No.  5,  to  -which  that  section  ^^ood 
expressly  refers ;  the  section  requires  that  there  shall  booott. 
be  an  entry  **  of  such  assignment  and  of  the  name 
and  place  of  abode  of  the  assignee  thereof  in  the  form 
given  in  that  behalf  in  the  said  Schedule/'  but  when  we 
turn  to  the  Schedule  there  is  no  reference  to  the  place 
of  abode  of  the  assignee.  Therefore  the  question  is  whe- 
ther sect  24^  which  enacts  that  no  proprietor  of  copjrright 
shall  maintain  an  action  for  infringement  of  it  unless  he 
shall  have  caused  an  entry  to  be  made  in  the  Book  of 
Registry  pursuant  to  the  Act^  applies  to  an  assignee. 
I  observe  a  distinction  in  the  earlier  sections  between 
the  term  '' proprietor/*  as  applied  to  the  person  by  whom 
the  work  is  originally  published  and  in  whom  the  pro- 
perty vested,  and  any  person  who  takes  by  assignment 
from  «him ;  and  there  is  no  provision  in  the  statute 
which  gives  the  assignee  a  right  to  have  his  name  inserted 
in  the  Book  of  Registry  as  the  new  proprietor :  the  only 
case  in  which  the  change  of  the  name  of  the  proprietor 
is  to  be  made  is  where  the  statutory  form  of  assignment 
is  resorted  to,  and  even  in  that  case  it  is  only  the 
assignor  who  can  insist  on  the  change  being  made  in 
the  Book  of  Registry.  Taking  all  this  into  account,  it 
seems  to  me  that  to  hold  that  sect.  24  applies  to  an 
assignee,  who  has  no  power  under  the  statute  either 
through  this  Court  or  by  any  other  means  to  enforce 
registration  of  himself  as  '*  proprietor/'  would  work  con- 
siderable injustice.  However  T  do  not  rest  my  judg- 
ment on  this  point. 

Blackburn  J.     On  this  rule  it  is  sufficient  if  upon 
any   one  ground  the  nonsuit    can  be  supported.     I 
8  N  2 
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L1867.]      agree   with    my  Lord    in    thinking   that  it  can   on 
Wood        ^^®  objection  founded  upon  stat.  7  &  8  Vict  c.  12.  t.  6. 
^'  This  is  an  action  by  the  assignee  of  a  foreign  proprietor 

of  a  book  or  musical  composition  published  abroad. 
He  sues  as  the  owner  of  the  copyright  infringed  in 
this  country^  and  his  only  right  to  sue  is  under  stat. 
7  &  8  Vict.  c.  12.  and  Her  Majesty's  Order  in  Council 
by  virtue  of  that  statute  as  to  works  first  pubhshed  in 
Prussia.  The  statute  confers  upon  foreign  authors  of 
such  works  and  their  assignees  a  copyright  in  them 
provided  they  have  conformed  with  the  provisions  in 
sect  6 ;  within  twelve  lAonths  after  the  book  has  been 
first  published  there  must  be  entered  in  the  Registry 
Book  of  the  Stationers'  Company^  among  other  par- 
ticulars^ the  name  and  place  of  abode  of  the  author  or 
composer.  The  statute,  whether  wisely  or  expediently  we 
do  not  inquire,  requires  such  an  entry  before  either  the 
foreign  author  or  composer  or  his  assignee  can  enforce 
the  copyright  in  this  country.  Whether  this  has  been 
done  in  the  present  case  depends  on  the  answer  to  the 
question  who  is  the  composer  of  the  pianoforte  score. 
Nicdai  composed  this  opera  at  Berlin;  there  it  was  first 
performed  and  the  music  first  published ;  but  the  music 
the  publication  of  which  is  now  attempted  to  be  res- 
trained is  not  the  music  as  Nicdai  himself  composed  it, 
but  the  pianoforte  score  of  the  same  opera.  The  relation 
of  this  score  to  the  music  of  the  opera  may  perhaps 
strictly  be  a  matter  to  be  ascertained  by  a  jury 
assisted  by  the  evidence  of  musical  experts.  But  there 
has  been  suflScient  discussion  to  enable  us  to  form 
an  opinion.  When  an  opera  has  been  composed  the 
music  of  it  cannot  be  of  use  for  a  single  instrument, 
e.  g,,  a  pianoforte,  without  some  further  process  by 
which    the    music  composed  in  score   for  the   whole 
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orchestra  is  reduced  to  a  score  for  the  pianoforte.  [1867.] 
In  the  present  case  Nicolai  composed  the  music  of  the  wooo 
opera^  and  subsequently  it  vas  converted  into  score  for  Boosst. 
the  pianoforte  by  Brissler  after  Nicolat's  death.  Is^ 
then,  Nicolai  or  Brissler  the  author  or  composer  of  the 
pianoforte  score  within  the  meaning  of  stat.  7  &  8  Vict, 
c.  12.  5.  6.?  If  the  alteration  of  Nicolafs  music  into  a 
pianoforte  score  requires  original  invention  and  genius 
Brissler  would  be  an  author  so  far  as  that  arrangement 
is  concerned,  but  the  author  of  that  part  only  which 
consists  of  arrangement,  because  I  am  inclined  to  think 
that  where  another  person  arranges  the  music  of  an 
opera  for  one  instrument  he  does  not  thereby  acquire 
the  right  to  interfere  with  the  music  of  the  opera  without 
the  assent  of  its  composer  or  his  assigns.  If  the  entry 
had  stated  that  the  music  of  the  opera  was  composed  by 
Nicolai  and  the  pianoforte  score  arranged  by  Brissler 
the  statute  would  have  been  complied  with.  As  soon 
as  it  appears  that  the  arrangement  of  the  music  of  the 
opera  for  the  pianoforte  is  an  essential  and  necessary 
part  of  the  utility  of  this  piece  of  music,  and  involves 
not  merely  mechanical  skill  but  composition,  the  person 
who  makes  that  arrangement  is  an  author  or  composer, 
and  therefore  his  name  ought  to  be  mentioned  in  order 
to  fulfil  the  provisions  of  the  6th  section.  This  objec- 
tion is  sufficient  to  support  the  nonsuit,  for  a  similar 
objection  applies  to  each  of  the  other  counts. 

As  to  the  objection  that  there  is  not  an  entry  of  the 
plaintiff's  title  as  proprietor  of  the  copyright  under  stat. 
5  &  6  Fiat  c,  45.  s.  24.,  although  my  opinion  at  first 
was  that  the  objection  was  good,  it  has  been  much  shaken, 
and  I  am  not  prepared  to  say  that  I  would  be  a  party  to 
discharging  the  rule  on  that  ground. 

There  is  a  minor  point  as  to  the  entry  of  the  time  of 
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[1867.]       first  publication  of  the  overture ;  I  think  it  is  dear  that 

^~^        in  order  to  comply  with  stat.  7  &  8  Vict.  e.  12.  *.  6. 

BoMBT        ^^®  ^^y  ^^  publication  should  be  stated,  and  to  state 

the  year  only  is  not  sufficient ;  but  this  objection  affects 

only  the  second  count. 

MsLLoa  J.  It  was  contended  for  the  plaintiff  that  the 
pianoforte  score  of  the  opera  was  a  mere  accessory  to  it, 
and  did  not  require  independent  thought,  skill  and  com- 
position. But  I  think  the  discussion  has  shewn  that  the 
pianoforte  score,  which  is  an  arrangement  of  the  music 
of  the  opera  so  as  to  enable  persons  to  perform  it  on  the 
piano,  is  Hot  within  the  meaning  of  the  term  "  acces- 
sory.^* The  observations  already  made  from  the  Bench, 
in  which  I  concur,  answer  the  ingenious  argument  for 
the  plaintiff  on  this  point.  Then,  looking  to  the  entry 
in  the  first  column,  after  the  title  of  the  opera  is  added 
"  composed  by  Otto  Nicolai.  Pianoforte  score.'*  Tn  the 
next  column,  headed  **  Name  and  place  of  abode  of  the 
author  or  composer,*'  is  the  name  '^  Otto  Nicolai,  Ber- 
lin.^' At  the  time  when  the  pianoforte  score  was  arranged 
he  was  dead ;  therefore  he  was  not  the  author  or  com- 
poser of  that  which  is  an  independent  work  calling  forth 
the  exercise  of  the  faculties  I  have  mentioned.  Stat 
7  &  8  Vict.  c.  12.  s.  6.  for  the  public  interest  requires, 
among  other  things,  that  the  name  of  the  author  or 
composer  should  be  stated,  and  it  is  not ;  therefore  this 
objection  is  not  answered. 

With  reference  to  the  other  ground  of  nonsuit,  at 
first  I  thought  that  an  assignee  was  proprietor  within 
stat.  5  &  6  Vict.  c.  45.  s.  24,  because  when  the  pro- 
prietor has  assigned  his  interest  in  a  work  to  another  he 
is  no  longer  the  proprietor,  but  the  assignee  is.  How- 
ever, looking  at  the  language  of  the  section,  there  may 


BOOBET. 


XXX.   VICTORIA.  901 

be  a  distinction  between  the  proprietor  originally  regis-  [1867.] 
tered  and  the  assignee.  But  it  is  unnecessary  to  decide  wood 
the  point.  At  the  trial  the  plaintiff  in  the  first  instance 
relied  on  the  assignment  by  the  entry  in  the  Registry 
Book^  but  on  this  objection  being  raised  he  rested  his 
title  as  assignee  on  the  deed  of  assignment,  and  contended 
that  sect.  24  does  not  apply  to  an  assignee  who  is  such 
by  assignment  independent  of  the  provisions  of  the 
statute.  I  think  that  may  be  so ;  therefore  I  do  not 
found  my  judgment  on  that  objection. 

Lush  J.  I  also  am  of  opinion  that  this  piece  of 
music  is  an  original  composition,  and  the  subject  of 
copyright  It  is  the  product  of  science  and  skill,  by 
which  the  score  of  the  opera  has  been  condensed  so  as 
to  form  one  harmonious  whole,  capable  of  being  per- 
formed on  a  piano,  and  representing,  so  far  as  is  possible 
on  one  instrument,  the  music  of  the  entire  opera*  It  is 
a  new  composition  though  compiled  from  the  original 
opera.  That  being  so,  it  is  dear  that  the  name  of  the 
author  of  the  composition  has  not  been  put  upon  the 
Book  of  Begistry.  On  that  ground  the  provisions  of 
stat,  7  &  8  VicL  c,  12.  s.  6.  have  not  been  complied  with, 
and  the  plaintiff's  title  is  not  complete. 

On  the  other  point  respecting  the  entry  of  assignment 

under  stat.  5  &  6  Vict,  c.  12.  s.  24,  I  concur  with  my 

Lord  and  the  rest  of  the  Court  in  expressing  considerable 

doubt  whether  it  is  necessary  for  an  assignee  under  the 

circumstances  in  the  present  case  to  have  his  title  put 

upon  the  Book  of  Registry  in  order  to  maintain  this 

action. 

Rule  discharged  (a). 

(a)  An  appeal  u<  peuding. 
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Thursday, 
November 
22nd, 

#.24. 

Parish  house. 
Service  of 
summons. 
Jurisdiction 
of  Justices. 
Claim  of  title. 


The  Queen  against  Henbt  Allen  Esq.  and 
another,  Justices  of  Brecknockshire,  and 
James  Herbing. 

1.  Tlie  mle  which  ousts  justices  of  the  peace  from  entering  upon  a 
question  of  title  does  not  apply  where  title  is  an  essential  element  in 
the  inquiry  and  the  'application  of  the  rule  would  deprive  them  of 
jurisdiction  to  enter  upon  it. 

2.  When  the  facts  to  be  proved  are  of  the  Teiy  essence  of  the  inquiij, 
and  there  is  evidence  before  the  justices  on  both  sides,  this  Couit  will 
not  interfere  with  their  decision  simply  because  they  think  it  would 
have  been  better  if  the  justices  had  decided  differently. 

3.  In  February  parish  officers  gave  M.,  who  occupied  a  parish  house, 
notice  to  quit.  Before  the  expiration  of  the  notice  Fl,  by  whom  M. 
had  been  let  into  possession,  ana  who  claimed  title  to  the  house,  received 
possession  of  it  from  him,  and  let  it  to  W.  On  the  4th  April  the  parish 
officers,  upon  complaint  to  justices  under  etat.  59  G.  3.  c.  12.  *.  24., 
obtained  a  summons  against  M,  for  refusing  to  deliver  up  possession. 
On  the  hearing  neither  M.  nor  V.,  who  had  knowledge  of  the  notice 
given  io  M.^  appeared,  and  the  justices  issued  their  warrant,  under 
which  the  churchwardens  and  overseers  were  put  into  possession.  Held, 
That  the  justices  had  jurisdiction  to  issue  their  warrant,  notwithstand- 
ing the  claim  of  title. 

''PHIS  was  an  application  for  a  rule  calliog  upon 
Henry  Allen  and  John  Fatufhan^  Esqrs.,  justices 
of  the  peace  for  the  county  of  Brecon^  and  James 
Herring,  to  shew  cause  why  an  order  of  the  justices 
bearing  date  the  2nd  May,  1866^  made  at  the  instance 
of  the  churchwardens  and  overseers  of  the  parish  of 
Llanjillo  against  one  •/.  Morgan,  and  purporting  to  be 
made  under  the  provisions  of  stat  59  G.  8.  c.  12.  s.  24., 
and  also  a  warrant  issued  upon  that  order  authorising 
the  persons  in  the  warrant  named  to  turn  one  /.  fViUiams 
out  of  possession  of  the  tenement  in  the  order  mentioned^ 
should  not  be  removed  into  this  Court  for  the  purpose 
of  being  quashed. 

The  affidavit  of  HWiam  laughan,  on  whose  part  the 
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application  was  made,  stated  that  he  claimed  to  be  owner        is66. 
of  the  tenement  in  fee  simple  as  purchaser  from  the    ««    >^    ~ 
grandson  and  devisee  of  Charles  Vaitghan,  who,  having  ▼• 

obtained  possession  of  it  from  his  father  Charles 
Vaughauy  had  occupied  it  for  fifty-five  years;  that 
after  the  conveyance  to  him,  which  was  dated  the 
19th  September,  1864,  he  let  it  to  J.  Morgan,  who 
entered  into  possession  on  the  2nd  April,  1865 ;  that 
in  February  he  indirectly  or  accidentally  had  informa- 
tion of  a  notice  served  on  Morgan  from  James  Herring, 
churchwarden  of  the  parish  of  Llanfillo,  to  quit  on 
the  13th  March,  and  thereupon,  on  the  12th  March, 
he  consented  to  take  possession  of  the  tenement  from 
Morgan,  and  possession  was  given  to  him  accordingly. 
Before  the  end  of  March  he  let  it  to  /.  Williams^  and 
on  the  2nd  April  put  him  into  possession.  On  the 
4th  April  Morgan  was  served  with  a  summons  for 
refusing  to  give  up  possession,  but  paid  no  attention  to 
it,  and  did  not  tell  IV,  Vaughan  that  he  had  been 
served  with  it  until  a  day  or  two  before  the  2nd  May^ 
when  it  came  on  to  be  heard;  who  treated  the  sum- 
mons as  a  nullity,  as  he  was  the  landlord  of  and  in 
possession  of  the  tenement,  Williams  being  in  occupa- 
tion of  it  as  his  tenant.  He  therefore  did  not  appear 
before  the  magistrates^  and  afterwards  a  warrant  was 
issued  under  which  the  county  constabulary,  on  the 
23rd  August,  ejected  JViUiams  and  put  the  parish 
officers  into  possession.  No  notice  or  summons  was 
given  to  PK  Vaughan  or  to  H'iiliams  demanding  pos- 
session of  the  tenement  before  he  was  ejected,  and 
no  demand  of  possession  was  made  on  either  of  them. 

The  affidavit  of  James  Herring,  one  of  the  church- 
wardens of  Llanfillo,  stated  that  the  tenement  was  the 
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18G6.  property  of  the  parish^  having  been  purchased  by  thdr 
The  QoBEii  pariah  officers,  and  that  it  was  occupied  by  Charles 
Vaughan  and  his  son  after  him  as  clerk  and  sexton  of 
the  parish  and  as  part  of  their  salary ;  that  at  a  meeting 
of  parishioners  early  in  the  year  the  churchwardens  were 
directed  to  take  the  necessary  proceedings  to  recover  pos- 
session of  it,  and  on  the  \^ih  February^  1866,  they  caused 
a  notice  to  be  served  upon  Morgan^  who  refused  to  give 
up  possession;  that  on  the  4th  April  he  applied  to 
the  justices  for  a  summons  against  Morgan  and  made 
an  information  and  complaint ;  that,  if  Williams  was 
substituted  for  Morgan  in  the  occupation  of  the  tene- 
ment after  the  service  of  the  notice  on  the  13th 
February  and  before  the  service  of  the  summons  dated 
4th  Aprili  it  was  a  trick  to  endeavour  to  nullify  the 
notice. 

The  application  was,  in  the  first  instance,  made  to 
Mellar  J.  at  Chambers,  who  referred  the  matter  to  the 
Court,  cause  to  be  shewn  in  the  first  instance. 

Stat.  59  G.  3.  c.  12.  s.  24.  ''  And  whereas  difficulties 
having  frequently  arisen,  and  considerable  expences  have 
sometimes  been  incurred  by  reason  of  the  refusal  of  persons 
who  have  been  permitted  to  occupy,  or  who  have  intruded 
themselves  into  parish  or  town  houses,  or  other  tenements 
or  dwellings  built  or  provided  for  the  habitation  of  the 
poor,  or  otherwise  belonging  to  such  parishes,  to  deliver 
up  the  possession  of  such  houses,  tenements,  or  dwellings, 
when  thereto  required ;  and  it  is  expedient  to  provide  a 
remedy  for  the  same ;  be  it  further  enacted,  That  if 
any  person  who  shall  have  been  permitted  to  occupy 
any  parish  or  town  house,  or  any  other  tenement  or 
dwelling  belonging  to  or  provided  by  or  at  the  charge  of 
any  parish,   for  the  habitation   of  the  poor  thereof. 
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or  who  shall  have  unlawfully  intruded  himself  or  1866. 
herself  into  any  such  house,  tenement^  or  dwellings  The  Queem 
or  into  any  house,  tenement,  or  hereditament  belong-  allen. 
ing  to  such  parish,  shall  refuse  or  neglect  to  quit  the 
same,  and  deliver  up  the  possession  thereof  to  the 
churchwardens  and  overseers  of  the  poor  of  any  such 
parish,  within  one  month  after  notice  and  demand  in 
writing,  &c.  shall  have  been  delivered  to  the  person  in 
possession,  or  in  his  or  her  absence  affixed  on  some 
notorious  part  of  the  premises,  it  shall  be  lawful  for  any 
two  of  His  Majesty's  justices  of  the  peace,  upon  com- 
plaint to  them  made  by  one  or  more  of  the  churchwar- 
dens and  overseers  of  the  poor  of  the  parish  in  which 
any  such  house,  tenement  or  dwelling  shall  be  situated, 
to  issue  their  summons  to  the  person  against  whom  such 
complaint  shall  be  made,  to  appear  before  such  justices 
at  a  time  and  place  to  be  appointed  by  them,  and  to 
cause  such  summons  to  be  delivered  to  the  party  against 
whom  the  complaint  shall  be  made,  or  in  his  or  her 
absence  to  be  affixed  on  the  premises,  seven  days  at  the 
least  before  the  time  appointed  for  hearing  such  com- 
plaint; and  such  justices  are  hereby  empowered  and 
required,  upon  the  appearance  of  the  defendant,  or  upon 
proof  on  oath  that  such  summons  hath  been  delivered 
or  affixed  as  is  hereby  directed,  to  proceed  to  hear  and 
determine  the  matter  of  such  complaint,  and  if  they 
shall  find  and  adjudge  the  same  to  be  true,  then  by 
warrant  under  their  hands  and  seals  to  cause  possession 
of  the  premises  in  question  to  be  delivered  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish,  or  to 
some  of  them.'' 

H.  Ma«Aeii75,  in  support  of  the  application. — First  The 
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13^6  order  was  uTegular*  Stat,  59  G.  3,  c,  12.  *.  24*  requires 
TbeQijEKN  ^^^^'  ^^^^  ^  notice  and  demattd  in  writing  has  been 
delivered  to  the  person  id  possession,  a  summons  shall 
be  issued  to  the  per  sou  against  whom  the  complaint  is 
madcj  that  is,  the  person  really  iu  fanlt,  or,  in  his  ahsence, 
affeed  on  the  premises,  Morgan  had  giTcn  up  posses- 
sion to  his  landlord  on  the  12th  March^  after  which  the 
iu  formation  should  have  been  against  the  laadlord,  and 
the  summons  served  upon  him  or  his  tenant  fFtiliams^ 
Proof  of  the  proper  tier  vice  of  the  summons  is  essential 
to  give  the  justices  jurisdiction ;  lieff,  \\  Evans  (a)^  before 
CohfTidge  J» 

Secondly.  The  order  was  made  without  jurisdictioup 
Stat  59  G.  3.  c,  12. .?.  24.  gives  the  justices  jurisdiction 
in  two  classes  of  cases,  —one  in  which  a  person  has  been 
permitted  to  occupy  a  house  provided  for  the  habitation 
of  the  poor,  the  other  in  which  a  person  has  iuimded 
himself  into  a  parish  bouse ;  ^^ff*  ^-  ^Ae  Juiiices  of 
3Iiddkscx  (b) ;  and  the  present  case  is  not  within  eitbcn 
\_Lush  J.  In  that  case  the  facts  shewed  that  the 
justices  had  not  jurisdiction,]  Where  the  title  to 
property  comes  in  question,  the  jurisdiction  of  the 
justices  ceases;  ^lompson  v.  Ingham  {c},  R^g*  v-  Dtt^ 
man  {(/),  Paley  on  ConvkHom^  41,  117,  4th  od.] 
{^Lnsh  J.  The  decision  in  Reg,  v,  Bolton  (e),  decided 
upon  this  statute,  applies.]  In  that  case  there  was  no 
question  of  title  before  the  justices* 

Henry  James  shewed   cause.  —  First.    The  applicant 
admits  that  he  had  knowledge  of  the  notice  served  on 

(a)  19  L.  J.  M.  C.  151 ;  8.  C,  nom.  Ex  parte  Jones,  L.  M,  #  P.  357. 
(h)  7  Dowl  767.  (c)  14  Q.  B,  710. 

(d)  7  E.^B.  672.  (e)  1^.-5.66. 
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Morgan.    Morgan  allowed  the  matter  to  go  by  default ;        1866. 
and  the  applicant  now  seeks  to  take  advantage  of  his    ^he  Qubbh 

own  absence.     If  this  objection  prevailed^  stat.  59  G,  3.  ^- 

Allen. 

c.  12.  B.  24.  never  could  be  carried  into  effect  in  the 
case  of  a  weekly  tenant. 

Secondly.  Stat.  59  ff.  3.  c.  12.  s.  24  gives  the 
justices  direct  authority  to  determine  whether  the  house 
is  a  parish  house,  and  therefore  they  had  jurisdiction 
notwithstanding ' the  title  was  in  dispute;  WiJlxatM  v. 
Adams  {a\     [He  was  then  stopped.] 

CocKBURN  C.  J.  If  this  proceeding  had  been  an 
inquiry  before  the  justices  into  the  title  to  the  tene- 
ment their  jurisdiction  would  have  ceased;  but  the 
Legislature  cannot  have  intended  that  the  rule^  which 
ousts  the  jurisdiction  of  justices  when  title  comes  in 
question^  should  apply  where^  as  in  the  present  case, 
title  is  an  essential  element  in  the  inquiry,  and  the  appli- 
cation of  the  rule  would  deprive  them  of  jurisdiction  to 
enter  upon  it.  If  the  justices  gave  themselves  jurisdiction 
to  make  an  order  by  finding  a  collateral  fact  or  facts 
essential  to  be  proved  in  order  to  warrant  the  making 
of  it  when  there  was  no  evidence  to  support  their  finding, 
this  Court  would  control  the  exercise  of  their  authority. 
But  when  the  fact  or  facts  to  be  proved  are  of  the  very 
essence  of  the  inquiry  and  there  is  evidence  before  the 
justices  on  both  sides,  we  should  not  interfere  simply 
because  we  think  it  would  have  been  better  if  they  had 
decided  differently.  It  would  be  contrary  to  the  esta- 
blished practice  of  this  Court  to  do  so.  Our  decision  is 
consistent  with  Reg,  v.  Bolton  (i),  where  the  Court 
laid  down  the  principle  that  it  would  not  interfere  with 
(a)  2  B.  #  5.  312.  (6)  1  Q.  B,  66. 


908 


MICHAELMAS  TEB^L 


180C*        the  decimon  of  the  justices  on  a  pure  question  of  fnet 
TU*»  QcfiBs     which  they  had  statutory  power  to  determine. 


V. 
ALX.SX* 


Mellor  J.  T  ara  of  the  same  opinion.  The  qiicJition 
depends  upon  what  does  the  statute  describe  as  mnsti- 
tuting  the  offence  charged.  If  it  inakea  a  certain  fact 
au  essential  ingredient  in  the  offence  the  justices  must 
inquire  into  and  determine  it  Stat  59  G-  S-  c.  12, 
s,  24w  makes  it  an  essential  matter  that  the  hoiiae 
ahouldbe  a  parish  housej  and  if  there  was  any  evidence 
of  that  fact  before  the  justices  we  cannot  interfere  with 
their  decision  even  if  we  thought  that  the  evideiiec  on 
the  other  side  preponderated.  But  the  justices  cannot 
give  themBelves  jurisdiction  by  an  erroneous  finding  on  a 
collateral  matter.  Ber^.  v.  Dayman  (a)  proceeds  on  that 
distinction,  and  with  respect  to  it  there  was  no  real 
differenee  of  opinion  between  Erie  J,  and  the  other 
members  of  the  Court. 

Shee  J.  The  object  of  stat  69  G.  3.  c.  12.  *.  24,  was 
to  provide  a  summary  remedy  by  complaint  of  the  church- 
wardens and  overseers  to  justices  where  peraons  either 
refuse  to  quit  parish  houses  after  having  been  allowed  td 
occupy  them  or  have  intruded  into  them*  The  justieca 
are  to  proceed  to  hear  and  determine  the  matter  of  the 
complaint,  and  there  can  be  no  complaint  under  the 
statute  unless  the  house  occupied  by  the  person  whom  it 
is  sought  to  eject  is  a  parish  house  or  dwelling  belonging 
to  or  provided  by  or  at  the  charge  of  a  parish  for  the 
habitation  of  the  poor.  Therefore  that  was  a  necessary 
matter  to  be  inquired  into  and  determined  by  the  jus- 
tices; and,  according  to  the  words  of  the  section,  '4f 
(a)  7E.fB.  672. 


V. 

Allen. 


XXX.   VICTORIA.  909 

they  shall  find  and  adjudge  the  same  to  be  true^  then^  1866. 
by  warrant  under  their  hands  and  seals,"  they  are  to  The  Queen 
cause  possession  of  the  premises  to  be  delivered  to  the 
chiu*chwardens  and  overseers^  and  there  is  no  appeal 
from  their  decision,  for  an  appeal  would  defeat  the 
object  of  the  statute.  I  cannot  distinguish  the  present 
case  from  Reg.  v.  Bolton  (a),  in  which  it  was  held  suffi- 
cient under  this  statute  that  the  complaint  before  the 
justices  brought  the  case  within  their  jurisdiction,  and 
therefore,  though  on  inquiry  their  decision  might  not 
be  wholly  satisfactory,  this  Court  would  not  interfere. 
If  the  justices  made  an  order  when  there  was  no  evidence 
before  them  upon  the  fact,  that  would  be  disregarding 
the  sections  of  the  statute.  But  here  was  evidence 
which  the  justices  determined  to  be  sufficient  to  warrant 
them  in  coming  to  the  conclusion  that  the  complaint 
was  true. 

LrsH  J.  The  information  is  not  before  us;  but  I 
presume  it  brought  the  case  within  stat.  59  G.  3.  c.  12. 
5.  24.,  and  if  so  it  would  state  that  the  present  applicant 
had  been  permitted  to  occupy  or  had  intruded  himself  into 
a  parish  house,  that  due  notice  to  quit  had  been  given 
to  him,  and  that  he  had  refused  to  give  up  possession. 
The  justices  were  bound  to  inquire  into  and  affirm  or 
disaffirm  each  of  those  allegations.  No  appeal  is  given 
against  their  determination,  and  there  is  no  provision  in 
the  statute  similar  to  sect.  58  of  stat.  9  &  10  Vict  c.  95., 
on  which  Thompson  v.  Ingham  (b)  was  decided,  and 
which  provides  that  the  County  Court  shall  not  have 
cognizance  of  any  action  in  which  the  title  shall) be  in 
question.  The  present  case  is  precisely  within]  the  doc- 
(a)  1  Q.  B,  66.  (A)  14  Q,  B.  710. 
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18G6.  triue  of  Reg,  v.  Bolton  {a) ;  where  the  Court,  in  a  conai- 
The  Quke:^  clered  judgoaent,  said,  p.  73,  '*  Where  a  charge  hai  been 
Atlisy  ^^'^  ^^^^  before  a  tnagistTate,  on  its  face  bringing  itself 
within  his  jurisdiction,  he  is  bound  to  commence  the 
inquiry :  iu  so  doing  he  undoubtedly  acts  within  hia 
jurisdiction!  but  in  the  course  of  the  inquiry,  evidence 
being  oflfcred  for  and  against  the  charge,  the  proper,  or 
it  may  be  the  irresistible,  conclusion  to  be  draurn  may 
be  that  the  offence  haa  not  been  committed,  and  $o  that 
the  case  iu  one  sense  was  not  within  the  jurisdiction. 
Now  to  receive  affidavits  for  the  purpose  of  shewing 
this  is  clearly  iu  effect  to  shew  that  the  magistrate'n 
decision  was  w^rong  if  he  affirms  the  charge,  and  not  to 
shew  that  he  acted  without  jurisdiction  :  for  they  would 
admit  that,  in  every  stage  of  the  inquiry  up  to  the  con- 
elusion^  he  could  not  but  have  proceeded,  and  that  if  he 
had  come  to  a  different  conclusion  bis  judgment  of 
acquittal  would  hftve  been  a  binding  judgment,  and 
barred  another  proceeding  for  the  same  off*ence.  Upon 
principle,  therefore,  affidavits  cannot  l>e  received  under 
such  circumstances.  The  question  of  jurisdiction  doea 
not  depend  on  the  truth  or  falsehood  of  the  charge,  but 
upon  its  nature :  it  is  determinable  on  the  commence- 
meat,  not  at  the  conclusion,  of  the  inquiry:  and  alfi^ 
davits,  to  he  receivable,  must  be  directed  to  what 
appears  at  the  former  stage,  and  not  to  the  faet^  dia> 
closed  in  the  progress  of  the  inquiry/^  Every  word  of 
that  passage  applies  to  the  present  c^se. 

Rule  discharged,  without  costs. 

(«)  1  Q,  B,  66. 
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1866. 


The  Queen  against  Backhouse.  Wednesday, 

^  Nw€mber2\tX. 


The  chairman  of  a  Local  Board  of  Health  in  a  non-corporate  district  ..  , ,.    „   ,., 
beinff  absent  during  an  annual  election  of  members  under  The  Public  vf  ,  o^ 
Health  Act,  1848,  11  &  12  Vict,  c,  63.,  and  being  by  reason  of  defect  in   f,  k  1 2^^^ 
his  eyesight  unable  by  personal  examination  to  ascertain  the  validity  of  ^^^  i-^  kic  . 
the  votes,  or  to  cast  tnem  up,  conducted  the  election  by  two  persons  ^  ^  Unn^'i} 
appointed  by  the  Local  Board  before  the  election  to  assist  and  attend  T^^. 
upon  him  for  that  purpose,  and  ascertained  the  validity  of  the  votes  ~a^^^'  r 
by  their  examination,  conducted  in  pursuance  of  his  directions,  and     i^^^  ^^ 
nothing  occurred  in  the  examination  which  had  not  been  provided  for  ^^*^'"'^fln/n 
by  his  directions,  op  which  required  his  presence.     On  a  quo  warranto   yP'^^f'^^^   • 
information  against  one  of  the  persons  so  elected:  Held,  q^  on 

1.  That  the  election  was  voii  ^  ^'^  ^'  ^' 

2.  That  the  relator  was  not  entitled  to  costs  under  stat  9  Ann,  c,  20.  *•  "• 
«.5. 

l  NFORMATION  in  the  nature  of  a  quo  warranto 
against  the  defendant  for  using  and  exercising  the 
office  of  a  member  of  the  Local  Board  of  Health  for  the 
district  of  the  township  of  Darlington^  in  the  county  of 
Durham,  not  comprising  the  whole  or  part  of  any 
corporate  borough  or  boroughs  constituted  under  and 
by  virtue  of  the  provisions  of  The  Public  Health  Act, 
1848,  11  &  12  Vict.  c.  68. 

Plea.  That  since  the  passing  of  The  Darlington 
Local  Board  Act,  1854,  17  &  18  Vict.  c.  clxxxi.,  and  by 
force  of  the  enactments  therein  contained,  one-third  of 
the  members  of  the  Local  Board  of  Health  go  out  of 
office  annually  on  the  26th  September,  and  the  day  of 
election  to  supply  the  vacancies  is  the  26th  September 
in  each  year;  that  on  the  26th  September,  a.d.,  1864, 
six  members,  being  one-third  of  the  Local  Board  of 
Health,  in  pursuance  of  the  provisions  of  the  statute 
went  out  of  office,  and  an  election  of  six  members  in 
their    place    was    held    according    to    the    provisions 

VOL.  VII.  3  o  B.  &  s. 
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1866.  of  the  statate  on  the  26th  September,  1864,  and 
The  QuBKN  *^®  chairman  of  the  Local  Board  of  Health,  to 
Bacmoubb,  ^^*'  ^°®  Joseph  Pease,  as  the  returning  officer  in 
that  behalf  according  to  the  provisions  of  The  PuUic 
Health  Act,  1848,  11  &  12  Vict  c.  63.,  in  that 
behalf  held  the  election.  The  plea  then  stated  that 
notice  of  the  election  containing  all  the  particulars 
required  by  sect.  23  was  duly  prepared,  signed  and  pub- 
lished by  the  chairman ;  that  the  defendant  being  duly 
qualified  to  be  elected  was  duly  nominated  for  the  office 
of  member  of  the  Local  Board,  and  other  persons, 
exceeding  in  the  whole  the  number  to  be  elected,  were 
in  like  manner  duly  nominated;  and  thereupon  the 
chairman  caused  voting  papers  in  the  form  directed  by 
the  statute  to  be  prepared  and  filled  up,  and  caused  to 
be  inserted  therein  the  names  of  all  the  persons  nomi- 
nated, and  caused  the  voting  papers  to  be  delivered  as 
by  the  statute  directed  ;  and,  the  persons  qualified  and 
entitled  to  vote  having  signed  the  same  and  voted 
thereby,  the  chairman  caused  the  voting  papers  to  be 
collected,  and  the  defendant  and  five  others  of  the 
candidates  obtained  the  greatest  number  of  votes, 
and  the  numbers  and  the  validity  of  the  votes 
given  for  the  candidates*  having  been  examined  and 
ascertained  and  cast  up  in  pursuance  of  the  provisions 
of  the  statute,  and  the  defendant  and  the  five  other 
persons  having  been  found  to  have  obtained  the 
greatest  number  of  valid  votes  duly  given,  collected 
and  received,  he,  together  with  the  five  other  persons, 
was  elected  and  certified  by  the  chairman  to  have  been 
elected  a  member  of  the  Board  of  Health,  &&,  speci- 
fying compliance  with  the  other  requisitions  of  sect.  27 ; 
and  the  defendant  being  so  elected  and  returned  by 
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the  chairman^  and  haying  received  such  notice  thereof,        xggQ, 
attended  a  meeting  of   the  Local  Board  and  made   "xho  Quesx 
declaration    of  his   qualification  as  required    by  the    «     ^'     , 
statute,    and   thereafter   and   not   before  acted   as   a 
member  of  the  Local  Board  of  Health,  &c 

Replication.  That  after  the  notice  of  the  election 
was  published  by  Joseph  Pease,  and  before  the  alleged 
election  was  held,  Joseph  Pease  absented  himself  from 
and  left  the  district  and  went  to  that  part  of  the  United 
Kingdom  called  Ireland,  and  remained  there  until  long 
after  the  alleged  election,  and  there  signed  the  certificate 
in  the  manner  after  mentioned,  and  Joseph  Pease,  as 
such  returning  officer  and  chairman,  did  not  on  the  day 
immediately  following  the  day  of  the  election  or  on  any 
other  day  immediately  succeeding  the  last  mentioned  day 
attend  at  the  office  of  the  Local  Board  of  Health,  and  did 
not  ascertain  the  validity  of  the  votes  by  an  examination 
of  the  rate  books  and  such  books  and  documents  as  he 
might  think  necessary,  and  by  examining  such  persons 
as  he  might  see  fit,  or  in  any  other  manner,  and  Joseph 
Pease  did  not  cast  up  such  of  the  votes  as  he  found  to 
be  valid  and  to  have  been  duly  given,  collected  or 
recorded,  and  did  not  ascertain  the  number  of  such 
votes  for  each  candidate,  but  absented  himself  wholly 
from  the  office  at  the  time  aforesaid,  and  sufifered  and 
permitted  other  persons  to  ascertain  the  validity  of  the 
votes,  and  to  cast  up  the  votes,  and  to  ascertain  the 
number  of  the  votes  for  each  candidate,  and  certified  the 
candidates  who  had  obtained  the  greatest  number  of 
votes  merely  on  the  faith  of  the  report  sent  to  him  by 
those  persons  and  not  otherwise,  and  signed  the  certifi- 
cate on  the  faith  of  such  report,  and  that  no  other  person 
3  o  2 


914  MICHAELMAS  TERM. 

1866.  was  appointed  bjr  tbe  Local  Board  of  Healtb  (Uie 
The  QuExa  election  not  being  the  firet  election)  to  exercise  or 
Raoehousk.  perform  any  of  the  powers  and  duties  vested  in  or 
imposed  npon  the  chairman  of  the  Local  Board  in 
relation  to  the  election,  nor  did  the  Local  Board  before 
or  during  the  election  appoint  a  competent  number  of 
or  any  person  or  persons  to  assist  and  attend  upon  the 
chairman  in  conducting  and  completing  the  dection. 

Rejoinder.  That  the  Local  Board  before  the  election 
appointed  a  competent  number  of  persons,  to  wit^  two  per- 
sons, that  is  to  say,  one  H.  D.  and  one  W.  H.^  to  assist  and 
attend  upon  the  chairman  in  conducting  and  completing 
the  election,  and  the  chairman,  who  by  reason  of  defect  in 
his  eyesight  was  unable  by  personal  examination  of  the 
rate  books  or  other  books  or  documents  to  ascertain  the 
validity  of  the  votes  or  personally  to  cast  them  up,  con- 
ducted the  election  by  H.  D.  and  W.  H.^  and  with 
their  assistance,  and  did  by  them  at  the  time  and  place 
in  the  plea  of  the  defendant  in  that  behalf  aUeged 
attend  at  the  office  of  the  Local  Board  of  Health,  and 
did  then  and  there  by  them  and  by  their  examination, 
conducted  according  to  and  in  pursuance  of  the  direc- 
tions of  Joseph  Pease  and  communicated  to  him  before 
he  signed  the  certificate  of  election,  ascertain  the  validity 
of  the  votes,  and  nothing  occurred  about  or  in  or  during 
or  connected  with  the  examination  which  had  not  been 
provided  for  by  the  directions  of  Josq^h  Pease  by  him 
before  given  to  his  assistants  or  which  in  any  way 
required  the  judgment,  personal  interference,  or  pre- 
sence of  Joseph  Pease :  and  Joseph  Pease  did  by  H.  D. 
and  W.  H.  cast  up  such  of  the  votes  as  on  such  exami- 
nation were  found  to  be  valid  and  to  have  been  duly 
given,  collected  or  received,  and  did  by  them  and  with 


V. 

Backhouse. 
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their  assktance  ascertain  the  number  of  votes  for  each  lSG6. 
candidate^  and  after  he  had  so  ascertained  the  same  did  The  Queen 
himself  sign  the  certificate^  and  during  all  the  time  of 
the  election  H.  D.  and  fV.  H.  had  the  means  of  im- 
mediate communication  with  Joseph  Pease  and  were 
directed  by  him  to  communicate  with  him  if  anything 
occurred  requiring  his  judgment,  personal  interference, 
or  presence,  and  no  such  thing  did  occur  during  the 
election,  and  Joseph  Pease  during  the  election  held 
himself  in  readiness  to  come  to  and  attend  personally 
at  the  place  of  election  on  receiving  any  such  commu- 
nication. Averment,  that  the  persons  so  appointed  to 
assist  the  chairman  in  the  election  did  in  all  things 
appertaining  to  the  election  follow  the  instructions  and 
directions  of  the  chairman  in  respect  of  the  election,  and 
Joseph  Pease  did  not  suffer  or  permit  any  persons  other 
than  the  persons  so  appointed  to  assist  him  to  ascertain 
the  validity  of  the  votes,  or  to  cast  up  the  votes,  or  to  ascer- 
tain the  number  of  the  votes  for  each  candidate,  nor  did 
he  notify  the  candidates  who  had  obtained  the  greatest 
number  of  votes  on  the  faith  of  any  report  sent  him  by 
any  persons  other  than  the  persons  so  appointed  or  on 
the  faith  of  anything  or  in  any  manner  other  than  as 
aforesaid :  and  that  the  defendant  had  not  at  the  time 
of  the  election,  or  until  after  he  made  such  declaration 
of  his  qualification  as  in  his  plea  mentioned  and  acted 
as  a  member  of  the  Local  Board,  any  notice  or  know- 
ledge of  the  absence  of  the  chairman  from  the  place  of 
election  or  of  any  irregularity  in  or  about  the  election. 

Demurrer,  and  joinder. 

Stat.  11  &  12  VicL  c.  63.  s.  21.  "At  every  election 
by  owners  of  property  and  ratepayers  under  this  Act, 
the  chairman  of  the  Local  Board  of  Health,  or,  in  case 
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1866.  of  the  first  election^  such  person  as  shall  be  appointed 
•  TboQuKKH  ^y  order  of  Her  Majesty  in  Council,  or  by  provisional 
3ACKH0U81-  Order  of  the  General  Board  of  Health,  (as  the  case  may 
require,)  shall  have  the  powers  and  perform  the  duties 
Tested  in  or  imposed  upon  the  said  chairman  by  this 
Act  in  relation  to  any  such  election,  and  shall  perform 
all  other  duties  which  it  may  be  requisite  for  him  to 
perform  in  conducting  and  completing  elections  under 
this  Act;  and  in  case  the  office  of  chairman  shall  be 
vacant  at  the  time  when  any  such  power  or  duty  must 
be  executed  or  performed,  or  in  case  the  chairman  or 
person  appointed  as  last  aforesaid,  from  illness  or  other 
sufficient  cause,  shall  be  unable  to  exercise  or  discharge 
such  powers  or  duties,  or  shall  be  absent,  or  shall  refuse 
to  act,  some  other  person  who  shall  be  appointed  (in 
case  of  the  first  election)  by  such  Order  in  Council  or 
provisional  order,  or  (in  any  other  case)  by  the  Local 
Board  of  Health,  shall  exercise  or  perform  such  of  the 
said  powers  and  duties  as  then  remain  to  be  exercised 
or  performed ;  and  the  said  Local  Board,  or  (in  case  of 
the  first  election)  the  person  appointed  by  such  Order 
in  Council  or  provisional  order,  shall,  before  or  during 
the  election,  appoint  a  competent  number  of  persons  to 
assist  and  attend  upon  the  chairman  or  the  person  so 
appointed  (as  the  case  may  require)  in  conducting  and 
completing  the  same/' 

Sect  26.  "  The  said  chairman  shall  cause  the  voting 
papers  to  be  collected  on  the  day  of  election  by  the 
persons  appointed  or  employed  for  the  purpose  in  such 
manner  as  he  shall  direct '/'  &c. 

Sect.  27.  ''The  chairman  shall,  on  the  day  imme- 
diately  following  the  day  of  the  election,  and  on  as 
many  days  immediately  succeeding  as  may  be  necessary, 
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attend  at  the  oflSce  of  the  Local  Board  of  Health,  and  1866. 
ascertain  the  validity  of  the  votes,  by  an  examination  of  xhe  QufjhT 
the  rate  books  and  such  other  books  and  documents  as  j^j^^j^^q^^j^ 
he  may  think  necessary,  and  by  examining  such  persons 
as  he  may  see  fit ;  and  he  shall  cast  up  such  of  the  votes 
as  he  shall  find  to  be  valid,  and  to  have  been  duly  given, 
collected,  or  received,  and  ascertain  the  number  of  such 
votes  for  each  candidate;  and  the  candidates  to  the 
number  to  be  elected  who,  being  duly  qualified,  shall 
have  obtained  the  greatest  number  of  votes,  shall  be 
deemed  to  be  elected,  and  shall  be  certified  as  such  by 
the  said  chairman  under  his  hand ;  and  to  each  person 
so  elected  the  said  chairman  shall  send  or  deliver  notice 
of  such  election;  and  the  said  chairman  shall  also  cause 
to  be  made  a  list  containing  the  names  of  the  candi- 
dates, together  with  (in  case  of  a  contest)  the  number 
of  votes  given  for  each,  and  the  names  of  the  persons 
elected,  and  shall  sign  and  certify  the  same,  and  shall 
deliver  such  list,  together  with  the  nomination  and 
voting  paper  which  he  shall  have  received,  to  the  Local 
Board  of  Health  at  their  first  or  next  meeting  (as  the 
case  may  be),  who  shall  cause  the  same  to  be  deposited 
in  their  office,  and  the  same  shall,  during  office  hours 
thereat,  be  kept  open  to  public  inspection,  together  with 
all  other  documents  relating  to  the  election,  for  six 
months  after  the  election  shall  have  taken  place,  without 
fee  or  reward ;  and  the  said  chairman  shall  cause  such  list 
to  be  printed,  and  copies  thereof  to  be  affixed  at  the 
usual  places  for  affixing  notices  of  parochial  business 
within  the  parts  for  which  the  election  shall  have  been 
made.'' 

Picherhy  {Quain  with  him),  in  support  of  the  de- 
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1S66.  mmrer, — The  electioa  of  the  dcfeodapt  to  be  a  moinbcr 
^boQuKKs^  *^f  ^^^  LcM3al  Board  of  Health  was  invalid  havmg  been 
Balkjuouhe  ^^^^  ^  ^^^  absence  of  the  chairman.  No  person  vfm 
appointed  by  the  Local  Board  to  act  for  bim  in  hia 
absence  under  atat,  11  &  12  Vict  c,  63*  *.  21*:  the  two 
persons  described  in  the  pleadings  were  appointed 
under  that  section  to  assist  and  attend  upon  him  in 
conducting  and  completing  the  election.  The  casting 
up  the  votes  and  ascertaining  which  candidute  hab 
received  the  greatest  numljer  of  legal  votes  is  a  judicial 
act  which  cannot  be  performed  by  deputy*  On  the 
making  of  the  rule  absolute  for  this  intormation  {a)^ 
Crompton  J,,  in  the  Bail  Courtj  said  that  this  was 
much  the  same  as  if  a  barrister  to  whom  n  cause 
had  been  referred  were  to  leave  it  to  be  decided  by  hi» 
cicrkj  or  a  Judge  were  to  leave  a  case  to  be  conducted 
by  one  of  the  Masters, 

Manisty  {Bew  with  him),  contra,^ — The  question  is 
whether^  there  having  been  no  miscarriage  in  the  election, 
the  persons  elected  are  not  entitled  to  act  as  members 
of  the  Local  Board.  The  chairman  is  iu  a  oertaia  sense 
returning  officer.  Sect.  26  does  not  require  bim  to  ooUect 
the  voting  papers,  but  to  "  cause  the  voting  papers  to 
be  collected  on  the  day  of  election  by  the  persons  ap- 
pointed or  employed  for  the  purpose."  {Aldlor  J* 
Under  sect,  27  he  id  to  attend  on  tlie  day  following  the 
election  and  ascertain  the  validity  of  the  vote*  by 
oMirnithn^  the  ri\U'  Itnfiks  nnr!  mm-Ii  othf^r  IkhAs  niul 
documents  as  he  may  think  proper,  and  by  examining 
such  persons  as  he  may  think  fit  i  and  he  is  to  "  cast 
up  such  of  the  votes  as  he  shall  find  to  be  valid,  and 
(fl)  12  L.  T,  N.  S.  570. 
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to  have  been  duly   given^  collected^  or  received,  and        1866. 
ascertain  the  number  of  such  votes  for  each  candidate."    The  Qubsn 
Lush  J.     The  language  of  sect.  27  is  very  different    baokhoosb. 
from  that  of  sect.  26.]     Still  the  question  is,  whether 
the  default  of  the  chairman  vitiates  the  election. 

CocKBVBN  C.  J.  Our  judgment  must  be  for  the 
Crown.  The  presence  of  the  chairman  at  the  election 
is  necessary,  for  he  is  to  conduct  it,  and  he  cannot  tell 
what  questions  may  arise  in  his  absence.  Sect.  21 
makes  provision  for  the  case  in  which  the  chairman  is 
from  illness  or  other  sufficient  cause  unable  to  discharge 
his  dpties,  or  is  absent,  or  refuses  to  act.  If  that  is  not 
complied  with  there  is  no  election. 

Mellor  and  Lush  JJ.  concurred. 

Judgment  for  the  Crown. 


In  Hilary  Term,  1867. 

Quain  {Pichering  with  him)  applied  for  a  rule  calling       [1867]. 
upon  the  defendant  to  shew  cause  why  the  Master  should  [Thursday, 
not  tax  the  prosecutor's  costs. — The  office  of  member    ^^^^    *  -J 
of  a  Local  Board  of  Health  is  within  stat.  9  Ann,  c.  20. 
5.  5.,  which  entitles  to  costs  a  successful  relator  in  an 
information  in  the  nature  of  a  quo  warranto.    There 
are*  three  classes  of   Local  Boards  of  Health : — ^those 
in  corporate  districts,  in  districts  partly  corporate  and 
partly    noncorporate,   and    in    noncorporate  districts. 
The  Local  Board  of  Darlington  district  is  of  the  latter 
class,  and  though  it  has  no  corporate  name  it  has  the 
characteristics  of  a  corporation,  such  as  a  seal,  sect.  35, 
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[1S67.]  and  the  capacity  of  taking  lands  to  themselves  and  their 
TksQcEn^  sacoessora,  sect  84,  which  makes  them  in  the  nature  of 
B^cuomr.  *  ^^7  corporate,  as  the  churchwardens  and  overseers 
of  a  parish  are  by  stat.  59  G,  8.  c.  3.  s.  12.;  SmUh  v. 
Adkms  (ay  Also  they  have  the  power  of  taxation  and 
management  of  the  district.  [Lush  J.  In  the  case  of 
a  noncorporate  district  the  seal  does  not  by  itself  authen- 
ticate documents,  nor  represent  the  Board  like  a  common 
seal:  contracts  are  to  be  signed  by  five  members,  as 
well  as  sealed  or  stamped  with  the  seal.]  The  title  and 
recital  of  stat.  9  Ann.  e.  20.  shew  that  it  is  not  confined 
to  oflSoers  of  municipal  corporations:  a  borough  is  not 
necessarily  a  corporate  place.  [MeOor  J.  The  word 
"  places"  in  the  recital  means  places  having  such  oflSoers 
as  mayors,  baiUfl^  portreeves  and  the  like.  Cockbum  C.  J. 
All  the  oflSces  mentioned  in  the  statute  relate  to  muni- 
cipal corporations  and  boroughs.  Blackburn  J.  referred 
to  Rex  V.  WalKi  (6).]  Quasi  corporate  oflicers  are 
ejuadem  generis  as  those  mentioned  in  the  statute.  All 
the  cases  are  referred  to  in  Rex  v.  M^Kay  (c);  in  none 
of  them  did  the  question  arise  whether  officers  of  a 
quasi  corporation  were  within  it.  In  Uoyd  v.  The 
Queen,  m  error  (if),  Erie  C.  J.  said  that  the  statute  was 
wider  than  the  construction  put  upon  it  in  Rex  v. 
McKay, 

CocKBURN  C.  J.  The  true  construction  was  put 
upon  stat.  9  Ann.  c.  20.  «.  &  in  Rex  v.  M^Kay  (c). 
This  class  of  corporations  had  no  existence  at  the  time 
of  the  passing  of  that  statute ;  and  the  L^islature  had 
in  their  mind  the  offices  of  municipal  corporations  pro- 

(a)  SM.^W.  362.  370.  (6)  5  T.  R.  375. 

(c)  5  ^.  #  C  §40.  (<0  2  ^.  #  &  656.  662. 


XXX.    VICTORIA. 


921 


perly  so  called.     The  statute  has  indeed  been  extended       [1867.] 
to  offices  of  a  corporate  character  though  not  in  a    TheQuxxH 
municipal  corporation.      But    it  does  not  extend  to    Bacxbouss. 
offices  of  a  quasi  corporate  character  where  there  is 
no  municipal  corporation:  at  all  events  I  fed  myself 
bound   by  the  rule  which  the  cases  have  laid   down 
on  the  construction  of  this  statute.     It  seems  however 
desirable  that  the  Legislature  should  interfere  and  make 
provision  for  costs  in  cases  not  within  it 

Blackbubn  J.  Stat.  9  Ann.  c.  20.  does  not  give  a 
right  to  costs  in  respect  of  all  offices  of  a  corporation, 
but  only  in  respect  of  offices  of  a  similar  kind  to  those 
mentioned  in  the  Act,  viz.  mayor,  bailiff  and  portreeves 
'' within  cities,  towns  corporate,  boroughs,  and  places,'' 
by  which  I  imderstand  places  of  a  similar  kind  with 
those  before  mentioned.  That  is  the  true  construction 
which  I  should  put  on  the  statute  if  the  question  were 
new;  and  when  we  see  that  all  the  cases  on  the  con- 
struction of  it  from  Rex  v.  fFillianu  (a)  are  uniform  it 
is  impossible  to  construe  it  otherwise. 

Mellor  and  Lush  JJ.  concurred. 

Rule  refused. 

(a)  1  Burr.402;  IW.BL93, 
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Abmii6er24th. 

Quo  warranto. 

Corporate 

office. 

Election. 

Renffnationm 


The  Queen  against  Blizabd. 


Where  a  person  wrongfully  elected  to  a  corporate  ofBce  and  admitted 
into  it  resigns,  and  his  resignation  is  accepted,  another  candidate  who 
claims  to  h/kxe  been  duly  elected  and  to  be  admitted  into  the  office  is 
entitled  to  a  qno  warranto. 


TN  this  Term,  Nov,  12,  Dawdeswett  obtained  a  rale 
calling  upon  the  defendant  to  shew  cause  why  au 
information  in  the  nature  of  a  quo  warranto  should  not 
be  exhibited  against  him  to  shew  by  what  authority  he 
claimed  to  exercise  the  ofSce  of  a  town  councillor  of  the 
borough  of  Tewkeibujy,  on  the  grounds  that  he, 
being  mayor  of  that  borough  and  returning  officer 
who  presided  at  the  election,  was  not  eligible  as  a  candi- 
date for  the  office  of  councillor  for  the  borough  at  the 
election  of  councillors  on  the  1st  November  last ;  that 
on  that  day  the  defendant  was  not  duly  elected  a 
councillor  for  the  borough ;  and  that  his  election  was 
void. 

It  appeared  from  the  affidavits  of  the  relator  that  he 
was  a  burgess  of  the  borough  of  Tewkesbury,  qualified 
to  be  elected  a  councillor  of  that  borough ;  that  on  the 
1st  November,  1866|  one  third  part,  viz.^  four  of  the 
councillors  who  had  then  been  longest  in  office  without 
re-electiony  went  out  of  office,  and  the  defendant,  a  bur- 
gess of  the  borough,  was  one  of  those  four,  and  that 
there  were  no  wards  in  the  borough ;  that  on  that  day 
an  election  of  four  couucillors  to  supply  the  place  of 
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those  who  so  went  out  of  office  was  held  before  the  1866. 
defendant  (he  being  mayor  and  returning  officer  of  the  The  Queen^ 
borough,  duly  elected  and  entitled  to  hold  and  exercise  blwakd. 
the  office  of  mayor  until  the  9th  Novembevy  and  until 
his  successor  should  have  been  duly  elected  and  have 
accepted  the  office  of  mayor)  one  portion  of  the  day, 
aiid  before  J.  F.  Prosser,  deputy  mayor,  the  other 
portion  of  the  day,  and  before  the  assessors ;  that  on 
the  29th  October  the  defendant,  being  then  on  the 
burgess  roll  of  the  borough,  permitted  and  allowed  him- 
self to  be  nominated  for  the  office  of  a  councillor  of  the 
borough,  and  on  the  1st  November ^  although  disqualified, 
permitted  and  allowed  himself  to  be  re-elected  as  a  coun- 
cillor of  the  borough  in  the  place  of  one  of  those  who 
had  so  gone  out  of  office,  and  at  that  election  the  bur- 
gesses re-elected  him  accordingly;  and  notwithstand- 
ing  the  notice  after  mentioned  at  the  conclusion  of 
the  election,  J.  F.  Prosser,  acting  as  the  deputy  of  the 
defendant,  and  the  assessors  together  examined  the 
voting  papers  delivered  to  them  at  the  election,  and 
ascertained  and  declared  the  defendant  to  be  one  of  the 
four  burgesses  having  a  majority  of  votes  and  to  be 
duly  re-elected  to  be  a  councillor  of  the  borough  in  the 
place  of  one  of  the  four  councillors  who  had  so  gone  out 
of  office  according  to  the  provisions  of  The  Municipal 
Corporations  Acts ;  that  at  the  election  the  defendant, 
as  mayor  of  the  borough,  presided  for  about  three  hours 
and  received  voting  papers  on  behalf  of  himself  and  the 
other  candidates,  and  voted  for  himself  as  a  candidate. 
That  at  the  election  the  relator  was  a  candidate  for  the 
office  of  councillor  and  was  duly  nominated  on  the  29th 
October,  and  at  the  opening  of  the  poll  at  the  election 
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1866.  caused  to  be  served  on  the  defendant,  the  deputy  mayor, 
The  QuEEx  ^^^  ^^^  assessors  and  deputy  assessor  respectively,  a  notice 
Blibabd.  "  ***  *^®  ^^  George  BUzard,  one  of  the  persons  nomi- 
nated for  the  ofSce  of  councillor  at  this  present  election, 
being  the  present  mayor  of  the  said  borough,  is  disquali- 
fied for  the  office  of  councillor  and  inelegible  to  be 
nominated  or  elected  a  councillor  of  the  said  borough 
during  the  term  of  his  mayoralty,  and  therefore  that  all 
votes  given  to  the  said  George  BUzard  will  be  thrown 
away^' ;  that  he  also  caused  copies  of  a  similar  notice 
addressed  to  the  burgesses  to  be  posted  on  the  outside 
of  the  town  hall  and  of  the  market  place,  and  to  be 
distributed  at  various  houses  and  shops,  and  to  be 
exhibited  and  carried  on  boards  during  the  hours  of 
polling  through  the  public  streets.  That  there  were  only 
four  vacancies  and  only  three  other  candidates  besides 
the  relator  and  the  defendant ;  that  a  considerable  number 
of  burgesses  at  the  election  duly  gave  their  votes  for  the 
relator  as  councillor,  and  at  the  close  of  the  poll  and 
before  the  declaration  was  made  he  gave  a  notice  to  the 
mayor  and  assessors  by  which  he  claimed  to  have  been 
duly  elected  a  councillor  of  the  borough,  and  required 
them  to  return  his  name  in  the  list  of  persons  elected, 
and  not  to  return  the  name  of  the  defendant  as  coun- 
cillor, he  being  disqualified ;  the  name  of  the  defendant 
was  however  returned  as  having  been  elected.  That 
the  defendant  on  the  5th  November  made  and  subscribed 
the  declaration  contained  in  sect  50  of  stat.  5  &  6  fF.  4. 
c.  76.,  and  took  upon  himself  the  office  of  councillor 
of  the  borough,  and  had  assumed  to  act  and  acted  as 
such  since  the  election;  and  that  the  relator  on  the  6th 
November  duly  qualified  as  councillor  by  making  and 
subscribing  the  same  declaration. 
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The  affidavit  of  the  defendant  in  answer  stated  that^  1866. 
in  consequence  of  his  sudden  indisposition  at  the  election  The  Quben 
of  councillors  on  the  1st  Naoemher  at  the  commence-  bliIabd. 
ment  of  the  election^  his  deputy  presided  and  acted  as 
retuniing  officer;  that  he  afterwards  presided  for  about 
an  hour,  when  he  was  obliged  to  leave,  and  did  not 
again  preside  during  the  day,  and  his  deputy  again  acted 
for  him ;  that  the  notices  by  the  relator  stating  that  he 
was  disqualified  for  the  office  of  town  councillor  by 
reason  of  his  then  being  the  mayor  misinformed  him 
of  the  true  reason  of  his  disqualification  for  the  office 
of  councillor,  and  being  then  unaware  that  he  was  dis- 
qualified for  the  office  by  reason  of  his  acting  as 
returning  officer  by  himself  and  his  deputy  at  the 
election,  he  by  himself  and  his  deputy  continued  to 
receive  the  votes  of  the  burgesses  on  his  behalf  as  he 
was  then  advised  and  was  of  opinion  that  he  was  not  dis- 
qualified on  the  ground  mentioned  in  the  notices;  that 
there  was  no  meeting  of  the  council  between  his  election 
on  the  \%i November  and  the  9th  November;  that,  having 
been  advised  between  the  time  of  his  making  the  declara- 
tion and  that  meeting  that  his  election  was  void  by 
reason  of  his  acting  as  returning  officer  by  himself  and 
his  deputy,  he  attended  that  meeting  and  resigned  his 
office  as  councillor  on  the  first  opportunity  he  had  of 
doing  so,  which  resignation  was  unanimously  accepted 
by  the  council  and  entered  on  the  minutes  of  the  pro- 
ceedings ;  that  after  his  resignation  as  councillor 
and  in  the  due  course  of  the  proceedings  at  the  meeting 
on  the  9th  November  he  was  duly  elected  an  alderman  of 
the  borough ;  that  the  relator  was  present  at  that  meeting 
and  was  aware  of  the  proceedings  both  with  regard  to 
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1866.  his  resignation  of  the  office  of  councillor  and  his  election 
The  Quux  &8  alderman ;  that  the  relator  did  not  apply  for  a  quo 
BLiIlaD.  warranto  until  the  12th  November ^  thereby  allowing 
seven  days  to  elapse  between  the  time  of  the  defendant 
taking  the  declaration  and  the  application,  and  three 
days  after  the  defendant  had  resigned  the  office  of 
councillor;  and  that  the  defendant  had  not  in  any  way, 
either  directly  or  indirectly,  acted  in  or  exercised  the 
office  of  a  town  councillor  of  the  borough  since  the 
31st  October,  except  by  making  the  declaration  of  office, 
but  that  on  his  election  as  alderman  he  took  his  seat 
and  acted  as  an  alderman  at  the  meeting  of  the  ooimdl 
on  the  9th  November. 

Powell  shewed  cause. — The  defendant,  on  being  in- 
formed that  he  was  disqualified  by  reason  of  his  having 
been  returning  officer,  resigned,  and  his  resignation  was 
accepted  before  this  rule  was  moved  for.  Therefore 
he  is  no  longer  in  the  office,  and  this  proceeding  to 
remove  him  is  unnecessary*  Moreover  he  was  misled 
by  the  notice  given  by  the  relator  at  the  election  as 
to  the  ground  of  disqualification.  [He  was  then 
stopped.] 

Cooke  and  Dowdeswell,  in  support  of  the  rule. — The 
relator  claims  to  be  admitted  into  the  office  of  town 
councillor  instead  of  the  defendant,  as  the  votes  given 
for  him  at  the  election  after  the  notice  of  disqualification 
were  thrown  away ;  Reff.  v.  Cooks  (a).  There  being  no 
wards  in  the  borough  of  Tewkesbury  the  mayor  was  ex 
necessitate  the  returning  officer,  and  therefore  disqualified 
(a)  3  £•  ff  B.  249. 
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from  being  a  candidate,  and  it  was  not  necessary  to  state  1866. 
in  the  notice  the  ground  of  his  disqualification.  The  The  Quvbm 
defendant  was  in  office  when  this  rule  was  moved  for,  buIabd. 
and  he  cannot  by  resigning  deprive  the  relator  of  the 
right  to  have  it  made  absolute,  in  order  that  judgment 
of  ouster  may  be  entered  upon  the  record  either  after 
a  disclaimer  by  the  defendant  or  after  a  trial  of  the 
information,  and  a  finding  that  his  election  was  void ; 
unless  that  judgment  shewed  that  the  relator  had  a 
right  to  be  admitted  he  could  not  have  a  mandamus  to 
admit  him ;  Reg.  v.  Cooks  (a),  per  CrompUm  J.  There- 
fore resignation  of  the  office,  though  before  the  rule  was 
moved  for  and  though  accepted,  is  not  sufficient :  resig- 
nation assumes  that  the  party  resigning  was  in  the 
office.  Also  by  the  defendant  taking  upon  himself  the 
office  and  acting  as  town  councillor  there  was  a  contempt 
of  the  Crown.  In  Rex  v.  Warhw  {b)  Lord  EUenboraugh 
said:  ''Assuming  it  to  be  a  valid  resignation,  still  the 
rule  must  be  made  absolute ;  for  a  resignation  was  not 
an  answer,  although  it  might  regulate  the  discretion  of 
the  Court  in  imposing  the  fine.''  [They  cited  Reg.  v. 
Marion  (c),  Reg.  v.  Hartley  (d),  Reg.  v.  Eanuhaw  (0), 
Reg.  V.  Sidney  (/),  and  Reg.  v.  Apphyard  (^),  cited  there 
by  Cowling.]    The  Court  then  called  on 

Powell. — The  relator  was  present  when  the  defend- 
ant was  admitted.  {^Cooke,  But  not  as  councillor.] 
In  none  of  the  cases  cited  had  the  parties  resigned 
office  before  the  rule  was  moved  for.    [Mellor  X.     The 

(a)  3  £1  #  B.  249.  253.  <ft)  2  iif.  #  A  76, 76. 

(e)  4  Q.  B.  146.  (<0  3  £  #  B.  143. 

(«)  3£  #  B.  143,  note (c).  (f)  2  Z.  itf.  #  P.  149. 

(ff)  29  Jan.  1861. 

VOL.  VII.  8   P  B.    &   8. 
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1866.  information  would  contain  two  distinct  allegations^ 
TheTQcEKH  *^**  *^^  defendant  "  for  and  daring  all  the  time  &c. 
BliIabd  ^^^^  there  claimed,  and  still  doth  there  claim  to  be 
town  councillor  of  the  said  borough/'  Comer  Crown 
Practice,  Forms  No.  clix.^  p.  120.  And  the  form  of 
disclaimer  refers  to  the  past  admitting  that  the  defen- 
dant ''hath  usurped''  the  office;  Id.,  Forms  clxix.^ 
p.  126.] 

CocKBtJRN  C.  J.  At  first  I  entertained  a  strong 
impression  that  this  rule  was  unnecessary  and  ought  to 
be  discharged^  but  Mr.  DowdeswelTs  argument  has 
convinced  me  that  that  impression  was  wrongs  and 
that  the  rule  ought  to  be  made  absolute.  I  am  far 
from  saying  that  if  a  person  elected  and  admitted  to 
an  office  discovers  that  for  want  of  qualification  or  for 
any  other  sufficient  reason  he  ought  not  to  have  been 
elected  and  admitted  into  it^  and  resigns  it,  a  proceeding 
by  quo  warranto  would  be  necessary  in  order  to  deprive 
him  of  all  interest  and  right  in  that  office,  and  to 
authorize  a  fresh  election.  And,  in  the  cases  in  which  a 
quo  warranto  was  held  to  be  necessary  notwithstanding 
the  resignation  of  the  party  against  whom  the  proceed- 
ing was  directed,  the  resignation  took  place  after  the 
rule  nisi  had  been  obtained.  Therefore  I  do  not  pro- 
ceed upon  the  authority  of  those  cases.  If  the  object 
were  merely  to  vacate  the  office  so  that  a  fresh  election 
might  take  place,  it  is  obvious  the  resignation  of  the  office 
would  effect  it  as  well  as  the  removal  from  the  office  by  an 
information  in  the  nature  of  a  quo  warranto;  but  in  the 
present  case  the  proceeding  is  instituted  by  a  relator  who 
not  only  denies  the  validity  of  the  election  of  the  person 
against  whom  he  moves,  but  also  claims  to  have  been 
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elected  and  to  be  admitted  into  the  oflBce.    The  relator       1866. 


says  that  notice  was  given  of  the  disqualification  of  the  The  Qubbn 
defendant,  and  that  the  votes  given  in  his  favour  after  bujbaed. 
that  notice  were  thrown  away,  and  that  the  effect  of  that 
is  to  place  him  in  a  majority  and  entitle  him  to  be 
elected.  Now,  in  order  to  enable  the  relator  to  stand 
in  that  position  and  be  admitted  into  this  office,  it  must, 
as  he  maintains,  necessarily  be  assumed  that  there  was 
never  any  election  of  the  defendant.  A  resignation 
implies  that  the  person  resigning  was  elected  into  the 
office  which  he  resigns,  for  a  person  cannot  resign  that 
which  he  never  had.  Therefore  the  acceptance  of  the 
resignation  of  the  defendant  by  the  corporate  body 
assumes  that  he  had  been  properly  elected ;  and  to  dis- 
charge this  rule  on  the  ground  that  the  resignation  was 
sufficient  would  deprive  the  relator  of  the  advantage 
which  he  would  have,  either  of  ousting  the  defendant 
if  the  proceedings  were  carried  to  their  ultimate  result, 
or  of  having  it  admitted  on  the  record  that  the  defendant 
has  no  present  right  to  the  office,  and  never  had  any. 
The  effect  of  a  resignation  would  only  be  to  send  the 
parties  to  a  fresh  election,  whereas  the  effect  of  a  dis- 
ckdmer  or  judgment  for  the  Crown  would  be  to  displace 
and  oust  the  defendant,  leaving  it  open,  which  otherwise 
it  would  not  be,  to  the  relator  to  claim  the  office,  and  upon 
a  mandamus  to  be  admitted  into  it.  The  counsel  for  the 
relator  were  therefore  right  in  their  contention  that  it  is 
necessary,  in  order  to  do  justice  between  these  parties, 
that  this  proceeding  should  have  been  resorted  to,  and 
consequently  this  rule  must  be  made  absolute  unless  the 
defendant  undertakes  to  disclaim  the  office  in  the  usual 
formal  manner. 

Then  comes  the  question  whether  we  shall  give  the 
3  p  2 


V. 

Blizabd. 
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1866.        relator  his  costs.     To  a  certain  degree  the  defendant 

The  QuBEM  ^^  placed  in  a  false  position  by  the  relator.  The 
notice  given  to  the  electors  of  the  disqualification  of 
the  defendant  was^  to  say  the  least  of  it,  ambiguons. 
If  the  defendant  had  been  informed  of  the  true  ground 
of  his  disqualifix^tion,  he  would  probably  have  with- 
drawn from  being  a  candidate,  or  at  all  events  would 
not  have  taken  upon  himself  the  office.  There  is  also 
some  doubt  whether  the  notice  was  sufficient  to  cause 
the  votes  given  to  the  defendant  to  be  thrown  away. 
For  these  reasons  I  think  we  are  not  called  upon  to 
award  to  the  relator  the  costs  of  this  rule,  which  are 
within  our  discretion.  The  relator  is  entitled  by  stat. 
9  Awi.  c.  20.  s.  5.  to  the  costs  of  filing  the  information, 
and  incident  to  it,  and  of  the  disclaimer. 

Mellor  J.  concurred. 

Lush  J.  I  was  at  first  under  the  impression  that 
this  rule  was  useless,  and,  if  so,  it  would  have  been 
discharged  with  costs;  but,  as  the  relator  intends  to 
claim  to  be  admitted  into  the  office,  he  is  entitled  either 
to  try  the  validity  of  the  defendant's  election  by  quo 
warranto  or  to  have  a  disclaimer  by  the  defendant  on 
the  record. 

For  the  reasons  given  by  my  Lord  I  think  that  there 
ought  to  be  no  costs  of  this  rule. 

Rule  absolute  accordingly. 
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1866. 


Wood  and  Babbow,  appellants,  Bowbon,       ^^f4,h. 

Certain  members  of  an  association,  of  which  A,  and  B,  were  respectively  employer. 
chairman  and  secretary,  were  in  the  employment  of  C   Early  in  October ^   jij^ai  com- 
without  notice  to  him,  two  of  his  workmen  who  had  been  seen  in  con-   ffination  of 
versation  with  B,  suddenly  left  his  service ;  he  inquired  of  B,  why  the   yjorkmen. 
men  left,  and  B.  said  he  must  know  it  was  on  account  of  his  apprentices.    Conviction  fur 
Most  of  his  men  having  stopped  soon  after,  he  wrote  to  the  secretary  to  ask  y^,-^  threat. 
the  reason  why  his  men  were  taken  away  from  him.    At  a  meeting  of  Evidence 
the  association  at  which  A.  and  B.  were  present,  a  letter  was  written   against  one. 
by  B.  to  the  respondent  communicating  a  previous  resolution  of  the 
association  that  no  member  of  it  would  work  for  him  until  he  parted 
with  some  of  his  apprentices,  and  stating  how  many  he  would  be 
allowed,  and  that  there  would  be  so  much  expense  to  ^ay  before  any 
member  of  the  society  would  work  for  him.  On  an  information  under  stat. 
6  G.  4.  e.  129.  s.  3.  against  A.  and  B,  for  forcing  or  endeavouring  to 
force  the  respondent  to  limit  the  number  of  his  apprentices,  the  justices 
convicted  them.    Held, 

1.  That,  as  the  justices  had  not  drawn  the  inference  that  the  com- 
munication of  the  resolution  in  answer  to  the  inquii}r  of  the  respondent 
was  intended  as  a  threat,  the  evidence  was  not  sufficient  to  support  the 
conviction. 

2.  Quaref  whether  the  combination  of  the  workmen  and  the  resolution 
were  illegal? 

3.  Qum,  whether  a  conviction  of  A.  and  B.  for  a  joint  threat  can  be 
supported  against  A.  by  proof  of  a  threat  by  him  only  ? 


r^ASE  stated  by  juatioes  under  stat.  20  &  21  Vict, 
c.  48.  s.  2. 
At  a  Petty  Sessions  held  in  Stocktons  in  the  county 
of  Durham,  on  the  20th  December ,  1865,  upon  an 
information  preferred  by  the  respondent  against  the 
appellants  under  stat.  6  Cr.  4  c.  129.  s.  S.,  charging  that 
the  appellants  did  '^  unlawfully,  by  using  certain  threats, 
force  or  (a)  endeavour  to  force  the  respondent  to  limit 
the  number  of  his  apprentices/^  the  appellants  were 
convicted  and  adjudged  to  be  imprisoned  and  kept  to 
hard  labour  for  one  calendar  month. 

(a)  Sic. 
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1866.  The  respondent  was  a  master  builder  in  Stockton,  and 

Wood  *he  appellants  were  bricklayers,  members  of  a  society 
BowaoH.  ®^  association  called  The  United  Order  of  BricUayers, 
the  appellant  Wood  being  the  president  and  the  appel- 
lant Barrow  the  secretary.  On  a  Monday  morning  in 
the  early  part  of  October  the  respondent  was  engaged 
at  certain  buildings  in  Stockton  which  he  was  then  con- 
structing for  one  Mr.  H.y  and  when  there  he  saw  the 
appellant  Barrow  and  another  man  named  O'Hiira  stand- 
ing within  about  thirty  yards  of  one  of  the  buildings. 
The  respondent  sent  two  of  his  men  for  a  ladder  when 
they  were  stopped  by  Barrow  and  O^Hara,  who  both 
spoke  to  them.  The  men  then  went  back  to  the  build- 
ing and  began  to  pick  up  their  tools,  and  stated  that 
they  had  been  stopped  by  Barrow  and  O^Hara,  The 
respondent  asked  Barrow  and  O'Hara  the  reason  why 
the  men  had  been  stopped,  and  they  told  him  that 
he  must  know  it  was  on  account  of  his  apprentices. 
In  October  the  respondent  had  four  apprentices.  All 
his  men  stopped  at  that  time  with  the  exception  of  two 
bricklayers.  There  was  no  agreement  between  the 
respondent  and  his  workmen  with  regard  to  the  time 
that  the  engagement  between  them  should  continue ; 
the  men  were  at  liberty  to  leave  and  the  respondent  to 
discharge  at  any  time.  About  two  or  three  weeks  after 
the  stoppage  the  respoildent  wrote  to  the  appellant 
Barrow  the  following  letter : — 

'^Norton  Road,  Oct.  28,  1865. 
*'  To  the  Secretary  of  the  Bricklayers'  Union. 
"  Sir. 

*'  Will  you  please  to  inform  me  what  is  the  reason 
that  my  men  were  taken  away  from  me.      I  have  heard 
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that  it  was  because  I  employed  too  many  apprentices.  1866. 
Of  this  I  had  no  notice.  I  should  like  you  to  let  me  wood 
know  what  you  require  me  to  do.  Bowboh. 

"  Yours  respectfollyy  Thonuu  BownmJ* 

In  reply,  the  respondent  received  the  following  letter 
in  the  handwriting  of  the  appellant  Barrow: — 

*'  Sir-  Black  Horse,  October,  28. 

*^  At  a  summoned  meeting  held  at  the  above  place 
of  The  United  Order  of  Bricklayers  it  was  proposed, 
seconded  and  carried  unanimously,  that  no  society  brick- 
layer will  work  for  Thomas  Bowron  until  such  times  as 
he  parts  with  some  of  his  apprentices,  namely,  he  will 
be  allowed  two,  and  when  his  oldest  apprentice  arrives 
to  his  last  year  of  servitude  he  wiU  be  allowed  a  third, 
and  until  then  there  will  be  no  society  bricklayer  work 
for  him ;  and  further  there  will  be  so  much  expenses  to 
pay  as  well  before  any  society  bricklayer  will  work  for 
the  said  Thomas  Bowron* 

"By  order  of  the  Society.'' 

This  letter  was  written  at  a  meeting  of  The  United 
Order  of  Bricklayers^  at  which  meeting  Wood  and 
Barrow  were  present ;  the  former  acting  as  chairman, 
the  latter  as  secretary. 

Shortly  after  the  receipt  of  the  above  letter  the 
respondent  had  a  demand  made  upon  him  for  18/.  by 
the  appellant  Wood,  who  stated  that  the  money  must  be 
paid  before  they  would  allow  any  men  to  work  for 
him.  In  reply  to  the  letter  received  by  the  respondent 
from  the  appellant  Barrow,  the  respondent  again  wrote 
to  Barrow  requesting  to  know  upon  what  terms  he 
would  be  allowed  to  have  men;  and  in  answer  he 
received  a  letter  to  the  effect  that  it  would  be  decided 
at  a  general  meeting  to  be  held  on  the  Thursday  follow- 
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1866.       ing-     On  the  28th  November  the  respondent  sent  his 

Wood       foreman  to  the  Bricklayers'  Union  at  their  request   He 

BowBox.      ^*^  ^^^  appellant  fVaod  there^  who  told  him  that  the 

decision  they  had  come  to  was  that  Mr.  Bawron  most 

pay  18/.  expenses  incurred  by  the  society,  otherwise  the 

men  would  not  be  allowed  to  go  to  work. 

The  justices  were  of  opinion  that  the  evidence  given 
before  them  brought  the  case  within  the  operation  of 
Stat.  6  G.  4.  c.  129.  s.  8.,  and  convicted  the  appel- 
lants. 

Stat.  6  G.  4.  c.  129.  s.  8.  '^f  any  person  shall  by 
violence  to  the  person  or  property  of  another,  or  by 
threats  or  intimidation,  or  by  molesting  or  in  any  way 
obstructing  another,  force  or  endeavour  to  force  any 
manufacturer  or  person  carrying  on  any  trade  or  busi- 
ness, to  make  any  alteration  in  his  mode  of  regulating, 
managing,  conducting,  or  carrying  on  such  manu&cture, 
trade,  or  business,  or  to  limit  the  number  of  his  appren- 
tices, or  the  number  or  description  of  his  journeymen, 
workmen,  or  servants";  every  person  so  offending,  &c 
shall  be  imprisoned  only,  or  be  imprisoned  and  kept  to 
hard  labour,  for  any  time  not  exceeding  three  calendar 
months.'' 

Manisty  {Pinder  with  him),  for  the  respondent — 
Stat.  6  G.  4.  c.  129.  s.  2.  repeals  all  former  statutes 
relating  to  combinations  among  workmen  for  fixing  the 
wages  of  labour  and  for  regulating  or  controlling  the 
mode  of  carrying  on  any  manufacture,  trade  or  business; 
and  sect.  8  contains  provisions  for  the  protection  of 
workmen  and  employers.  The  repeal  of  the  former 
statutes  on  the  subject  re-establishes  the  common  law 
as    affecting  combinations   of   masters  or    workmen; 
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WaUby  appt.,  Anky  respt  (a),  per  CrompUm  J.     Here        1866. 
the  threat  was  of  a  combined  action  of  the  members  of 


BOWROH. 


Wood 

the  association  with  the  view  of  forcing  the  respondent  ^^  J;^ 
to  limit  the  number  of  his  apprentices:  that  was  a 
threat  to  do  an  ill^al  act,  and  therefore  within  sect.  8 ; 
fFabby,  appt.,  AnUyt  respt.  (i).  An  agreement  or  com- 
bination of  men  not  to  work  for  a  master  who  employs 
more  than  a  certain  number  of  apprentices  is  illegal  at 
common  law  as  restricting  trade.  Sects.  4  and  6  of 
stat.  6  (7.  4.  c.  129.  except  from  the  operation  of  the 
Act  meetings  either  of  workmen  or  masters  for  the 
sole  purpose  of  consulting  upon  and  determining  the 
rate  of  wages  or  the  hours  of  work,  and  agreements 
amongst  themsel?es  for  those  purposes.  The  statute  is 
firamed  on  the  assumption  that  but  for  these  provisions 
such  combinations  would  be  illegal.  [MeUar  J.  Sect.  8 
does  not  lefer  so  much  to  combinations  as  to  individuals. 
Are  you  not  constrained  to  argue  that,  if  a  workman 
says  to  his  employer  I  will  not  continue  to  work  for 
you  if  you  keep  more  than  a  certain  number  of  appren- 
tices, he  is  within  sect  8  ?]  In  that  case  there  would 
not  be  a  threat  to  do  an  illegal  act.  But  if  a  number 
of  men  combine  together  to  coerce  a  master  not  to 
employ  more  than  a  certain  number  of  apprentices,  that 
is  an  illegal  act ;  the  character  of  the  act  depends  upon 
the  means  employed.  In  Wahby,  &Ppt->  Anletff  respt.  (&), 
a  threat  of  several  workmen,  made  in  pursuance  of  a 
combination  between  them  to  carry  it  out,  that  they 
would  immediately  leave  work  unless  the  employer  dis- 
charged other  workmen  in  his  service  who  were  working 
under  a  declaration  prepared  by  the  masters,  was  held 

(a)  ZE,fE.  616.  623.  (b)  3  E.  f  E,  616. 


T. 
BOWROV. 


936  MICHAELMAS  TERM. 

1866.  ^  ^  within  sect.  3.  Lush  J.  Have  the  appdlants 
^f^  adopted  means  prohibited  by  the  law  ?  The  resolntion 
18  not  a  threat,  and  the  appellants  did  not  say  that  they 
wonld  prevent  others  from  working  for  the  respond- 
ent] They  followed  their  language  up  by  saying  that  a 
som  of  money  most  be  paid  before  they  wonld  allow 
any  man  to  work  for  him.  In  G^NeUU  appt,  Longman, 
respt.  (a)»  a  threat  to  a  workman  that  if  he  did  not 
leave  his  employment  the  members  of  a  dub  of  which 
he  also  was  a  member  would  act  in  combination  against 
him  was  held  to  be  illegal,  though  it  would  not  be 
illegal  to  say  to  a  fellow  workman  we  will  not  have  you 
as  a  member  of  our  club.  [^CocUmm  C.  J.  In  that 
case  the  threat  was  a  very  serious  one :  I  agree  with 
every  word  of  my  brother  Blackbum^s  judgment.  So 
here  if  they  had  said  that  they  would  combine  to  prevent 
any  man  firom  working  for  the  respondent.]  In  O'NeUU 
appt,  Kruger,  respt.  (6),  after  a  resolution  at  a  meeting 
of  the  dub  forbidding  its  members  to  work  for  Messrs. 
Kruger  so  long  as  one  of  their  wcvkmen,  not  a  member 
of  the  dub,  was  allowed  to  do  a  particular  kind  of  work, 
there  was  a  deputation  from  the  club  to  the  master,  but 
that  resolution  was  not  communicated  to  him  :  here  the 
resolution  of  the*as8odation  was  communicated  to  the 
respondent  Cochbum  C.  J.  said,  p.  895,  '^  If  he  had 
gone  with  his  assodates  in  the  first  instance  to  the 
respondent  and  stated  that  unless  Norfolk  was  dismissed 
no  members  of  the  dub  would  be  allowed  to  work  for 
him,  this  would  have  been  intimidation.''  And  Wight- 
man  J.  thought  that  what  passed  was  an  endeavour  to 
coerce  the  master  by  a  threat     Here  what  was  said 

(a)  iB.j-a,  376.  (6)  4  5.  #  &  389. 
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amounted  to  telling  the  respondent  that  they  were  1866. 
acting  on  the  resolution  by  which  it  was  sought  to  Wood 
compel  him  to  reduce  the  number  of  his  apprentices.  Boweon. 

Coleridffe  (Macnamara  with  him). — This  was  a  convic- 
tion for  a  joint  offence,  and  cannot  be  supported  unless 
there  was  evidence  of  a  joint  threat  (a).  There  were 
fchree  stages  in  the  transaction  in  question.  The  appel- 
lant Wood  was  not  present  on  the  first  conversation  with 
the  respondent,  and  therefore  if  a  threat  was  used  then 
by  the  other  appellant  there  was  no  joint  threat  by  both. 
The  second  communication  was  a  letter  in  the  hand- 
writing of  the  appellant  Barrow,  and  the  mere  presence 
of  the  appellant  Wood  at  the  meeting  at  which  it  was 
written  does  not  implicate  him  in  it:  (yNeill,  appt., 
KrugeTy  respt.  (ft).  [Cockbum  C.  J.  Wood  was  acting  as 
chairmaA  at  that  meeting.  Lush  J.  And  the  letter  says 
that  the  resolution  was  carried  unanimously.]  The  meet- 
ing at  which  the  letter  was  written  was  not  the  meeting  at 
which  the  resolution  was  passed,  and  there  is  nothing  to 
shew  that  either  of  the  appellants  was  present  at  that  meet- 
ing. [Cochbum  C.  J.  But  they  adopted  the  resolution.] 
The  third  stage  was  the  demand  of  18^  by  the  appellant 
Wood,  and  Barrow  was  no  party  to  it.  [ZtcsA  J.  That 
is  not  a  threat  for  which  the  appellants  were  convicted.] 
Then  the  question  is  whether  the  letter  amounted  to  a 
threat  within  stat.  6  G.  4.  c.  129.  s.  8.  Workmen  have 
a  right  to  pass  a  resolution  that  they  will  not  work  for 
a  master  who  employs  an  excessive  number  of  apprentices ; 

(a)  Upon  an  indictment  against  two  for  receiving  stolen  goods,  a 
conTiction  of  one  is  good  ;  "Rex  y.  Meusingham,  I  Moo.  C.  C.  257 ;  Reff. 
V.  Matthews,  1  Den.  C.  C.  596;  Reg.  v.  Boveyand  Gray,  2  Den.  #  P.  86. 

{b)  AB.^8.  389. 
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1866.  ^ch  a  reaolatiou  is  for  the  protection  of  their  interests, 
WhoD  ^  ^^^  employment  of  unpaid  apprentices,  especially  where 
BowsoH  *^®  demand  for  workmen  is  limited,  is  an  injury  to  the 
latter.  The  words  of  the  enactment  in  sect  3  point  to 
threats  of  yiolence  and  of  acts  tending  to  a  breach  of 
the  peace;  and  the  C!ourt  will  not  extend  it  to  a  case 
which  does  not  fall  within  any  of  the  decisions.  Here 
the  letter  was  written  by  way  of  explanation  in  answer 
to  an  inquiry  by  the  respondent,  and  the  workmen  were 
at  liberty  to  leave  his  emplojrment  when  they  pleased, 
which  is  a  material  distinction  between  this  case  and 
IFalsifjf,  appt,  Anky,  respt  (a),  where  the  men  were 
working  under  contract. 

ManiMfy,  in  reply. — It  was  a  question  for  the  justices, 
having  regard  not  to  the  rights  of  masters  or  of  work- 
men but  to  the  public  interest,  whether  the  appellants, 
in  communicating  the  resolution  to  the  respondent, 
intended  that  it  should  operate  on  his  mind  as  a  threat ; 
and,  by  convicting  the  appeUants,  they  must  have  found 
that  it  was  so  intended. 

CocKBUBN  C.  J.  I  am  of  opinion  that  this  conviction 
must  be  quashed.  It  is  unnecessary  to  determine  whe- 
ther the  combination  of  the  workmen  in  forming  this 
association,  and  the  resolution  which  they  adopted  that 
no  member  of  it  should  work  for  the  respondent  until 
he  reduced  the  number  of  his  apprentices,  are  lawful  at 
common  law.  I  agree  with  Mr.  Coleridge  that  the  cases 
should  not  be  pressed  farther  than  they  have  gone ;  and 
so  long  as  nothing  is  done  contrary  to  the  law  we  ought  to 
leave  it  open  to  masters  on  the  one  hand,  and  to  work- 
(a)  3E.^K  516. 
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men  on  the  other,  to  make  the  best  terms  they  can  for       1866. 
themselves,  and  as  frequently  workmen  cannot  protect        wooo 
their  labour,  which  is  their  only  capital,  except  by  means      bowroh. 
of  co-operation  or  association,  we  ought  not  to  strain  the 
law  against  them.    Nevertheless,  there  may  be  combi- 
nations which  are  contrary  to  the  common  as  well  as  to 
the  statute  law. 

This  conviction  was  under  stat  6  (?.  4.  c,  129.  s,  8., 
and  in  order  to  sustain  it  there  must  be  a  threat  or 
intimidation  with  the  object  of  forcing  the  master  to 
alter  his  mode  of  conducting  his  business  or  to  limit  the 
number  of  his  apprentices.  Certain  members  of  an 
association,  of  which  the  appellants  were  respectively 
chairman  and  secretary,  were  in  the  employment  of  the 
respondent.  Early  in  October^  without  notice  to  him, 
two  of  his  workmen,  who  had  been  seen  in  conversation 
with  the  appellant  Barrow^  suddenly  left  his  service,  no 
threat  at  that  time  being  made  to  the  respondent.  He 
inquired  of  Barrow  why  they  left,  and  Barrow  simply 
said  that  he  must  know  it  was  on  account  of  his  appren- 
tices. In  that  there  was  no  threat,  and  certainly  no  joint 
threat  by  Barrow  and  Wood.  Most  of  the  men  in  the 
employment  of  the  respondent  stopped  soon  after.  He  was 
the  first  who  moved  in  the  matter  :  there  was  no  spon- 
taneous action  by  the  association  so  as  to  constitute  the 
resolution  a  threat  under  the  semblance  of  an  explana- 
tion ;  but  the  respondent  himself,  for  the  purpose  of  as- 
certaining what  was  the  cause  for  which  the  men  had 
withdrawn  from  his  employment,  and  possibly  with  the 
view  to  negotiation,  wrote  to  ask  the  reason  why  his 
men  were  taken  away  from  him.  Upon  that  a  letter 
was  written  by  the  appellant  Barroto  at  a  meeting  at 
which  the  appellant  fVood  presided,  and  for  which  letter 
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1866.  therefore  lie  would  be  responsible  if  it  amounted  to  a 
^WooD  threat.  Now,  forasmuch  as  this  information  was  laid, 
BowEojf.  ^^^  *^^®  conviction  obtained,  for  a  threat,  and  not 
for  the  combination,  or  for  the  resolution,  or  for  what 
may  have  been  done  under  it,  either  by  the  association 
or  by  the  men  leaving,  we  must  see  whether  the  letter  so 
written  amounts  to  a  threat  within  the  terms  of  stat. 
6  G,  4.  c.  129.  5.  2.  There  is  nothing  to  shew  that  it  does, 
— it  merely  purports  to  afford  an  explanation  by  way  of 
answer  to  a  question  put  by  the  employer. 

Mr.  Manisty  has  pointed  out  that  this  was  a  matter 
on  which  the  justices  ought  to  adjudge,  and  that 
their  finding  would  be  conclusive.  But  they  have  not 
drawn  the  inference  that  the  letter,  though  written  under 
the  disguise  of  an  explanation,  was  really  with  the 
intention  of  conveying  a  threat.  They  have  submitted 
the  whole  case  to  us  upon  the  evidence,  and  therefore  it 
is  competent  to  us  to  look  at  all  the  drcumstanoes.  I 
do  not  think  there  is  enough  to  justify  our  inference  that 
this  letter  was  written  malS  fide. 

Mellor  J.  It  is  unnecessary  to  express  an  opinion 
whether  the  act  of  the  members  of  the  association  in 
meeting  and  passing  the  resolution  in  question  was 
illegal  at  common  law.  There  is  a  great  diflerenoe  of 
opinion  on  that.  In  Hilton  v.  EckersUy  (a),  Loid 
Campbelly  p.  62,  expresses  a  strong  opinion  in  &vour 
of  the  right  of  workmen  to  combine  by  lawful  means 
to  raise  their  wages  \  but  Cromptan  J.  in  that  case,  p.  53, 
and  in  fVabby,  appt,  Anieyy  respt.  (ft),  seems  to  difier  in 
opinion  from  him.  In  the  present  case  it  is  not  necessary 
to  determine  how  far  the  legality  of  the  act  is  afiected 
(a)  6  £.  #  ^.  47.  (b)  3  E.  j-  R  516.  623. 
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by  the  combination.  In  order  to  sustain  the  conviction        1866. 

the  justices  should  have  found  as  a  fact  that  the  appel-  — ^^ 

lants,  in  giving  their  answer  to  the  application  of  the  ^^J; 
respondent,  took  advantage,  whether  colourably  or  not, 
of  the  opportunity  to  urge  that  which  they  knew  would 
amount  to  a  threat,  and  was  intended  sq  to  operate. 
But  the  justices  have  stated  the  evidence  without  draw- 
ing the  inference;  and  it  is  consistent  with  the  evidence 
that  the  answer  to  the  inquiry  was  made  bon&  fide, 
and  then  there  would  not  be  a  threat.  Upon  the  facts 
stated  we  cannot  draw  that  inference. 

Shbe  J.  The  facts  of  this  case  have  been  conve- 
niently submitted  to  us  by  Mr.  Coleridge  in  three  stages. 
The  last  was  I  think  satisfactorily  disposed  of  by  calling 
attention  to  the  fact  that  this  was  a  joint  conviction, 
and  that  it  is  not  shewn  that  there  was  a  joint  threat. 
The  asking  by  Wood  for  187.  for  the  expenses  the 
society  had  been  put  to  had  not  anything  to  do  with 
the  threat  of  which  the  appellants  were  convicted.  As 
to  the  other  two  stages,  the  information  and  conviction 
were  for  having  unlawfully,  by  using  certain  threats,, 
forced  or  endeavoured  to  force  the  respondent  to  limit 
the  number  of  his  apprentices.  First,  was  the  passing 
of  the  resolution  a  threat?  It  does  not  appear  that 
the  appellants  were  present  at  the  meeting  when  it 
was  passed;  but  supposing  they  were,  though  the 
respondent  is  mentioned  in  it,  it  does  not  appear  to 
have  been  intended  to  be  communicated  to  him.  It  is 
in  its  terms  a  resolution  in  the  shape  of  a  rule  of  con- 
duct agreed  on  by  the  members  of  the  association, 
and  the  fact  that  it  was  not  communicated  to  the 
respondent  at  the  time  takes  it  out  of  the  denomination 
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1866.  of  a  threat ;  for  there  cannot  be  a  threat  to  any  one 
Wood  unless  something  be  intimated  to  him  with  the  intention . 
Bowaov.  ^^  forcing  or  unduly  influencing  his  conduct.  If  indeed 
it  had  been  communicated  to  the  respondent  at  the 
time  it  was  made^  I  am  disposed  to  think  that  it  would 
amount  to  a  threat,  on  the  authority  of  Wahby^  appt, 
Ankify  respt.  (a).  Secondly,  was  the  communication  of 
this  resolution  on  the  28th  October  a  threat  ?  A  threat 
must  be  an  intimation  given  by  a  person  of  his  own 
accord;  and,  to  come  within  stat.  6  (r.  4.  c.  129.  i.  3., 
it  must  be  made  with  an  intent  to  coerce  or  endeavour 
to  force  the  future  conduct  of  the  person  to  whom  it  is 
addressed.  And  in  considering  this  question  we  must 
look  at  the  substance  of  the  resolution.  It  purports, 
as  I  have  already  observed,  to  be  nothing  but  a  rule  of 
conduct  of  the  members  of  the  association ;  moreover 
it  was  not  communicated,  nor  does  it  appear  to  have 
been  intended  to  be  communicated,  to  the  respondent 
at  the  time  it  was  made;  but  was  sent  as  information 
in  answer  to  his  inquiry  why  the  men  had  left  his 
employment.  There  is  nothing  to  shew  that  it  was 
sent  as  a  threat  in  order  to  force  the  respondent  to 
change  his  mode  of  conducting  his  business,  and  there- 
fore is  not  within  the  statute. 

Lush  J.  I  also  am  of  opinion  that  there  is  no 
evidence  to  sustain  the  conviction.  After  the  decisions 
upon  stat.  6  G.  4  c.  129.  «.  3.  it  is  too  late  to  say  that 
the  word  ''threats''  is  limited  to  threats  of  acts  of 
violence  to  the  person  or  property  with  which  it  is 
connected.  Therefore  it  must  be  taken  in  its  wider 
sense  as  including  a  threat  l)y  act  or  words  to  do  some 

(a)  SKj-E,  616. 
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injury  to  a  person.     But  it  is  the  essence  of  a  threat        1866. 
that    it  be    made   for    the    purpose    of  intimidating  """wood 
or  overcoming  the  will  of  the  person  to  whom  it  is      bowbo». 
addressed.     Here  a  resolution  was  come  to  not  to  work 
for  a  particular  master  until  he  reduced  the  number  of 
his   apprentices.      Whatever  its  quality  might  be  at 
common  law^  certainly  this  is  of  itself  no  offence  against 
the  statute.    No  doubt    it  might    be   so   used  as  to 
constitute  a  threat  within  the  meaning  of  sect  8,  but 
as  it  was  not  communicated  to  the  master  except  in 
answer  to  his  inquiry  and  by  way  of  explanation^  the 
essential  elements  of  a  threat  are  wanting. 

Conviction  quashed. 


Barraclouqh  against  Greenhough.  N^^irbWi. 

[Reported  ante,  p.  170.] 


Trustees   of  Duke    of   Bridgwater    against    WednMday, 

yavember7ih. 

Surveyors  of  Bootlb. 
[Reported  ante,  p.  848.] 
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Thursday, 
KovemberSth, 


The  Queen  against  Stephens. 
[Eeported  ante,  p.  710,  724.] 


Friday, 
Nomnberl^ih, 


Reynolds  against  Bowley. 
[Reported  ante,  p.  67.] 


Saturday, 
November^Aih. 


Feltham  against  England.] 
[Reported  ante,  p.  676.] 


Tuesday,        HuBBERSiY    agninst    Manchester,     Sheffield 


AbtwwAfr27th 


and  Lincolnshire  Railway  Company. 
[Reported  ante,  p.  54.] 


INDEX. 


ABSOLUTE. 
Covenant.    See  ColUery, 

ACCOMPLICE. 

Two  female  prisoners  being  jointly 
indicted  at  the  Assizes  for  felony,  the 
jury,  not  agreeing,  were  discharged  by 
the  Judge  from  giving  a  verdict.  At  a 
subsequent  Assizes  one  was  again  put 
on  her  trial,  and  the  other  admitted  to 
give  evidence,  without  having  with- 
drawn her  plea  of  not  guilty,  and  a  nolle 
proseaui  not  having  been  entered :  held, 
that  she  was  competent  Winsw  v.  The 
Queen,  tii  error,  490. 

ACT. 
See  Pubhc  Body,  IL  III. 

ACTION. 

See  Public  Body,    Fawn. 

Assignment  of  debt  before.   See  Equi- 
ttdfle  Grounds,  Plea  on,  I. 

ADJUDICATION. 

See  Bankrupt,  V. 

3  Q  2 


ADMINISTRATOR. 

See  MarshaUing  Assets. 

AFFIDAVIT. 
See  Ejectment,  III. 

AGENT. 
See  Promissory  Note,    Public  Body, 
Payment  to.    See  Sale  tf  Goods, 

APPARENT. 
Owner.    See  Bankrupt^  I.,  V. 

APPEAL. 

See  Lunatic,    Quarter  Sessions, 

APPORTIONMENT. 

Of  expenses.    See  Metropolis  Manage 
ment, 

APPROPRUTION. 
Of  funds.    See  TWiiptfte. 
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ARBITRATOR. 


ASSIGNEE. 


ARBITRATOR. 

See  Lands  Clauses  Consolidation  Act, 
IV.,  VII. 


ARM  OF  THE  SEA. 
See  Parish. 

ARREST. 
See  Bankrupt^  V.,  VI.  Metropolis^  Police 

ARTICLED  CLERK. 

Stat.  23  &  24  Vict,  c.  127-  s.  10.  pro- 
hibits  an  articled  clerk,  during  the  term 
of  service,  from  holding  any  office  or 
engaging  in  any  employment  whatsoever 
other  than  that  of  clerk  to  the  attorney 
to  whom  he  is  bound,  and  requires  that 
before  being  admitted  an  attorney  he 
shall  prove  by  affidavit  that  he  has  not 
held  any  office  o(  engaged  in  any  em- 
ployment contrary  to  that  enactment. 
The  father  of  P.,  an  articled  clerk,  was 
steward  of  the  manor  of  /f.,  and  upon 
his  death  P.  w^as,  during  his  articles, 
appointed  steward  by  his  brother  in 
law,  who  was  lord  of  the  manor,  as 
trustee  for  his  mother,  who  had  a  life 
interest  in  the  manor,  which  at  her 
death  would  be  divisible  between  him  - 
self,  his  brothers  and  sisters.  He  ap- 
pointed a  deputy,  but  on  three  occasions 
attended  Courts  with  his  principars 
consent  to  admit  tenants  and  take  sur- 
renders. Held,  that  the  case  was  within 
the  enactment,  which  the  Court  had  no 
discretion  to  relax,  and  therefore  the 
service  was  not  good.  Ex  parte  Pepper- 
corn, 361. 

ASSESSMENT. 
See  Highway,  II.    Rate,  Poor. 

ASSETS. 
Marshalling.     See  Marshalling  Assets, 


ASSIGNEE. 
Of  copyright.     See  Copyright,  IV.,  V. 

ASSIGNMENT. 

See  Bankrupt,  V.     Copyright,  IIL,  IV., 

V  • 

Of  debt  before  action.     See  Equitable 
Grounds,  Plea  on, 

ASYLUM. 
See  Lunatic, 

AUTHORIIT. 
Of  captain.    See  Maritime  Law. 

BANKRUPT. 

I.  The  bankrupt  and  the  plaintiff,  his 
sister,  occupied  a  dairy  farm  and  carried 
on  the  business  of  a  cowkeeper;  the 
stock  on  the  farm  was  paid  for  by  them 
in  equal  shares,  but  the  business  was 
to  be  carried  on  in  the  name  of  the 
bankrupt.  The  bankrupt  bought  and 
sold  the  stock  from  time  to  time  for  the 
benefit  of  himself  and  the  plaintiff:  the 
household  and  farm  expenses  were  paid 
for  out  of  the  profits  of  the  business. 
A  partnership  account  was  kept  be- 
tween the  bankrupt  and  the  plaintiff; 
they  had  no  joint  banking  account :  the 
bankrupt  was  rated  to  the  relief  of  the 
poor,  &c. ;  all  receipts  for  rates  and 
taxes  were  given,  all  business  trans- 
actions were  conducted,  all  debts  in 
respect  of  the  farming  business  were 
contracted,  and  all  sales  and  purchases 
were  made  in  his  name  only,  llie  plain- 
tiff devoted  her  whole  time  and  labour 
in  assisting  the  bankrupt  in  the  manage- 
ment of  the  joint  business,  but  it  was 
not  generally  known  that  she  was  a 
partner.  The  Court  having  power  to 
draw  inferences  of  fact :  Held, 

1.  That  the  plaintiff  had  allowed  the 
bankrupt  to  appear  as  sole  owner  of  the 
business. 
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2.  That  the  goods  of  the  partnership 
were  in  the  order  and  disposition  of  the 
bankrupt  by  consent  and  permission  of 
the  true  owner,  within  The  Bankrupt 
Law  Consolidation  Act,  1849,  12  &  13 
VicLc.  106.  *.  125.  Etiza  Reynolds  v. 
Bowley  and  another,  67. 

II.  A,  executed  a  deed  which  was  regis- 
tered in  accordance  with  the  provisions 
of  The  Bankruptcy  Act,  24  &  25  Vict. 
c.  134.  s.  192.,  whereby  he  conveyed  all 
his  property  to  trustees  for  the  oenefit 
of  his  creditors.  A  creditor  of  A,  ob- 
tained a  garnishee  order  against  B, 
under  llie  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict,  c.  125.  s,  61., 
attaching  a  debt  due  by  him  to  A.  B, 
having  no  notice  or  knowledge  of  the 
deed  paid  the  debt.  Held,  by  the  Ex- 
chequer Chamber,  reversing  the  judg- 
ment of  the  Queen's  Bench, 

(1.)  That  this  payment,  being  under 
the  compulsion  of  the  Judge's  order, 
was  protected  against  the  claim  of 
the  trustees. 

(2.)  That  the  execution  creditor  was 
in  the  position  of  a  creditor  having 
security  for  his  debt  in  respect  of  a 
lien  within  The  Bankrupt  Law  Con- 
solidation Act,  1849,  12  &  13  Vict. 
c.  106.  Wood  and  others.  Trustees, 
4;c.,  V.  Dimn,  Clerh  to  the  Local 
Board  qf  Health  for  the  District  qf 
the  Township  of  Darlington^  94. 

III.  Byadeedofcomposition,  being  an 
indenture  made  between  W.  of  the  first 
part  and  all  the  creditors  of  W.  of  the 
second  part,  fV.  covenanted  with  the 
several  persons  parties  thereto  of  the 
second  part  to  nay  unto  them,  "being 
all  and  every  the  present  creditors  of 
W,,"  a  composition  of  lOs.  in  the 
pound ;  and  the  several  creditors  parties 
thereto  of  the  second  part  released  W, 
from  all  debts,  &c.  And  it  was  thereby 
expressly  declared  that  all  the  creditors 
of  W*  should  be  equally  bound  by  and 
entitled  to  the  benefit  of  the  deed  al- 
though they  might  not  assent  thereto 
or  approve  thereof.  Held,  on  the  au- 
thority of  Oresty  v.  Gibson,  4  //.  ^  C. 
28,  that  a  non-assenting  creditor  being 
within  the  general  description  '*  all  the 
creditors  of  W,  of  the  second  part'*  could 
sue  on  the  covenants,  and  therefore  was, 
under    llie    Bankruptcy    Act,    1861, 


24  &  25  Vict.  c.  134.  *.  192.,  bound  by 
the  deed.  Reeves  and  another  against 
IVatts,  623. 

IV.  By  the  Bankruptcy  Act,  1861, 
24  &  25  Vict  c.  134.,  "after  notice  of 
the  filing  and  registration  of  such 
deed,"  t.  e.  such  composition  deed, 
"  has  been  given  as  aforesaid,  no  execu- 
tion, seouestration,  or  other  process 
against  the  debtor's  property  in  respect 
of  any  debt,  and  no  process  against 
his  person  in  respect  of  any  debt, 
other  than  &c.,  shall  be  available  to 
any  creditor  or  claimant,  without 
leave  of  the  Court:  and  a  certificate 
of  the  filing  and  registration  of 
such  deed  under  the  hand  of  the  chief 
registrar  and  the  seal  of  the  Court  shall 
be  available  to  the  debtor  for  all  pur- 
poses as  a  protection  in  bankruptcy." 
Held,  afiirming  the  judgment  of  the 
majority  of  the  Court  of  Queen's  Bench, 
that  the  production  of  a  certificate  which 
on  the  face  of  it  was  the  certificate  of 
the  filing  and  registration  of  a  valid 
deed  justified  the  sheriff  in  discharging 
a  debtor  whom  he  had  arrested  at  the 
suit  of  a  creditor  who  had  not  executed 
the  deed,  although  the  deed  afterwards 
turned  out  to  be  invalid  under  the  Act. 
Lloyd  V.  Harrison,  529. 

V.  On  the  22nd  October,  1862,  by 
deed  between  8,  and  the  defendant,  S., 
in  consideration  of  50/.  advanced  by  tbe 
defendant,  assigned  all  his  household 
furniture  and  effects  to  the  defendant, 
with  a  proviso  for  making  the  deed 
void  if  8,  should,  on  demand  in  writing 
given  to  him,  or  left  at  his  last  place  of 
abode,  pay  the  SOl.  with  interest;  and 
in  default  of  payment  contrary  to  the 
proviso,  "then  at  any  time" thereafter 
the  defendant  was  empowered  to  take 
possession  of  and  sell  the  goods ;  and 
until  default  S.  was  to  retain  possession 
of  them.  On  the  12th  February,  8.  was 
taken  in  execution  and  committed  to 
the  county  gaol.  On  the  I6th,  the 
defendant,  knowing  8.  to  be  in  gaol, 
took  possession  of  the  goods  and  sold 
them  on  the  13th  March.  On  the  Idth 
February,  8,  having  made  the  affidavit 
required  by  sect.  98  of  The  Bankruptcy 
Act,  1861,  24  &  25  Vict.  c.  134.,  peti- 
tioned in  form&  pauperis,  and  on  the 
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BEER. 


BOARD. 


23rd  was  brought  up  to  the  County 
Court  and  adjudicated  a  bankrupt  under 
the  99th  section.  In  trover  by  the 
official  assignee  against  the  defendant : 

1.  Held  by  the  Exchequer  Cham- 
ber, affirming  the  judgment  of  the 
Queen's  Bench,  that  by  sect  103  of 
Stat.  24  &  25  Viet  c.  134.  the  adjudica- 
tion related  back  to  the  date  of  the 
commitment  of  S.  to  prison,  and  there- 
fore the  goods  which  were  then  in  his 
order  and  disposition  by  the  consent  of 
the  defendant  passed  to  the  official 
assignee,  and  the  transaction  was  not 
protected  by  sect.  133  of  The  Bankrupt 
Law  Consolidation  Act,  1849f  12  &  13 
Vict.  c.  106. 

2.  QuffT^  whether  sect.  103  of  The 
Bankruptcy  Act,  1861,  24  &  25  Vict. 
c.  134.,  applies  to  an  adjudication  made 
by  the  registrar  under  sect.  101  ?  Bram^ 
well.  Official  Assignee  of  Service,  a  Bank- 
ruptf  V.  Eglington,  537. 

VI.  A  debtor  in  execution  who  obtains 
from  the  Court  of  Bankruptcy  a  certi- 
ficate of  the  filing  and  registration  of  a 
composition  deed  is  entitled  to  be  dis- 
charged out  of  custody  by  stat.  24  &  25 
Ftc^c.  134.  s.  198.  Marks  y.  Hall,  839. 


BEER. 
License  for  sale  of.    See  Public  Race. 


BEGIN. 

Right  to. 

On  the  argument  of  a  special  case 
stated  under  stat.  12  &  13  Vict.  c.  45. 
s.  11.  the  respondent  begins.  Tke  Over' 
seers  qf  tke  TownsMps  of  Hilton  and 
Walkerjieldt  in  tke  Teesdale  Union,  ap- 
pellants, Tke  Overseers  of  tke  Toumskip 
qf  Bowes  and  otkers,  respondents,  224. 


BILL. 
Of  lading.    See  Maritime  Law. 
Of  sale.    See  Bankrt^t,  V. 


BOARD. 

Of  health.    See  PubUc  Health  H..  HI., 
IV. 


BODY. 
Public.    See  PubHc  Body. 

BOILERS. 
See  Rate,  Poor,  II. 

BONA  FIDE. 
See  Sale  qf  Goods. 

BOOK. 
Entry  in  parish.    See  Parisk,  III. 

BOROUGH. 
See  Public  HeaUk,  UI. 

BOUNDARY. 
Of  district.    See  Local  Qovenment. 

BURIAL. 
See  PubUc  HeaUk,  I. 

CALLS  ON  SHARES. 
See  PubUc  Company. 

CAPFAIN. 

Authority  of.     See  Maritime  Law. 

CASE. 
Special.    See  Begin,  Rigkt  to. 


CATTLE  PLAGUE. 


COMMISSION. 
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CATTLE  PIAGUE. 
See  Master  and  Servant,  VL 

CAUSES  OF  ACTION. 
See  Costs,  V.,  VL 

CERTIFICATE. 

For  diverting  and  stoppinflr  np  highway. 
See  Hiffkway,  VII.,  VIll,  IX. 

Of  Registrar.    See  Bankn^t,  IV. 

CHAIRMAN. 
Set  Public  Health,  U.,  TV. 

CHEQUE. 
See  Warranty. 

CHURCHWARDEN. 
See  Public  Health,  I. 

CLAIM. 

Of  title.      See  Justice   of  the  Peace, 
Jurisdiction  of. 

CLERK. 
Articled.    See  Articled  Clerk, 

CLIENT. 
See  Counsel. 

COAL. 
Dues.    See  Parish,  UL 

COLLIERY. 

Declaration  on  a  covenant  in  a  lease 
of  a  colliery,  by  which  the  owners  for 
the  time  being  were  entitled  to  as  many 


coals  at  the  pit^s  mouth  as  should  be 
consumed  in  any  one  dwelling-house,  to 
be  agreed  upon  by  the  majority  of 
them.  Flea,  that  the  whole  of  the 
coals  comprised  in  the  demise  were 
worked  out  in  the  fair  and  proper  cour»e 
of  working  the  mines.  The  lease  was 
for  the  term  of  twenty-eight  years  from 
the  30th  September,  1847,  at  the  royalty 
of  one  eighth  of  the  minerals  produced, 
and  contained  a  proviso  that  if  the  mine- 
rals should  be  fully  and  fairly  gotten 
before  the  expiration  of  the  term  the 
lessees  might  determine  it  on  giving 
twelve  months  notice.  It  appeared  that 
s'ome  coal  remained  in  the  pit,  but  it 
could  not  be  practically  worked  with- 
out costing  more  than  it  was  worth. 
Held,  that  the  covenant  was  absolute, 
and  therefore  the  plea  was  no  answer. 
Cartwright  and  others  v.  Forman,  243. 

COMMISSION. 
To  take  evidence.    See  Costs,  II. 

COMMISSIONERS. 
Dock.    See  Parish,  III. 

COMMON  LAW. 
See  Public  Bo^,  II. 

COMMUNICANT. 
See  Easter  Offerings^  II. 

COMPANIES    CLAUSES   CONSO- 
LIDATION ACT. 

See  Public  Company. 

COMPANY. 

See  Public  Company. 

COMPENSATION. 

See   Lands  Clauses   Consolidation  Act, 
I.,  II.,  VIIL,  IX.  Public  Body,ll.,  HI. 

COMPETENT. 

Witness.    See  Accomplice. 
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COMPOSER. 


CONVICTION. 


COMPOSER. 
See  Copyriffhi.  HI. 

COMPOSITION. 
Deed.    SeeBaii*nyMn.,IV.,VI. 

COMPROMISE. 
See  Comuet 

COMPULSION. 
Ofkw. 

A  party  who  pays  money  under  com- 
pnlsion  of  a  Conrt  of  law  is  protected 
against  a]l  claims  made  to  it  by  other 
parties:  by  the  Exchequer  Chamber. 
Wood  and  others,  Dmgtees,  SfC,  ▼.  Dmm, 
Clerk  to  the  Local  Board  of  Health  for 
the  District  of  the  Toumsh^  ofDarlmg- 
ton,  94. 

See  Banknpt,  II. 

CONCLUSIVE. 
Evidence.    See  Ejectment,  I. 

CONFLICTING. 
Presumptions.    See  Parish,  II.,  III. 

CONSIDERATION. 
See  Custom,  I.,  II. 

CONSTABLE. 
See  Metropolis,  Police  of,  I. 

CONTRACT. 

Of  purchase.     See  hands  Clauses  Con- 
solidation Act,  in.,  VL,  VII  I.,  IX. 

Under  seal.    See  Corporation. 

CONTRIBUTORY. 

Negligence.    Fee  HegVgence. 


CONVICTION. 
See  Metropolis,  PoUee  ef, 

COPYRIGHT. 

I.  The  Copyright  of  Designs  Act,  1858, 
21  &  22  Vict.  e.  70.  s,  5..  declares '^  that 
the  registration  of  any  pattern  or  portbn 
of  an  article  of  manufacture  to  which  a 
design  is  applied,  instead  or  in  lien  of  a 
copy,  drawing,  print,  specification,  or 
description  in  writing,  snail  be  as  Valid 
and  effectual  to  all  intents  and  purposes 
as  if  such  copy,  drawing,  print,  spedfi- 
cation,  or  description  in  writing  had 
been  furnished  to  the  registrar  under 
The  Copyright  of  Designs  Acts"  (5  &  6 
Vid,  e.  100.).  Held,  by  the  Exchequer 
Chamber,  affirming  the  decision  of  the 
Queen's  Bench,  that  it  was  a  sufficient 
registration  of  a  design  applicable  to  the 
ornamenting  woven  fabrics  comprised 
in  class  12  of  stat.  5  &  6  Vict,  e,  100. 
s.  3.,  to  leave  with  the  registrar  a  pattern 
or  portion  of  the  article  of  manufacture. 
M*Crea  y.  Holdsworth  and  others,  307- 

II.  The  plaintiff  claimed  as  his  design 
the  particular  collocation  of  the  shaded 
and  bordered  stars  upon  an  ornamented 
chain  surface  as  shewn  in  the  registered 
pattern,  thus  forming  together  the  orna- 
mentation of  the  woven  fabric :  the  stars 
and  surface  were  old,  but  the  combina- 
tion was  new :  Held  a  new  design,  capa- 
ble of  being  registered.    Id. 

III.  The  pianoforte  score  of  an 
already  existing  opera,  whether  made  by 
the  composer  himself  or  by  another 
person,  is  the  subject  of  copyright 
within  stats.  5  &  6  Vict.  c.  45.  and  7  &  8 
Vict.  c.  1 2.    Wood  V.  Boosey  and  another, 
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IV.  Semble,  that  in  registering  an 
assignment  of  a  copyright  in  the  Book 
of  Registry  at  the  Hall  of  the  Stationers* 
Company  pursuant  to  those  Acts,  it  is 
not  indispensable  to  mention  the  place 
of  abode  of  the  assignee.    Id. 

V.  Semble,  that  it  is  not  necessary 
under  those  Acts  that  a  person  to  whom 
the  copyright  has  been  assigned,  not 


CORPORATION. 

according  to  the  statutory*  but  by  an 
independent  mod6,  must  register  the 
copyright  in  order  to  entitle  him  to 
bring  an  action  for  its  infringement.  Id. 

YI.  Per  Blackburn  3,  In  order  to 
comply  with  stat.  7  &  8  Vict.  c.  12.  #.  6. 
the  day  of  publication  should  be  stated 
in  the  register,  and  it  is  not  enough  to 
state  the  year  only.    Id. 


CORPORATION. 

Where  the  guardians  of  a  poor  law 
Union  order  articles  requisite  for  the 
purposes  for  which  they  are  incorporated, 
which  are  supplied  accordingly,  it  is  no 
answer  to  an  action  for  the  price  that 
the  contract  was  not  under  their  seal. 
Affirming  Clarke  v.  The  Guardians  of 
the  Cuckfield  Union,  21  L.J.  Q.  B.  349  ; 
16  Jut.  686;  Bail  Court  Cos.  61.  Ni- 
cholson V.  TAe  Guardians  of  the  Bradjield 
Union,  11 A^. 

See  Public  Health,  II.,  III.,  IV.    Qmo 
Warranto. 


COSTS. 

L  An  application  for  the  costs  of  a 
mandamus  must  be  made  within  two 
terms  of  the  obeying  of  the  writ.  The 
Queen  y.  The  Justices  qf  Kent,  394. 

II.  To  entitle  the  successful  party  in 
an  action  to  the  costs  of  the  attendance 
of  counsel  on  a  commission  to  examine 
witnesses  abroad,  it  must  be  shewn  that 
the  attendance  of  counsel  was  necessary 
for  the  conduct  of  the  commission.  Le 
Coca  and  Wife  v.  The  South  Eastern 
RaUway  Company,  415. 

III.  A  County  Court  Judge  having 
refused  to  hear  an  interpleader  summons 
on  the  ground  of  the  insufficiency  of  the 
particular  required  by  rule  130  of  the 
Kules  and  Orders  for  regulating  the 
practice  of  the  Count]^  Courts,  and 
having  ordered  the  claimants  to  pay 
costs,  this  Court,  on  making  a  rule 
absolute  under  stat.  19  &  20  Vict.  c.  108. 
9.  43.  on  the  County  Court  Judge  to 
bear  the  summons,  has  no  jurisdiction 


COUNCIL. 
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to  set  aside  the  order  for  payment  of 
costs.  In  the  matter  of  an  Interpleader 
in  the  County  Court  of  Surrey  in  Church^ 
ward  Y.  Coleman.  Maggs  and  another, 
claimants,  843. 

IV.  Re  Whitehead  v.  Procter,  3  H. 
4*  N.  532,  overruled.    Id. 

V.  Where  two  causes  of  action  are 
joined,  in  one  of  which  a  writ  of  trial 
could  not  be  issued,  and  in  the  other  it 
could,  and  the  plaintiff  does  not  recover 
in  respect  of  the  former,  but  recovers  a 
sum  not  exceeding  20/.  in  the  latter,  he 
is  entitled  to  costs  upon  the  higher 
scale,  under  R.  G.  H.  1853,  <*  Directions 
to  the  Masters  of  the  Courts,"  r.  7. 
(1  E.  Sf  B.  App.  p.  Ixvi.)  Cross  v. 
Hutchinson,  849* 

VI.  The  first  count  of  a  declaration 
was  for  unliquidated  damages :  the 
second  for  work  and  labour.  The  de- 
fendant succeeded  upon  the  first  count, 
and  the  plaintiff  recovered  less  than  20/. 
upon  the  second.  Held,  that  the  Mas- 
ter was  right  in  taxing  the  plaintiff  his 
costs  upon  the  higher  scale.    Id. 

See   Lands  Clauses  Consolidation  Act, 
II.,  v.,  VII.    Public  Health,  IV. 


COUNCIL. 
Order  in.     See  Public  Health,  I. 


COUNSEL. 

I.  Counsel  retained  to  conduct  a 
cause  is  clothed  with  an  apparent  autho- 
rity to  do  everything  belonging  to  the 
conduct  of  it  which,  in  the  exercise  of 
his  discretion,  he  thinks  best  for  the 
interests  of  his  client;  including  the 
withdrawing  of  a  Juror ;  and  if  acting 
within  the  limits  of  this  apparent  autho- 
rity he  enters  into  an  agreement  with 
the  counsel  for  the  other  side  as  to  the 
cause,  this  agreement  is  binding  on  the 
client.    Strauss  ▼.  Francis,  365. 

II.  Semble,  aliter,  when  he  make  as 
compromise  of  a  matter  collateral  to  the 
cause.    Id. 
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COURT. 


DAMAGES. 


III.  Coansel  has  no  right  to  manage 
a  cause  against  the  will  of  his  client,  or 
to  make  a  hinding  agreement  as  to  it,  if 
the  other  side  were  informed  that  his 
apparent  general  aathority  had  beeir  in 
fact  limited.    Id, 

See  Costs,  II. 


COURT. 

County. 

I.  Where  a  cause  is  tried  in  the 
County  Court  pursuant  to  a  Judge's 
order,  under  stat.  19  &  20  Vict,  c.  108. 
s,  26.,  the  application  for  a  new  trial 
must  be  maae  in  the  superior  Court : 
per  Curiam,  dubitante  Mellor  J.  Bahn" 
forth  V.  Pledge,  425. 

II.  There  is  no  rule  respecting  the  no- 
tice of  trial  necessary  when  a  cause  com- 
menced in  a  superior  Court  is  ordered 
to  be  tried  in  a  County  Court  under 
Stat.  19  &  20  Vict,  c,  108.  s.  26. :  it  is 
enough  that  the  notice  is  reasonable. 
The  Ipswich  Oas  Light  Company  v.  NoT' 
man,  847* 

See  Costs,  III. 

Police.    See  Metropolis,  Police  of. 

Probate.    See  Ejectment,  I. 

Discretion  of.    See  Articled  Clerk. 

COVENANT. 

Where  a  deed  is  made  between  parties 
a  person  who  is  not  named  a  party  to 
it,  but  is  so  described  that  he  can  be 
ascertained,  may  sue  upon  the  covenants 
contained  in  it.  Reeves  and  another  v. 
Watts.    Per  Blacklmm  J.,  523. 

See  Bankrupt,  III.     Colliery. 

CREDITOR. 

See  Bankn^t,  11.,  III.,  IV.     Compul- 
sion (fhaw. 

CUSTOM. 

I.  A  prescription  that  a  parish  shall 
repair  the  highways  in  another  parish  is 


bad  unless  founded  on  a  sufficient  con- 
sideration coeval  with  the  obligation. 
The  Queen  t  on  the  prosecution  of  the 
Melton  Mowbray  District  Highway  Board, 
against  The  Inhabitants  qfAshby  FohiOe, 
277. 

II.  Semble,  it  is  not  good  even  then. 
Id, 

III.  Concessum,  that  a  marriage  fee 
cannot  be  claimed  of  common  right,  but 
may  be  due  by  custom.  Bryant  v.  Foot, 
725. 

IV.  Where  there  has  been  long  con- 
tinned  modem  user  of  a  right  capable 
of  a  legal  origin,  the  jury  may  and 
ought  to  presume  it  to  have  existed 
from  time  immemorial,  unless  the  con- 
trary be  proved  by  evidence,  either 
direct  or  presumptive.    Id, 

V.  Quaere,  if  a  payment  is  reasonable 
in  itself,  it  makes  any  difference  that, 
in  consequence  of  changes  in  the  value 
of  money  or  other  circumstances,  it  has 
varied  from  time  to  time?    Id, 

VX  Such  a  right  may  be  disproved 
by  proof  of  its  being  "  rank ',"  i.  e.  so 
large  that  it  could  not  possibly  have 
existed  at  the  commencement  of  the 
time  of  legal  memory.    Id, 

VII.  The  objection  of  rankness  is  not 
confined  to  cases  of  claim  of  modas 
decimandi.  Per  Cockbum  C.  J.,  Mellor 
and  Lush  J  J.,  dissentiente  Blackburn  J. 
Id. 

VIII.  The  parson  of  an  agricnltural 
parish  claimed  a  fee  of  I3s.  on  every 
marriage  solemnized  in  his  parish 
church.  A  special  case  found  that  since 
1808  the  sum  of  I3s.  or  I3s.  6d.  had 
always  been  paid.  Power  having  been 
reserved  to  the  Court  to  draw  inferences 
of  fact ;  Held,  p^r  Cockbum  C.  J.,  Mel- 
lor  and  Lush  JJ.,  dissentiente  Blackburn 
J.,  that  the  claim  could  not  be  sup- 
ported.   Id. 

See  Easter  Offerings. 

DAMAGES. 

See  New  Trial,  I.,  II.,  III.  Pawn.  Sta- 
tute qf  Frauds. 


DAY. 


DIRECTIONS. 
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DAY. 
Of  publicatioD.     See  Copyright,  VI. 

DEBT. 

Assignment  of  before  action.  See  Equi' 
table  Grounds,  Plea  on. 


DEBTOR. 

See  Bankrupt,  IV.,  V.,  VI.     Compulsion 
qfLaw, 


DEDUCTIONS. 
See  Rate,  Poor,  I,,  II. 

DEED. 

Of  assignment.    See  Bankrupt,  II.,  V. 

Composition.    See  Bankrupt,  III.,  IV., 
VI. 

Inter  partes.    See  Banibrt^f,  III.   Cove- 
nant. 

1)ELIVERY. 
Of  goods.    See  Statute  qf  Frauds. 

DEPUTY. 

See  Articled  Clerk. 

DESIGN. 
Copyright  of.    See  Copyright,  J.,  II. 

DETINUE. 
See  Pawn. 

DEVISE. 

I.   Devise    as    follows:  —  •*To   my 
nephew  W.  P.  I  give  the  house  I  now 


live  in,  with  the  outhouse  and  garden 
and  orchard,  in  my  own  occupation,  to 
him  and  his  heirs  and  assigns  for  ever. 
I  give  to  my  niece  C.  P.  the  house  and 
outhouse  and  garden  as  now  in  the  oc- 
cupation of  T.  A.,  to  her  and  her  heirs 
and  assigns  for  ever."  The  house  in 
the  occupation  of  the  devisor  had  a 
pump  belonging  to  it,  which  T.  A.,  who 
had  occupied  the  other  house  as  yearly 
tenant  of  the  devisor  for  two  years,  had 
been  accustomed  to  go  to  and  draw 
water  from,  with  her  knowledge.  Held, 
affirming  the  judgment  of  the  Queen's 
Bench,  that  the  right  to  the  use  of  the 
pump  was  not  an  easement,  and  did  not 
pass  to  C.  P.    Polden  v.  Bastard,  130. 

II.  Devise,  before  The  Wills  Act, 
7  FT.  4  &  1  Vict.  c.  26.,  as  follows :— "  As 
touching  such  worldly  estate  wherewith 
it  hath  pleased  God  to  bless  me  in  this 
life,"  I  give  to  my  wife  M.  A.  L.,  whom 
I  constitute  my  sole  executrix, "  all  and 
singular  my  lands,  messuages  and  tene- 
ments by  her  freely  to  be  possessed  and 
enjoyed,  together  with  all  my  houses 
and  household  goods,  deeds  and  move- 
able effects ;  all  my  children  to  be  edu- 
cated and  settled  in  business  according 
to  my  wife's  discretion." 

Held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  the 
Queen's  Bench,  that  the  wife  took  an 
estate  in  fee  by  reason  of  the  direction 
of  the  testator,  for  the  education  and 
settling  of  his  children  in  business, 
whether  that  direction  was  obligatory 
upon  her  or  discretionary.  Lloyd  v. 
Jackson  and  others,  683. 

III.  By  the  Court  of  Queen's  Bench, 
the  other  words  pf  the  devise  would  by 
themselves  have  given  an  estate  in  fee 
to  the  wife.  QuoBre,  by  the  Exchequer 
Chamber  ?    Id. 

See  Ejectment,  I. 

DIRECTIONS. 
To  Masters.    See  Costs,  V.,  VI. 

DISCHARGE. 
Of  banknipt.  See  Bankrupt,  IV.,  V.,  VI. 
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DISCHARGE. 


EASTER  OFFERINGS. 


Of  jury. 
Jury, 


See  Judge  t  Power  to  Discharge 


DISCRETION. 
Of  Court.    See  Articled  Clerk. 
Of  Judge.    See  Judge, 

DISPUTE. 
Notice  to.    See  Ejectment,  I. 

DISQUALinCATION. 

See  PubUc  HeaUK  IV.    Justice  qf  the 
Peace^  Interested, 

DISTRICT. 
Boundary  of.    See  Local  Oovemment, 
Rate.    See  Public  HeaUh,  II.,  III. 

DOCK. 

See  Negligence, 

Commissioners.    See  Parish,  III. 
Dues.    See  Parish,  III. 

DORMANT. 
Partner.    See  BankrtqUy  I. 

DRAINAGE. 
Of  tbe  Fens.    See  Public  Body,  III. 

DUES. 
Dock.    See  Parish,  III. 

EASEMENT. 
See  Devise,  I. 


EASTER  OFFERINGS. 

I.  Quer^e,  whether  a  payment  of  2d, 
per  head  for  every  member  of  a  family 
of  or  above  the  age  of  sixteen  is  due  of 
common  right  as  an  Easter  offering? 
7^  Qaeenv.  Ho//,  643. 

II.  Terriers  produced  either  from  the 
btshop*s  registry  or  the  parish  chest, 
dating  from  1727  to  1825,  contained  the 
following  statement  as  a  class  of  '*  rights 
belonginflr  to  the  parish  church  of  B ," 
viz. :  "  Easter  offerings  Every  com- 
municant 2d.  every  cow  2d,  every  plongh 
2d.  every  foal  Is.  every  hive  of  bees  \d, 
every  house  Sid,"     Held 

(1).  That  the  terriers  were  admissible 
in  proof  of  a  customary  right  to 
the  oblations  therein  mentioned. 

(2).  That  they  were  evidence  of  a 
custom  such  as  excluded  the  com« 
mon  law  claim,  supposing  it  to  ex- 
ist, because  they  embraced  items  to 
which  the  common  law  right  did 
not  extend. 

(3).  That  each  item  was  an  indepen- 
dent charge,  and  therefore  those 
following  the  first  were  payable  by 
every  parishioner,  whether  a  com- 
municant or  not.       ^ 

(4).  That  the  custom  was  not  con- 
fined to  houses  which  were  ancient 
and  in  existence  when  the  terriers 
were  made,  but  attached  as  soon  as 
the  house  was  built  and  occupied. 

(5).  lliat  the  term  "communicant" 
might  mean  every  person  whom  the 
Church  in  ancient  times  regarded 
as  under  an  obligation  to  communi- 
cate, but,  in  the  absence  of  evidence 
to  shew  that  it  was  used  in  that 
sense,  it  was  confined  to  those  who 
actually  communicated.    Id. 


ECCLESIASTICAL  DISTRICT. 
See  Local  Government. 

EJECTMENT. 
I.  In   ejectment  by  the  heir  at  law 


EJECTMENT. 


ELECTION. 
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against  the  devisee,  the  defendant  served 
on  the  plaintiff,  under  stat.  20  &  21  Vict. 
c.  77'  s-  64.,  a  notice,  addressed  to  her 
and  her  attorney,  that  he  intended  at 
the  trial  to  f^ive  in  evidence  as  proof  of 
the  devise  the  probate  of  the  will.  ^The 
plaintiff  did  not  within  four  days  of  the 
receipt  of  that  notice  give  notice  to  the 
defendant  that  she  disputed  the  validity 
of  the  will.  At  the  trial  the  defendant 
produced  the  probate  of  the  will,  duly 
stamped  with  the  seal  of  the  Probate 
Court.    Held, 

1.  That  the  probate  was  conclusive 
evidence  of  the  validity  and  contents  of 
the  will. 

2.  That  the  notice  was  "given"  to 
the  plaintiff  as  required  by  sect.  64. 
Barrachugh  v.  Greenough,  170. 

II.  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict  c.  125.  *.  93., 
enacts.  If  any  person  shall  bring  an 
action  of  ejectment  after  a  prior  action 
for  the  same  premises  "  unsuccessfully 
brought"  by  him,  the  Court  or  a  Judge 
may,  if  they  or  be  think  fit,  on  the 
application  of  the  defendant  at  any  time 
after  appearance,  order  that  the  plaintiff 
shall  give  to  the  defendant  security  for 
costs,  with  stay  of  proceedings,  whether 
the  prior  action  has  heen  "  disposed  of 
hy  oiscontinuance,'  or  by  nonsuit,  or  by 
judgment  for\he  defendant.'*    Held 

(i).  That  this  section  applies  to  all 
cases  where  the  first  action  has  been 
'^unsuccessfully  brought,"  and  is 
not  restricted  to  those  mentioned 
at  the  end  of  it. 

(2).  Where  an  order  for  security  for 
costs  has  been  made  on  a  ground 
which  no  longer  exists  the  Court 
will  not  release  the  plaintiff  from  it  if 
the  facts  are  such  as  bring  the  case 
within  the  operation  of  the  section. 
Skene  v.  Davis,  463. 

III.  In  1857,  the  plaintiff,  as  heir, 
brought  an  action  of  ejectment  against 
the  defendant  for  certain  premises.  In 
1858,  it  was  agreed  that  the  action 
should  be  discontinued,  and  a  bill  in 
Chancery  brought  instead.  No  formal 
discontinuance  was  entered,  but  the 
suit  in  Chancery  was  instituted.  This 
was  discontinued  and  a  fresh  suit  com- 


menced, the  proceedings  in  which  were 
stayed  until  security  for  costs  should  be 
given.  In  1863,  the  plaintiff  brought 
another  action  of  ejectment  for  the  same 
premises ;  in  1864,  in  conseouence  of 
the  plaintiff  residing  out  of  the  juris- 
diction of  the  Court,  the  defendant  ob- 
tained a  Judge's  order  for  security  for 
costs,with  a  stay  of  proceedings.  In  1866, 
the  plaintiff  applied  to  set  aside  this 
order,  upon  an  affidavit  that  he  had  re- 
turned to  England  and  was  engaged  as 
private  tutor  in  a  family,  and  had  deter- 
mined not  to  go  again  out  of  the  juris- 
diction of  the  Court  until  the  cause  was 
tried  and  disposed  of. 
(1).  QtMPre,  whether  the  affidavit  was 

sufficient  ? 
(2).  Held,  that  if  an  application  had 
been  made  for  an  oraer  under  stat. 
17  &  18  Vict.  c.  125.  *.  93.,  on  the 
ground  that  the  prior  action  was 
unsuccessfully  brought,  the  Court 
would  have  made  it ;  and  therefore 
(3).  On  this  application  the  Court,  in 
the  exercise  of  its  discretion,  re- 
fused to  set  aside  the  order.    Id, 


ELECTION. 

See  Public  Health,  IL,  IV. 
ranto. 


Quo  War- 


ENTRIES. 
In  parish  book.    See  Parish,  III. 

EQUITABLE  GROUNDS. 

Plea  on. 

Declaration  for  money  due  on  an 
award.  Plea,  on  equitable  grounds,  that 
before  action  the  plaintiff  assigned  the 
sum  to  D.  4r  Co. ;  that  they  gave  notice 
thereof  to  the  defendant,  and  required 
him  to  pay;  that  the  assignment  re- 
mained m  force,  and  the  defendant 
remained  liable  to  pay  the  sum  to  them ; 
that  the  action  was  not  brought  for  their 
benefit  or  with  their  knowledge,  and  if 
the  plaintiff  recovered  the  defendant 
would  notwithstanding  be  forced  to  pay 


966 


ERROR. 


FISHERY. 


the  same  to  them.  Held,  that  the  plea 
was  good,  under  The  Common  Law  Pro- 
cedure Act,  1854,  17  &  18  Vict,  c,  126. 
s.  83.,  as  a  Court  of  equity  would  grant 
a  perpetual  and  unconditional  injunc- 
tion against  the  plaintiff  suing  for,  his 
own  benefit.    Jeffs  v.  Day,  250. 

See  Lands  Clauses  ConsoUdaHon  Act,  IV. 


ERROR. 
See  Judge,  Power  to  Discharge  Jury. 

ESTATE. 
In  fee.    See  Devise,  II.,  III. 

ESTUARY. 
See  Parish. 

EVIDENCE. 

See  Easter  Offerings,  II.  Ejectment,  L, 
III.  Negligence.  Parish,  II.,  III., 
IV..  V. 

EXPENSE. 

Apportionment  of.  See  Metropolis, 
Management. 

FAIR. 
See  Public  Race,  I. 

FEE. 
Estate  in.    See  Devise,  II.,  III. 
To  counsel.    See  Costs,  II. 

FELLOW  SERVANT. 
See  Master  and  Servant,  IV.,  V. 


FISHERY. 
See  Salmon  Fishery. 

FIXTURES. 
See  Rate,  Poor,  I.,  II. 

FOREMAN. 

See  Master  and  Servant,  I.,  11^  IV.,  V. 
VI. 

FORMA  PAUPERIS. 
Petition  in.    See  Banhnq^t,  V. 

FRAUDS. 
Statute  of.    See  Statute  (if  Frauds. 

FREEHOLD. 

Machinery  affixed  to.    Sea  Rate,  Poor, 
I.,  II. 

FREIGHT. 
See  Maritime  Law. 

FRIENDLY. 

Society.    See  Justice  qf  the  Peace  /»- 
terested,  II. 

GAME. 
See  Rate,  Poor,  III 

GARNISHEE. 
See  Banhngtt,  II. 

GAS. 
Works.    See  Rate,  Poor,  II 


GOODS. 


HIGHWAY. 


967 


GOODS. 

Delivery  of.    See  Statute  of  Frauds. 

Stolen   or    unlawfuUy^'obtained.     See 
,  Metropolis^  Police  of, 

HEALTH. 

Public.    See  Public  HeaUh. 

HEIR. 
At  law.    See  Ejectment,  I.,  III. 

HIGH  WATER  MARK. 
See  Highway,  III.   Parish,  II. 

HIGHWAY. 

I.  The  occupier  of  certain  land  in  a 
hamlet  maintaining  its  own  highway, 
which  was  part  of  a  township  maintain- 
ing its  own  poor,  which  was  part  of  a 
parish,  was  liable  ratione  tenurse  to 
repair  a  highway  within  the  hamlet,  and 
in  consideration  thereof  was  exempt 
from  the  repair  of  any  other  roads  within 
it.  The  whole  township  was,  with  others, 
formed  into  a  highway  district  under 
stats.  25  &  26  Vict,  c,  61.  and  27  &  28 
Vict,  c,  101.,  the  Quarter  Sessions 
directing,  in  accordance  with  sect.  7  of 
the  former,  that  no  separate  waywarden 
should  be  elected  for  the  hamlet,  and 
that  the  township  should  be  subject  to 
the  same  liabilities  in  respect  of  all  the 
highways  within  it  which  were  before 
maintained  by  the  hamlet,  and  that  one 
waywarden  should  be  elected  for  the 
township  as  a  whole:  held,  that  the 
exemption  from  highway  rates  by  reason 
of  the  liability  to  repair  the  one  highway 
in  the  hamlet  was  not  taken  away.  The 
Qmmu  y.  Heath  and  others,  285. 

II.  An  assessment  under  stat.  25  & 
26  Vict.  c.  61 .  made  on  a  parish  for  poor 
rates  and  highway  rates  ought  to  specify 


on  its  face  how  much  is  for  the  main- 
tenance of  the  poor  and  how  much  for 
highways,  and  why  one  occupier  who  is 
liable  to  both  is  charged  with  the  aggre- 
gate and  another  who  is  liable  to  one 
only  with  that  one.    Id, 

nL  Land  on  which  docks  had  been 
constructed  was  situated  on    the  fore- 
shore of  the  river  Mersey,  between  the 
ordinary  high  and  low  water  mark,  but 
that  land  had  been  reclaimed,  and  the 
tides  no  longer  flowed  over  it.    Before 
the  construction  of  the  docks  the  town- 
ship of  B,  extended  on  its  western  side 
along  part  of  its  course  as  far  as  the 
sea,  and  along  other  part  as  far  as  the 
mouth  of  the  Mersey,    There  was  no- 
thing to  shew  whether  the  township 
along  its  western  side  extended  beyond 
the  ordinary  high  water  mark.      On 
appeal  against  a  highway  rate :  held, 
(!)•  I^at  the  presumption  was  that 
the  land  was  not  within  the  town- 
ship of  B, 
(2).  That  it  was  not  within  a  district 
maintaining  its  own  highways  with- 
in Stat.  5&6W.4,c,  50.  s.  5.  TAe 
Trustees  of  the  Duke  of  Bridgwater, 
appellants,  The  Surveyors  of  High- 
ways for  the  Township  ofBootlecum 
Lir»acre,  respondents,  348. 

IV.  Sects.  94  and  95  of  stat.  5  &  6 
W,  4.  c,  50.  and  sects.  18  &  19  of  stat. 
25  &  26  Vict.  c.  61.,  which  give  to  jus- 
tices at  Special  Sessions  a  summary 
jurisdiction  to  enforce  the  duty  of  re- 
pairing highways,  and  "  if  the  dutjr  or 
obligation  of  such  repairs  is  denied" 
(sect  95  of  stat.  5  &  6  TT.  4.  c.  50.),  or 
'*  when  the  liabilitv  to  repair  is  denied" 
(sect.  19  of  stat.  25  &  26  Vict,  c,  61.), 
requires  them  to  direct  an  indictment  to 
be  preferred  again^st  the  parish^or  party 
charged  therewith,  apply  only  to  aamit- 
ted  highways ;  therefore  their  power  to 
direct  an  indictment  to  be  preferred 
exists  only  where  the  liability  to  repair 
an  admitted  highway  is  denied  on  the 
ground  of  liability  in  some  other  person. 
The  Queen  v.  Oliver  William  Tarrer, 
Esq.,  and  another,  554. 

v.  Mandamus  to  justices  to  hear  and 
determine  the  matter  of  summonses 
against  a  Highway  Board  and  the  way- 
warden of  a  parish  under  stat.  25  &  26 
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HIGHWAY. 


HORSE. 


ini 


Vict*  c,  61«  #•  \%.*  or  shew  cante  why 
they  sboold  oot»  in  poMuance  of  sect 
I9»  direct  an  indictmeot  to  be  preferred 
a^aiDft  the  |>aneh  io  respect  of  a  certain 
highway  being  out  of  repair.  Return, 
that  on  the  hearing  of  the  fummonBes 
the  liability  to  repair  the  road,  if  it  was 
a  common  highway,  was  not  denied  by 
the  waywarden,  which  denial  was  ad- 
mitted ny  the  prosecutor  to  be  honk  fide : 
that  the  only  question  was,  whether  the 
road  was  a  common  highway :  that  the 
Justices  heard  and  determined  the  mat- 
ter of  the  summonses  regarding  the 
•tate  oi  the  road  and  the  liaoility  of  the 
xiy  charged  with  the  repair  of  it; 
ustifying  under  sect.  19  the  not  direct* 
ng  an  indictment  to  be  preferred  nor 
receiving  evidence  in  sunport  of  the 
road  being  a  highway.  On  demurrer, 
held  a  good  answer  to  that  part  of  the 
mandamus  which  commanded  them  to 
direct  an  indictment  to  be  preferred. 
Id. 

VI.  Quaret  whether  it  was  an  answer 
to  that  part  which  commanded  them  to 
hear  and  determine  the  matter  of  the 
summonses  ?    Id, 

VII.  It  is  not  necessary  that  a  certifi  > 
cate  of  Justices  under  stat.  6  &  6  TF.  4. 
c.  60.  «.  86.  for  diverting  a  highway 
should  state  that  the  proposed  new 
highway  will  be  nearer  imd  more  com- 
modious: overruling  Re^.  v.  SAtte, 
1  Q.  B.  919.  TAe  Qttcsii  v.  PkilUpt  and 
another,  693. 

VIII.  Nor  is  it  necessary  that  the 
proposed  new  highway  should  be  en- 
tirely new ;  overruling  IVelch  v.  Nash, 
8  Ea$t  394.    Id, 

IX.  Nor  that  the  proposed  new  high- 
way should  be  completed  before  the 
cerUficate  is  obtained.    Id* 

X.  A  certificate  of  two  Justices  ob- 
tained by  private  nersons  stated  their 
desire  to  divert  and  stop  up  two  high- 
ways, and  in  substitution  for  them  to 
o|)en  a  new  highway  by  adding  to  an 
existing  highway  or  i>assage  called  £. 
Atti^  so  much  of  their  land  as  would 
make  it  thirty  feet  wide,  and  to  widen 
an  existing  higlway  called  H  Street  by 

dding  a  piece  of  land  &c.,  and  that 


the  iostices  had  viewed  the  h^f^fiwajs  to 
be  diverted  and  stopped  np,  and  vpoa 
that  view  fonnd  and  did  thereby  certify 
that  the  old  highways  might  be  diverted 
and  turned  so  as  to  make  them  more 
commodious  to  the  public  by  the  sab- 
stitotion  for  the  same  of  H.  Street  and 
B,  Alley  **  when  the  same  shall  have  been 
so  widened  as  aforesaid  by  the  addition 
thereto  of  such  new  highwavs  or  pieces 
of  land  as  aforesaid ;"  ana  that  thej 
had  viewed  the  proposed  new  highways, 
and  upon  such  view  found  and  did 
thereby  certify  that  they  "  will  be  more 
commodious  to  the  public"  than  the  old 
highwap,  and  that  the  old  highways 
"  will,  if  and  so  soon  as  such  diversion 
or  substitution  be  effected,  become  and 
be  wholly  unnecessarv  and  useless"  by 
reason  of  the  new  hignways  being  more 
commodious.    Held  good.    Id, 

See  Custom, 


HORSE. 
See  WofTanty, 

HOSPITAL. 
See  Justice  qf  the  Peace,  Interested,  II. 

HOUSE. 
See  Devise,  I. 

For   public  performance.     See  Pmblie 
Performance, 

ILLEGAL. 

Combination  of  workmen.    See  Work- 
men,  Illegal  Combinatiom  ^. 

INADEQUACY. 
Of  damages.    See  Nem  Trial 

INDICTMENT, 

Sec  Master  and  Serves/,  TIL,  VHI^  IX. 
Highway,  IV^  V^  M, 


INFRINGEMENT. 


INVALID  DEED. 
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INFRINGEMENT. 
Of  copyright.    See  Copyright. 

INHERITANCE. 
Words  of.    See  Devise,  II. 

INJURIOUSLY. 

Affected    lands.      See    Lands   Clauses 
Consolidation  Act,  I.,  II.,  Vm.,  IX. 

INJURIOUS  WORKS. 
See  Master  and  Servant,  VII.,  VUI.,  IX. 

INJURY. 

To  premises.    See  Lands  Clauses  Con- 
solidation Act,  I. 

INQUIRY. 

Before  sheriff  and  jury.     See  Lands 
Clauses  Consolidation  Act,  I.,  II. 

INSPECTOR. 
See  Master  and  Servant,  VI. 

INTERPLEADER. 
See  Costs,  UL 

INTERROGATORIES. 

Action  for  slander.  Plea,  not  guilty. 
The  plaintiff  applied  to  a  Judge  for 
leave  to  deliver  interrogatories  to  the 
defendant,  under  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict,  c. 
125.  s.  51.,  upon  affidavit  that  the  ulain- 
tiff  had  been  proposed  as  a  member  of 
a  club  in  B,  and  rejected ;  upon  inquiry 
he  was  informed  by  the  secretary  of  the 
club  that  the  cause  of  his  rejection  was 
information  given  to  the  club  by  a 
member  of  it  that  the  defendant  stated 
in  his  presence  in  a  certain  shop  in  B. 
that  the  pi  a  id  tiff  had  committed  forgery ; 
but  further  particulars  were  refused,  and 
the  persons  who  heard  the  words  spoken 
by  the  defendant  declined  to  give  any 
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information  respecting  them.  The  Judge 
made  an  order  for  interrogatories  as  to 
what  the  precise  words  were.  Held, 
that  it  was  right.  Atkinson  v.  Fos- 
broke,  618. 

INVALID  DEED. 
See  Bankrupt,  II.,  IV. 

JOINDER. 
Of  causes  of  action.    See  Costs,  V. 

JUDGE. 

Observations  by,  at  Nisi  prius. 

On  the  trial  of  an  action  of  slander, 
before  the  plaintiff's  counsel  stated  hit 
case,  the  Judge,  in  the  hearing  of  the 
jury,  suggested  to  the  parties  that  it 
would  be  better  to  withdraw  a  juror. 
This  was  declined,  and  the  jury  found  a 
verdict  for  the  defendant.  Held,  that 
this  observation  of  the  Judge  was  not 
calculated  improperly  to  sway  the  jury 
to  give  their  verdict  for  either  of  the 
parties.    Lloyd  v.  Jones,  475. 

Order  of.    See  Bankrupt,  II. 

Power  to  discharge  jury. 

I.  In  a>  case  of  felony,  capital  or 
otherwise,  the  Judge  has  a  discretionary 
power  in  case  of  evident  necessity  to 
discharge  the  iurjr  without  giving  a  ver- 
dict ;  and  such  discharge  is  no  bar  to  a 
fresh  trial  of  the  accused  on  the  same 
indictment.  fVinsor  v.  The  Queen  {in 
error),  490. 

II.  llie  discretion  of  the  Judge  in 
exercising  that  power  cannot  be  reviewed 
by  any  legal  tribunal.    Id. 

III.  Writ  of  error  upon  a  judgment 
on  an  indictment  at  the  Summer  As- 
sizes for  the  county  of  D.  alleged  that, 
at  the  Spring  Assizes  for  the  same 
county,  the  plaintiff  in  errorand  M.  A.  H. 
were  tried  for  murder ;  that  after  the 
case  on  the  part  of  the  Crown  and  of 
the  prisoners  had  been  concluded,  and 
the  Judge  had  charged  the  jury,  the 
jury  having  been  then  kept  together  for 
thirty-two  hours  during  the  trial,  retired 
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to  coDsuU  upon  their  verdict,  and  after 
five  hours,  that  is  to  say  at  ^ye  minutes 
before  midnight  on  Saturday,  and  before 
the  Lord's  day,  they  returned  to  the 
bar,  and  being  asked  by  the  Court  whe- 
ther they  had  agreed  upon  their  verdict 
said  that  they  had  not,  and  that  they 
could  not  agree  upon  any  verdict ;  and 
therefore,  because  it  appeared  to  the 
Court  that  the  jurors  had  not  agreed 
and  were  unable  to  agree  upon  any  ver- 
dict, and  because  all  the  other  business 
of  the  session  of  gaol  delivery  was 
finished,  and  because  the  Lord's  day 
was  immediately  at  hand,  and  because 
the  justices  were  required  to  proceed  to 
the  county  of  C.  on  Monday  next  en- 
suing, and  because  it  appeared  to  the 
justices  that  for  the  reasons  aforesaid  it 
was  necessary  to  discharge  the  jury, 
they  did  on  the  ground  of  such  necessity 
discharge  them.     Held,  no  error.    Id, 

Of  County  Court.    See  Casts,  IIL 


JUDGMENT. 

Registration  of.     See  Marshalling  As- 
sets. 

JURISDICTION. 

Of  justice  of  the  peace.     See  Highway, 
IV.,  v.,  VI ,  VII.,  VIIL,  IX,,  X. 

Of  the  Queen's  Bench.     See  Costs,  1., 
III.    Public  Health,  I.,  1 1.,  1 V. 

Plaintiff  not  within.  See  Ejectment,  III. 


JUROR. 

Withdrawal  of.     See  Counsel,  I.    Judge, 
Observations  by,  at  Nisi  Prius. 

JURY. 

See  New  Trial,  I.,  II.,  IIL 

Discharge   of.     See   Judge,  Power  to 
Discharge  Jury, 

JUSTICE  OF  THE  PEACE. 
Interested. 


I.  Any  direct  pecuniary  interest,  how- 
ever small,  in  the  subject  of  inquiry, 
disqualifies  a  person  from  acting  as  a 
judge  in  the  matter.  AUter,  where  the 
facts  are  such  as  merely  to  raise  a  sus- 
picion of  favour  to  one  of  the  litigant 
parties.  The  Queen  v.  J.  Rand  Esq.  and 
others,  297. 

II.  A  waterworks  Company  em- 
powered to  take  the  water  of  certain 
streams  on  obtaining  a  certificate  from 
two  justices  of  a  certain  fact,  was  pur- 
chased by  the  Corporation  of  Bradford 
under  a  power  given  by  statute.  A 
hospital  and  a  friendly  society  had  in- 
vested part  of  their  funds  in  bonds 
charging  the  borough  funds,  taken  in 
the  names  of  trustees.  Of  two  justices, 
by  whom  a  certificate  was  given  bon& 
fide,  one  was  a  trustee  of  the  society, 
and  another  a  trustee  of  the  hospital, 
though  neither  had  any  pecuniary  in- 
terest in  the  bonds.  Held,  that  they 
were  not  interested  in  the  subject  of 
inquiry  so  as  to  vitiate  the  certificate. 
Id, 

Jurisdiction  of. 

I.  The  rule  which  ousts  justices  of 
the  peace  from  entering  upon  a  question 
of  title  does  not  apply  where  title  is  an 
essential  element  in  the  inquirv  and  the 
application  of  the  rule  would  deprive 
them  of  jurisdiction  to  enter  upon  it 
The  Queen  v.  Henry  Allen  E^.  and 
another.  Justices  of  Brecknockshire,  and 
James  Herring,  902. 

n.  When  the  facts  to  be  proved  are 
of  the  very  essence  of  the  inquiry,  and 
there  is  evidence  before  the  justices  on 
both  sides,  this  Court  will  not  interfere 
with  their  decision  simply  because  they 
think  it  would  have  been  better  if  the 
justices  had  decided  diflferently.    Id. 

III.  In  February  parish  oflicers  gave 
M.,  who  occupied  a  parish  bouse,  notice 
to  quit.  Before  the  expiration  of  the 
notice  V.,  by  whom  M.  had  been  let 
into  possession,  and  who  claimed  title 
to  the  house,  received  possession  of  it 
from  him,  and  let  it  to  fV. "  On  the  4th 
April  the  parish  officers,  upon  complaint 
to  justices  under  stat.  59  G.  3.  c.  12. 
s,  24.,  obtained  a  summons  against  Af. 
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for  refusing  to  deliver  up  possession. 
On  the  hearing  neither  M,  nor  F.,  who 
had  knowledge  of  the  notice  given  to 
M.,  appeared,  and  the  justices  issued 
their  warrant,  under  which  the  church- 
wardens and  overseers  were  put  into 
possession.  Held,  that  the  justices  had 
jurisdiction  to  issue  their  warrant,  not- 
withstanding the  claim  of  title.    Id, 

See  HU/hway,  IV.,  V.,  VL,  VIL,  VIII , 
I  A,  X.    Metropolis,  Police  of, 

LADING. 

Bill  of.     See  Maritime  Law. 


LANDS    CLAUSES   CONSOLIDA- 
TION ACT. 

I.  On  the  execution  of  an  inquiry 
before  the  sheriff*  and  a  jury,  under  The 
Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  18.,  to  determine  the 
compensation  to  be  paid  to  the  proprie- 
tor of  a  messuage  and  land  in  conse- 
quence of  their  "  having  been  or  being 
injuriously  affected  by  reason  of  the 
execution  or  construction  of  the  railway 
and  works;"  it  did  not  appear  "that 
any  structural  injury  was  or  would  be 
caused"  to  the  premises  bv  the  con- 
struction of  the  railway;  but  it  did 
appear  that  "  by  reason  of  the  working 
of  the  railway  after  it  had  been  opened 
for  traffic,"  they  were  and  would  be 
"  subjected  to  vibration,  noise  and 
smoke  from  passing  trains,  and  were 
and  always  would  be  affected  and  de- 
preciated and  lessened  in  value  there- 
by :"  Held  bv  the  Exchequer  Chamber, 
consisting  of  Keating  and  Smith  JJ., 
and  Bramwell  B.,  dissentiente  ChanneU 
B.,  that  the  claimant  was  not  entitled 
to  compensation:  reversing  the  deci- 
sion of  the  Queen's  Bench,  consisting 
of  MeUor  and  Lush  J  J.  Brand  and  Wife 
V.  The  Hammersmith  and  City  Railway 
Company,  1. 

II.  On  the  TihNovember  B.  gave  notice 
to  the  Metropolitan  Board  of  Works, 
under  The  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict,  c.  18.,  sects.  51 
and  68  of  which  are  incorporated  with 
The  Metropolis  Management  Act,  1855, 
18  &  19  Vict.  c.  120.,  claiming  compen- 
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sation  for  injury  done  to  his  house 
which  they  had  injuriously  affected, 
and  for  his  interest  in  land  taken  by 
them,  and  in  case  of  refusal  desiring 
that  the  amount  should  be  settled  by  a 
special  jury.  On  the  27th  the  Board 
issued  their  warrant  to  summon  a 
jury.  On  the  day  for  nominating 
a  special  jury  and  after  the  jury  had 
been  nominated,  a  notice  in  v^riting 
was  given  to  the  claimant  stating  that 
the  Board  were  willing  to  pay  100/.  in 
satisfaction  of  all  damage  or  injurv 
sustained  through  their  works,  sucn 
sum  to  include  all  costs,  charges  and 
expenses  occasioned  by  or  incidental  to 
his  claim  or  the  proceedings  to  enforce 
it.  The  notice  was  signed  by  L,  an 
attorney,  for  S.,  solicitor  to  the  Board. 
This  was  declined,  and  on  the  inquiry 
the  jury  assessed  the  damages  at  75l, 
By  The  Metropolis  Management  Act, 
1855,  18  &  19  Vict.  c.  120,  S.  222., 
every  notice  given  by  or  on  behalf  of 
the  Metropolitan  Board  of  Works  under 
that  Act  shall  be  sufficiently  authenti- 
cated if  signed  by  their  clerk,  or  by  the 
officer  by  whom  the  same  is  given. 

1.  Held,  that  the  offer  was  bad  for 
including  costs,  and  therefore  the 
claimant  was  entitled  to  the  costs  of 
the  inquiry  under  sect.  51. 

2.  Quare,  whether  it  was  not  also  bad 
as  not  being  made  in  time  ? 

3.  Held,  that  the  signature  to  the 
notice  was  sufficient,  in  the  matter  of 
Balls  and  the  Metropolitan  Board  of 
Worhs,  177. 

III.  A  notice  to  treat  for  the  pur- 
chase of  land  under  The  Lands  Clauses 
Consolidation  Act,  1845,8  &9  Ftc/.  e.  18. 
s.  1 8.,  is  a  contract  of  purchase,  whether 
given  by  trustees  under  an  Act  of  Par- 
liament for  a  public  purpose,  or  by  a 
Company  formed  for  a  nrivate  specula- 
tion. Steele  v.  The  Mayor,  Aldermen 
and  Burgesses  of  the  Borough  qf  Livers 
pool,  261. 

IV.  Declaration  upon  an  award  made 
by  a  sole  arbitrator  under  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9 
Vict,  c.  18.,  stated,  that  under  The 
Liverpool  Improvement  Act,  1864,  and 
the  Acts  incorporated  therewith,  the 
defendants  were  authorised  to  purchase 
certain  messuages  and  lands,  and  that 
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the  plaintiflT  was  entitled  to  and  in- 
terested in  them  as  lessee  in  possession, 
and  the  defendants  gave  him  a  notice 
within  the  meaning  of  The  Lands 
Clauses  Consolidation  Act,  1845,  to 
treat  for  the  purchase  thereof.  The 
Court  refused  leave  to  plead  either  of 
the  following  pleas :  (1.)  lliat  the  de- 
fendants were  trustees  for  the  public, 
and  that  the  notice  to  treat  was  re- 
scinded by  them  before  anything  was 
done  under  it.  the  plaintiff's  interest 
not  being  beneficial  for  the  public  under 
the  purposes  of  the  Act.  (2.)  An  equi- 
table plea  to  the  same  effect.    Id. 

V.  A  party  who  succeeds  in  an  in- 
quisition held  under  sect.  94  of  The 
Lands  Clauses  Consolidation  Act,  1 845, 
8  &  9  Viet  c.  18.,  is  not  entitled  to 
costs  against  the  opposite  party.  C(^b 
V.  The  Mid  Wales  Railmay  Company, 
267. 

VI.  A  railway  Act.  7  &  8  Vict, 
e.  zcii.  ss,  216.  217.,  containing  pre- 
cisely similar  provisions  to  those  in  The 
Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  VicU  c.  18.  s.  127 ^f  enacted  that 
"  for  the  purpose  of  making  provision 
respecting  the  sale  of  lands  acquired  by 
the  Company  under  the  provisions  of 
this  Act,  but  which  shall  not  be  re- 
auired  for  the  purposes  thereof,"  the 
Company  should*  sell  such  superfluous 
lands  within  ten  years  after  the  passing 
of  the  Act;  and  if  the  Company  did 
not  sell  such  superfluous  lands  within 
the  period  aforesaid  they  were  to  **  vest 
in  and  become  the  property  of  the 
owners  of  the  lands  adjoining  thereto 
in  proportion  to  the  extent  of  their 
lands  respectively  adjoining  the  same." 
A  subsequent  Act  obtained  by  the 
Fame  Company,  26  &  27  Vict,  c,  cxcii. 
X.  28.,  enacted :  "  the  respective  periods 
by  the  several  Acts  relating  to  the  Com- 
pany limited  for  the  sale  of  the  super- 
fluous lands  are  hereby  respectively 
extended  for  five  years  from  the  passing 
of  this  Act,  and  those  several  Acts 
shall  be  read  and  construed  as  if  that 
period  had  been  fixed  by  each  of  those 
Acts  respectively."  The  land  of  an 
owner  adjoining  to  superfluous  lands 
continued  by  a  line  nearly  parallel  with 
the  railway  until  it  met  the  land  of 
another    owner   also    adjoining    such 


lands,  which  slanted  off  from  the  rail- 
way: Held, 

1 .  That  the  owners  of  adjoining  pro- 
perties in  contact  with  superfluous  land 
were  entitled  to  have  it  divided  among 
them  in  proportion  to  the  frontage  of 
each ;  that  is,  the  length  of  the  line  nf 
contact  of  each  property,  if  that  line 
was  made  straight  from  the  point  of 
intersection  of  the  two  boundaries  on 
one  side  to  the  point  of  intersection  of 
the  two  boundaries  on  the  other  side. 

2.  That  the  words  'Mands  acquired 
by  the  Company  under  the  provisions 
of  this  Act,  bnt  which  shall  not  he 
required  for  the  purposes  thereof,"  ex- 
tended to  lands  the  reversion  to  or 
other  partial  interest  in  which  had  been 
acquired  by  the  Company,  and  were  not 
confined  to  lands  acquired  with  the 
right  to  immediate  possession,  so  that 
the  Company  might  enter  upon  and 
apply  them  to  the  purposes  of  the  Com- 
pany. 

3.  That  sUt.  26  &  27  Vict,  c,  cxcu. 
had  not  the  effect  of  defeating  an 
interest  previously  vested  under  the 
provisions  in  the  former  Act.  Mondy 
V.  Corbett  and  others  and  J%e  London, 
Brighton  and  South  Coast  Railway  Com- 
pany, 544. 

VII.  By  The  Lands  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict,  c  IS. 
s,  52.,  the  costs  of  an  inquiry  before  a 
jury  as  to  the  value  of  lands  to  be 
purchased,  &c.,  '*  shall,  in  case  of  dif- 
ference, be  settled  by  one  of  the  Masters 
of  the  Court  of  Queen's  Bench  of  Eny' 
land  or  Ireland,  according  as  the  lands 
are  situate."  A  railway  Company  gave 
a  claimant  notice  to  treat  under  sect.  18 
of  that  Act:  he  claimed  650/.;  the 
Company  did  not  agree,  and  gave  him 
ten  days  notice,  under  sect.  38,  of  their 
intention  to  cause  a  jury  to  be  sum- 
moned, and  offered  400/. :  he  took  do 
notice  of  the  offer.  ITie  Company 
issued  their  warrant  to  the  sheriff,  and 
gave  notice  of  the  time  and  pUce  of 
holding  the  inquiry.  Before  that  time 
arrived  the  claimant  gave  notice  that 
he  would  accept  400/. :  the  Company 
then  refused  to  give  it.  The  jury  gave 
the  claimant  350/.  and  a  Master  of 
this  Court  having  taxed  the  costs  under 
sect.  52 :  held,  that  the  duty  was  im- 
posed upon  him  by  that  section  as  an 


LAWFUL. 


LORD'S  DAY. 


963 


independent  arbitrator,  and  not  as  an 
officer  of  this  Court,  and  therefore  the 
Court  had  no  power  to  review  his  taxa- 
tion. Owen  V,  The  London  and  North 
Western  Railway  Company,  768. 

VIIL  A  notice  to  treat  for  the  pur- 
chase of  land  under  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict, 
c.  \8.  s,  18.,  given  by  the  promoters  of 
a  railway  Company  to  a  tenant  having 
no  greater  interest  than  a  tenancy  from 
year  to  year,  is  not  a  requiring  posses- 
sion within  sect.  121  so  as  to  entitle 
him  to  have  his  compensation  assessed 
by  justices.  Tlte  Queen  v.  Alderman 
Stone  and  The  Metropolitan  Railway 
Company,  769* 

IX.  QtMere,  whether  he  has  any 
remedy  against  the  promoters  for  tying 
up  the  land  ?    Id. 


LAWFUL. 
Excuse.    See  Master  and  Servant,  III 

LIBEL. 

See  New  Trial,  II.,  III. 

LICENCE. 
See  Public  Performance.    Public  Race. 

LIEN. 
See  Bankrupt,  IL    Maritime  Law. 


LOCAL. 


Board  of  Health. 
IL,  III.,  IV. 

Xjovemment. 


See  Public  Health, 


In  1845  part  of  the  parishes  of  B.  and 
H.,  comprising  less  than  half  the  town- 
ship of  N.,  and  a  sm&U  portion  of  the 
township  of  C,  were  constituted  a  dis- 
trict for  spiritual  purposes  under  stat. 
6  &  7  Vict.  c.  37<>  and  named  the  district 
oi  Q.    A  small  part  of  the  township  of 


N.  was  included  in  the  pariiamentary 
and  municipal  borough  of  H.,  and  the 
council  of  the  borough  of  H.  were  the 
Local  Board  for  the  purposes  of  The 
Public  Health  Act,  1848,  and  The  I^cal 
Government  Act,  1858.  But  the  town- 
ship had  continued  to  maintain  its  own 
poor,  and  a  churchwarden,  overseers  of 
the  poor,  and  surveyor  of  highways,  had 
been  elected  and  appointed  annually. 
The  township  of  C.  was  in  the  parish  of 
B.  On  the  10th  October,  1864,  at  a 
meeting  of  the  owners  and  ratepayers 
of  the  district  of  Q.,  convened  by  the 
churchwardens  of  the  district,  a  resolu- 
tion was  passed  that  The  Local  Govern- 
ment Act,  1858,  be  adopted.  Subse- 
quently meetings  of  the  owners  and 
ratepayers  in  the  district  of  that  part  of 
the  township  of  N.  not  included  in  the 
parliamentary  and  municipal  borough 
of  H.  and  of  the  owners  and  ratepavers 
within  the  township  of  C.  were  held,  at 
which  resolutions  were  passed  adopting 
The  Local  Government  Act,  1858,  for 
those  districts.  Memorials  were  pre- 
sented  bv  ratepayers  of  the  townships 
of  N.  and  C.  against  the  adoption  of  The 
Local  Government  Act,  1858,  in  Q. 
After  inquiry  the  Secretary  of  State 
made  four  orders  sanctioning  the  adop- 
tion of  The  Local  Government  Act, 
1858,  in  Q.,  and  declaring  that  the 
adoption  of  that  Act  in  the  townships 
of  N.  and  C.  was  invalid.  Held,  that 
Q.  was  a  place  having  a  defined  boun- 
dary within  The  Local  Government 
Act,  1858,21  &  22  Vict.  c.  98.  s.  12  (3.\ 
and  was  not  a  less  place  included  with- 
in a  greater  within  sect.  14,  and  there- 
fore might  adopt  the  Act,  and  that  the 
orders  of  the  Secretary  of  State  were 
valid.  The  Queen  v.  The  Ratepayers  of 
Northowram  and  Clayton,  110. 

Improvement.    See  Lands  Clauses  Con- 
solidation  Act,  IV. 


LORD'S  DAY. 
i  Judge,  Power  to  Discharge  Jury,  III. 

LOW  WATER  MARK. 
See  Highway,  III. 
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LUNATIC. 

By  The  Lunatic  Asylums  Act,  1853, 
16  &  17  Vict  e.  97.  «.  108.,  if  the  guar- 
dians of  a  union  or  parish,  or  the  over- 
seers of  a  parish,  feel  aggrieyed  by  an 
order  under  sect.  97  adjudging  the 
settlement  of  a  lunatic  confined  in  an 
asylum,  they  may  appeal  to  the  Quarter 
Sessions  for  the  county  in  which  the 
union  or  parish  obtaining  the  order  is 
situate,  or  in  case  the  parish  or  union 
extend  into  several  jurisdictions,  then 
to  the  Quarter  Sessions  for  the  county 
or  borough  in  which  the  asylum  is 
situate.  An  order  adjudging  the  settle- 
ment of  a  pauper  lunatic  confined  in  an 
asylum  in  the  borough  of  Af.  in  the 
county  ofK.,  was  obtained  by  the  guar- 
dians of  a  union  which  was  partly  with- 
in and  partly  without  the  borough  of  A., 
which  was  wholly  in  that  county,  but 
had  a  separate  Courtof  Quarter  Sessions. 
Held,  that  the  appeal  against  the  order 
was  to  the  Quarter  Sessions  for  the 
county,  and  not  to  the  Quarter  Sessions 
for  the  borough  in  which  the  asylum 
was  situate.  The  Queen  v.  The  Justices 
of  Kent,  394. 


MACHINERY. 

Affixed  to  freehold.     See  Rate,  Poor, 
I..  IL 

MANAGER. 
See  Master  and  Servant,  IV.,  V, 

MANDAMUS. 
See  Costs,  I.    Highway,  V.,  VI. 

MANOR. 

Steward  of.     See  Articled  Clerk. 

MARITIME  LAW. 

The  captain  of  a  merchant  ship  bor- 
rowed in  a  foreign  port  a  certain  sum 
for  the  ship's  use,  m  consideration  of 
which  he  took  home  goods  for  the  len- 
ders, and  signed  bills  of  lading,  making 


the  freight  payable  to  them  or  their 
assigns  at  the  port  of  discharge:  Held, 
that  he  had  exceeded  his  authority,  as 
improperly  interfering  with  the  ship- 
owner's lien  on  the  unpaid  freight. 
Reynolds  and  another  v.  Jex,  86. 


MARRIAGE  FEE. 
See  Custom,  III.,*Vni. 

MARSHALLING  ASSETS. 

In  1854  judgment  was  obtained 
against  a  party,  who  died  intestate  in 
1862.  In  February,  1863,  the  plainiiflf 
registered  the  judgment,  and  proceeded 
by  writ  of  revivor  against  the  adminis- 
trator, who  before  the  judgment  was 
registered  had  exhausted  the  assets  in 
payment  of  the  simple  contract  debts : 
held,  that  by  force  of  stat.  23  &  24  Vict, 
c.  38.  s,  3.  the  defendant  was  protected 
against  the  judgment.  Kemp  v.  Wad- 
dingham  and  another,  administrators,  301. 

MASTER  AND  SERVANT. 

I.  The  defendants  sent  a  barge  under 
the  management  of  their  lighterman  to 
a  wharf  for  the  purpose  of  being  loaded  ; 
he  was  unable  to  get  up  to  it  in  conse- 
quence of  a  barge  belonging  to  the 
plaintiffs  lying  in  the  way  without  any 
one  in  charge  of  it;  the  foreman  of 
the  wharf  told  him  to  shove  the  other 
barge  away  as  it  had  no  business  there, 
and  to  bring  his  alongside  ;  he  then 
moved  the  plaintiff's  barge  from  the 
wharf,  and  made  it  fast  to  a  pile  in  the 
river.  When  the  tide  went  down  the 
plaintiff's  barge  settled  upon  a  projec- 
tion in  the  bed  of  the  river,  and  was  in- 
jured :  held,  that  the  defendants  were 
responsible,  as  the  lighterman,  in  doing 
the  act  complained  of,  was  acting  as 
their  servant.  Page  and  another  v.* 
Dtfries  and  another,  137. 

II.  Lamb  v.  Lady  Elizabeth  Palk, 
9  C.  4-  P.  621,  overruled.    Id, 

III.  A  cutler,  who  had  contracted 
to  serve  cutlery  manufacturers  for  two 
years,  was  summoned  under  stat.  4  0. 4. 


MASTER  AND  SERVANT. 
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c.  34.  8.  3.  for  absenting  himself  from 
his  service  without  lawful  excuse.  At 
the  hearing  before  the  justice  he  refused 
to  return,  saying  that  he  would  sooner 
go  to  prison  and  so  break  his  agreement. 
He  was  committed  to  prison  for  twenty^ 
one  days,  &c.,  and  nis  wages  abated 
during  that  time.  After  the  iroprison- 
menty  but  before  the  term  of  service 
had  expired,  he  refused  to  return,  on 
the  ground  that  the  agreement  was 
broken  and  at  au  end  by  his  going  to 

Srison.  Held,  per  Blackium  and  MeUor 
J.,  that  he  might  be  convicted  of  a  se- 
sond  offence  under  that  section,  as  the 
contract  continued  notwithstanding  the 
first  conviction  and  imprisonment,  and 
his  bon&  fide  belief  that  the  contract  was 
at  an  end,  though  it  should  operate  in 
mitigation  of  punishment,  did  not  con- 
stitute a  lawful  excuse :  Shee  J.  assent- 
ing only  upon  the  authority  of  the  ma- 
jority of  the  Judges  in  preceding  cases. 
Unwin  and  others,  appellants,  Clark,  res- 
pondent, 400. 

IV.  A  servant  cannot  recover  against 
his  master  for  injuries  sustained  in  his 
service  from  the  negligence  of  the  fore- 
roan  or  manager,  whose  lawful  directions 
the  servant  was  bound  to  obey.  Felt- 
ham  V.  England,  676. 

V.  The  defendant  was  a  maker  of 
locomotive  engines,  employing  a  great 
number  of  men.  In  the  course  of  the 
work  a  travelling  crane  was  used  to 
hoist  the  engines  and  conveythem  to 
tenders  for  their  carriages.  The  crane 
moved  on  a  tramway  resting  on  beams 
of  timber,  and  supported  by  piers  of 
brickwork ;  the  piers  had  been  recently 
partly  repaired  and  partly  rebuilt,  and 
the  brickwork  was  fresh.  At  the  time 
of  the  accident  the  piers  first  gave  way, 
and  then  the  beams  broke  from  the 
strain  thus  cast  upon  them.  The  acci- 
dent  occurred  on  the  first  occasion  of 
using  the  crane,  and  it  was  the  first 
time  that  the  plaintiff  had  been  employed 
upon  it  There  was  no  evidence  that 
there  was  any  defect  in  the  crane,  or 
negligence  in  the  mode  in  which  it  was 
used,  or  that  the  engine  was  of  unrea- 
sonable or  improper  weight,  nor  of  any 
personal  privity  or  inteiference  by  the 
defendant,  but  his  forexnan  or  manager 


was  present  and  gave  the  directions  in 
execution  of  which  the  plaintiff  was 
injured.  Held  that  the  defendant  was 
not  liable,  for  (1),  assuming  the  foreman 
was  guilty  of  negligence,  he  was  not  the 
representative  of  the  master,  but  only  a 
fellow  servant  of  the  plaintiff,  with  su- 
perior authority ;  (2),  there  was  no  evi- 
dence of  personal  negligence  in  the  de- 
fendant.   Id. 

VI.  By  an  Order  of  Council  made 
under  stat.  II  &  12  Vict.  c.  107.  s.  4. 
every  inspector  has  power  to  cause  to  be 
cleansed  and  disinfected  premises  in 
which  animals  labouring  under  the  cat- 
tle plague  have  been  or  may  be,  and 
every  owner  or  occupier  of  such  premises 
is  to  obey  any  order  given  by  the  inspec- 
tor for  that  purpose  under  a  penalty  of 
20/.  An  inspector  gave  an  order  to  the 
foreman  of  the  appellant,  who  resided  at 
a  distance  to  cleanse  and  disinfect  cer- 
tain premises,  which  order  was  dis- 
obeyed. Semble,  that  the  appellant  was 
not  liable  for  the  disobedience  of  the 
order  by  his  foreman,  per  Coclcbum  C.'J. 
Semble,  contrii,  per  MeUor  J.  Searle, 
appellant,  Reynolds,  respondent,  704. 

VII.  The  proprietor  of  works  not  in 
themselves  injurious  is  liable  to  be 
indicted  for  a  public  nuisance  caused  by 
the  acts  of  his  workmen  in  carrying  on 
the  works.     The  Queen  v.  Stephens,  710. 

VIII.  On  an  indictment  for  working 
a  stone  quarry  on  the  margin  of  a  public 
navigable  river  so  as  to  allow  the  rubbish 
from  it  to  fall  into  the  river  and  obstruct 
the  navigation,  it  was  proposed  on  be- 
half of  the  defendant,  who  did  not  per- 
sonally attend  to  the  business,  to  shew 
that  he  gave  directions  to  conduct  it  in 
a  proper  manner,  and  provided  proper 

5 laces  for  depositing  the  rubbish  ;  the 
udge  having  excluded  the  evidence  as 
immaterial :  Held,  that  he  was  right,  as 
the  defendant  was  liable  for  the  acts  of 
his  servants,  though  done  without  his 
knowledge  and  in  disregard  of  his 
orders.    Id, 

IX.  Quare  of  the  obsen^ations  of  Lord 
CampbeU  in  Reg,  v.  Russell,  '6  E.  ^  B. 
942.  947.    Id, 
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MASTERS. 


METROPOUS. 


MASTERS. 
Directions  to.     See  Costs,  V.,  VI. 

MEASURE 
Of  damages.    See  Statute  of  Frauds. 

MEMORANDA. 

Mich.  Term,  1865,  109. 
Mich,  Vac.  1865;  133. 
Trin.  Vac.  1866,  837. 

MEMORANDUM. 

See  WarrttHty. 

MENS  REA. 
See  Master  and  Servant,  III. 

METERS. 
See  Rate,  Poor,  h,  II. 


METROPOUS. 

Management. 

When  a  vestry  or  district  board  of 
works  under  sect.  105  of  The  Metropolis 
Management  Act,  1865,  18  &  19  Vict, 
c.  120.,  have  resolved  that  a  new  street 
shall  be  paved,  and  proceed  under  sect. 
77  of  The  Metropolis  Management 
Amendment  Act,  1862,  25  &  26  Vict. 
c.  102.,  to  apportion  the  expenses  among 
the  owners  of  the  adjoining  property, 
they  cannot  divide  the  street  into  sec- 
tions and  charge  the  expenses  of  paving 
each  section  on  the  owners  abutting  on 
it ;  but  there  should  be  one  estimate  of 
the.expenses  of  paving  the  whole  road, 
and  one  apportionment  of  those  ex- 
penses among  all  the  owners  of  pro- 
perty abutting  on  it.  Whitchurch,  ap- 
pellant. The  Board  of  Worhs  for  the 
Fulham  District,  respondents,  212. 

See  Lands  Clauses  Consolidation  Act,  II. 
Public  Health,  I. 


Police  of. 

I.  Stat.  2  &  3  Vict  c.  47.  #.  66.  era- 
powers  a  Metropolitan  Police  constable 
to  stop,  search,  and  detain  any  vessel, 
boat,  cart,  or  carriage,  in  or  upon  which 
there  shall  be  reason  to  suspect  that 
any  thing  stolen  or  unlawfully  obtained 
may  be  found,  and  also  any  oerson  who 
may  be  reasonably  suspectea  of  having 
or  conveying  in  any  manner  any  thing 
stolen  or  unlawfully  obtained.  Stat. 
2  &  3  Vict.  c.  71.  *.  24.  Every  person 
who  shall  be  "  brought  before  anv 
Metropolitan  magistrate  charged  with 
having  in  his  possession  or  conveying 
in  any  manner  any  thing  which  may 
be  reasonably  suspected  of  being  stolen 
or  unlawfully  obtained,  and  who  shall 
not  give  an  account  to  the  satisfaction 
of  the  magistrate  how  he  came  by  it» 
shall  be  deemed  guilty  of  a  misdemeanor 
and  be  liable  to  a  penalty  or  imprison- 
ment Sect.  26.  When  any  person  shall 
be  brought  before  any  such  magistrate 
charged  with  having  or  conveying  any 
thing  stolen  or  unlawfully  obtained,  and 
shall  declare  that  he  received  the  same 
from  some  other  person,  or  that  he  was 
employed  as  a  carrier,  agent,  or  servant 
to  convey  the  same  for  some  other  per- 
son, the  magistrate  is  to  cause  every 
such  person,  &c.  to  be  brought  before 
him  and  examined,  and  examine  wit- 
nesses touching  the  same ;  and  if  it 
shall  appear  that  any  person  had  pos- 
session of  such  thing,  and  had  reason- 
able cause  to  believe  the  same  to  have 
been  stolen  or  unlawfully  obtained,  he 
shall  be  liable  to  a  penalty  or  imprison- 
ment. By  sect.  55  of  c.  7l>  that  and 
the  former  Act  are  to  be  construed  to- 
gether as  one  Act.  Held,  that  the  juris- 
diction of  the  magistrate  under  c.  71> 
s.  24,  was  confined  to  cases  in  which  a 
constable  could  arrest  under  c.  47,  s.  66 ; 
which  applies  to  persons  haiang  or  con- 
veying things  in  the  streets,  and  not  to 
persons  having  possession  of  things  in 
a  house  or  other  building.  Hadley  and 
others,  appellants,  Perlu  and  another, 
respondents,  375. 

II.  Semhle,  per  Blackburn  J.,  that 
sect.  26  of  Stat  2  &  3  Vict.  c.  71.  is 
confined  to  cases  in  which  the  things 
have  been  actually  stolen  or  unlawfully 
obtained.    I<f. 
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NEW. 
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IIL  Upon  informations  against  the 
appellants  charging  that  they  unlaw- 
fully bad  in  their  possession,  and  con- 
trary to  the  statute,  a  number  of  sacks 
the  property  of  the  respondents,  and 
which    were   reasonably  suspected    of 
being  stolen  and  unlawfully  obtained, 
the   magistrate  issued   summonses  to 
the  appellants  to  appear  before  him  to 
answer    the    informations    &c. ;    they 
appeared    accordingly   and  were  con- 
victed :  the  sacks  were  found  at  the 
steam    flour   mills   of  the   appellants. 
Held, 
( 1 .)  That  the  appellants  were  "  brought 
before"  the  magistrate  within  the 
meaning  of  stat.  2  &  3  Vict  c.  71- 
«.  24. ;  but 
(2.)  That  they  had  not  possession  of 
the  sacks  within  that  section,  and 
therefore  the  conviction  could  not 
be  supported.    Id. 

MIDDLE  LEVEL. 
Of  the  Fens.    See  PubUc  Body,  III. 

MODERN  USER. 
See  Custom,  L,  II.,  IV.,  V.,  VI.,  VII. 

MODUS  DECIMANDI. 
See  Custom,  VII. 

MONEY. 

Payment  of,  under  compulsion  of  law. 
See  Compulsion  qf  Law. 

MUNICIPAL  CORPORATION. 
See  Public  Health,  II.,  III.,  IV. 

MUSICAL  COMPOSITION. 

See  Copyright,  III. 

NAVIGABLE. 
Tidal  river.     See  Parish,  11.,  III. 

NEGLIGENCE. 
The  plaintiff;  lawfully  passing  over  a 


ship  then  lying  in  dock  under  the  charge 
of  a  shipkeeper,  in  order  to  reach  the 
ouay  from  his  own  vessel,  which  lay  on 
the  other  side,  fell  through  an  unsecured 
hatchway  and  sustained  considerable 
injury.  In  an  action  against  the  de- 
fendant for  negligence,  the  only  evidence 
to  connect  him  with  the  shipkeeper  was 
the  production  of  the  ship's  register,  in 
which  he  was  described  as  owner.  The 
learned  Judge  was  of  opinion  that  there 
was  not  evidence  to  ^x  the  defendant 
with  liabilitv,  but  left  to  the  jury  ques- 
tions as  to  tne  fact  of  negligence  and  of 
contributory  negligence.  The  jury  found 
for  the  plaintiff.  Held,  per  Blackbum 
and  Lush  JJ.,  MeUor  J.  dissentiente, 
that  the  register  was  evidence  which' 
would  have  justified  the  jury  in  finding 
that  in  fact  the  defendant  employed  the 
shipkeeper.    Hibbs  v.  Bjoss,  655. 

SeiriVeto  Trial,  II. 


NEW. 
Design.    See  Copyright,  II. 

Street,  paving.  See  Metropolis,  Manage^ 
ment. 

Trial. 

I.  In  an  action  by  an  administratrix 
under  stat.  9  &  10  Vict.  c.  93.,  for  com- 
pensation for  loss  sustained  in  conse- 
quence of  the  death  of  the  intestate, 
the  questions  being  whether  there  was 
negligence  in  the  defendant  or  con- 
tributory negligence  in  the  deceased, 
the  jury  found  a  verdict  for  the  plaintiff, 
damages  40s.,  ll.  for  the  widow,  and 
lOf.  for  each  of  the  children :  the  Court 
granted  a  new  trial  without  saying  any 
thing  about  costs,  on  the  ground  that 
the  jury  had  shrunk  from  their  duty  of 
deciding  the  issue.  Springeit,  Adminis^ 
tratrix  of  WiUiam  Springett,  deceased,  v. 
BaUs,  477. 

n.  In  actions  of  tort,  where  the  jury 
have  made  a  compromise,  and,  instead 
of  deciding  the  issue  of  guilty  or  not 
guilty,  have  agreed  to  find  for  the  plain- 
tiff without  substantial  damages,  or 
have  evaded  the  duty  of  applying  their 
minds  to  the  consideration  of  the  amount 
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NISI  PRIUS. 


NOTICE. 


of  damages,  so  that  there  has  been  no 
real  assessment  of  them,  the  Court  will 
grant  a  new  trial.  Kelly  v.  Sherlock, 
480. 

III.  In  an  action  for  a  series  of  libels 
in  a  newspaper,  the  defendant  pleaded 
not  guilty,  and  gave  notice  under  stat. 
6  &  7  Vict,  c.  96.  #.  1.  of  his  intention 
to  give  in  evidence  in  mitigation  of 
damages  an  apology  which  he  had 
offered  to  the  plaintiff.  The  libels  were 
of  a  gross  and  offensive  character,  ex- 
tending over  a  long  period,  the  latter 
reiterating  imputations  which  had  been 
satisfactorily  explained;  but  the  con- 
duQt  of  the  plaintiff  afforded  matter  of 
mitigation.  There  was  no  proof  of 
actual  pecuniary  damage  s  but  the  apo- 
logy was  tardy  and  meagre.  The  jury 
gave  a  verdict  for  the  plaintiff,  with  one 
farthing  damages.  On  a  rule  for  a  new 
trial,  on  the  ground  thtft  the  damages 
were  inadequate :  held,  per  Blackburn 
and  Mellor  JJ.,  Skee  J.  dissentiente, 
that  it  was  a  question  for  the  jury  what 
compensation  in  damages  the  plaintiff 
was  entitled  to,  and  the  case  not  being 
within  any  exception  to  the  general  rule 
the  Court  would  not  interfere.  Id. 

IV.  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125.  *.  35., 
which  gives  an  appeal  on  motions  for  a 
new  trial,  does  not  apply  to  indictments. 
The  Queen  v.  Stephens,  710. 

See  Court,  County. 

NISI  PRIUS. 
See  Judge. 

NOISE. 

Injury  from.    See  Lands  Clauses  Con- 
solidation Act,  I. 

NON. 

Corporate  borough.    See  PubUc  Health, 
III. 

Delivery    of   goods.     See    Statute   of 
Frauds. 

Feazance.    See  Public  Body. 


NOTICE. 

See  Compulsion  of  Law.  Lands  Clauses 
Consolidation  Act.  II.,  III.,  IV.,  VII., 
VIII.,  IX.    Public  HeaUh,!. 

To  dispute.    See  Ejectment,  I. 

Of  trial.    See  Court,  County,  II. 

NUISANCE. 

See  Master  and  Servant,  VI.,  VII.,  VIII., 
IX. 

OCCUPATION. 
Of  docks.    See  Parish,  II.,  III. 

OFFICE. 

Articled  clerk  holding.  See  Articled 
Clerk. 

Corporate.     See  Quo  Warranto. 

OPERA. 
See  Copyright,  III. 

ORDER. 

In  Council.    See  Public  Health,  I. 

And  disposition  of  bankrupt.  See 
Bankrupt,  I. 

On  garnishee.    See  Bankrupt,  II. 

Of  Judge.  See  Bankrupt,  II.  Com- 
puUtion  of  Law. 

OWNER. 
Apparent.    See  Bankrupt,  I. 


PARISH. 

I.  An  estuary  or  arm  of  the  sea  is 
prim&  facie  extra-parochial;  but  this 
presumption  may  be  rebutted.  The 
Ipswich  Dock  Commissioners^  appellants, 
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The  Overseers  of  the  Parish  of  St,  Peter, 
Ipswich,  respondents,  310. 

JI.  A  wet  dock  was  constructed  on  a 
portion  of  land  reclaimed  from  the  ooze 
or  bed  of  a  navigable  tidal  river.  In 
order  to  prove  that  it  was  not  part  of 
the  adjoining  parish  evidence  of  peram- 
bulations of  that  parish  and  of  others 
abutting  on  other  portions  of  the  re- 
claimed land  was  given,  which  seemed 
to  shew  that  the  rights  of  those  parishes 
extended  onlv  to  high  water  mark. 
Against  this,  however,  it  appeared  that 
in  each  of  the  parishes  considerable 
tracts  were  reclaimed  from  the  ooze  or 
bed  of  the  river,  and  rated  to  the  poor 
rate.  Held,  that  the  presumption  of 
parochiality  arising  from  payment  of 
these  rates  outweighed  the  contrary 
presumption  arising  from  the  perambu- 
lations.   Id, 

III.  On  appeal  against  a  poor  rate 
by  the  Commissioners  of  the  Ipswich 
Docks,  it  appeared  that  by  stat.  45  6.  3. 
c.  ci.,  for  rendering  more  commodious 
the  port  of  Ipswich,  Commissioners 
were  appointed  for  improving  part  of 
the  river  Orwell,  within  the  borough 
of  Ipswich;  and  sect.  14  enacted  that 
certain  duties  should  be  paid  to  them 
by  the  owners  and  masters  of  vessels 
belonging  to  or  coming  to  the  port 
between  Stohe  Bridge  and  Levington 
Creeh,  a  distance  of  about  eight  miles, 
and  by  the  owners  of  all  goods,  wares, 
merchandise,  and  commodities  exported 
from  or  imported  into  the  port  of 
Ipswich  within  those  limits,  ana  for  all 
ships  coming  into  the  river  within  those 
limits.  By  stat.  55  6.  3.  c.  xxvi., 
paving  Commissioners  for  the  town  of 
Ipswich  were  empowered,  in  addition  to 
rates  on  houses  and  land,  to  levy  a 
certain  duty  on  all  coals  which  should 
be  imported  or  brought  into,  landed  or 
delivered  within  the  river  OrweU  or 
town  of  Ipswich,  or  the  harbour  thereof. 
In  1837  the  paving  Commissioners  ob- 
tained another  Act,  omitting  the  sec- 
tions by  which  they  were  empowered  to 
levy  the  coal  duty,  in  pursuance  of  an 
arrangement  by  which  the  river  Com- 
missioners, in  consideration  of  the 
paving  Commissioners  giving  up  that 


duty,  took  upon  themselves  the  debts 
of  the  latter.  In  the  same  year  the 
river  Commissioners  obtained  stat.  7 
>r.  4  &  1  Vict  c.  Ixxxiv.,  which 
repealed  stat.  45  6.  3.  c.  ci.,  and  ap- 
pointed the  Ipswich  Doch  Commis- 
sioners. Under  that  and  subsequent 
Acts  a  wet  dock  was  constructed  and 
had  since  been  maintained;  and  bv 
sect.  39  the  wharfs,  &c.,  and  so  much 
of  the  channel  and  ooze  or  mud  of  the  ' 
river  OrweU  as  would  be  enclosed 
within  the  area  of  the  dock,  &c.,  was 
vested  in  them.  The  Ipswich  Dock  Act, 
1852,  16  &  16  Vict.  c.  cxvi.  *.  40.,  re- 
enacted  sect.  14  of  stat.  45  6.  3.  c.  ci. 
By  sect  42  vessels  navigating  the  river 
above  Levington  Creeh  shall  be  deemed 
to  be  within  the  river  of  the  port  as  if 
they  had  come  into  the  dock.  By  sect. 
43  vessels  remaining  in  the  dock  for 
more  than  two  months  shall  pay  an 
additional  duty  per  month.  Sect.  52 
continues  to  the  Commissioners  the 
duty  of  1*.  per  ton,  and  the  further 
duty  of  6d.  per  ton  given  by  former 
Acts,  for  every  ton  of  coal  which  should 
be  imported  or  landed  within  the  river 
OrweU  or  town  of  Ifswich,  or  the  har- 
bour thereof,  otherwise  brought  or  de- 
livered within  the  limits  of  the  Act,  in 
addition  to  all  other  duties.  All  the 
moneys  raised  under  the  Acts  were  . 
expended  on  the  dock  and  on  improve- 
ments in  the  river,  in  pursuance  of 
the  requirements  of  those  Acts.  The 
wet  dock  consists  of  a  portion  of  the 
ooze  and  tidal  channel  of  the  OrweU, 
which  is  about  twelve  miles  in  length, 
and  lies  between  the  town  of  Harwich 
towards  the  south  on  the  coast,  and  the 
town  of  Ipswich  inland  to  the  north. 
The  river  6.  falls  into  the  Orwell  at  its 
northernmost  extremity  at  or  near  Stohe 
Bridge,    The  flow  of  tne  tide  reaches  a 

S)int  upwards  of  a  mile  beyond  Stohe 
ridge.  The  channel  of  the  OrweU  is 
always  covered  at  low  water.  Evidence 
of  perambulations,  consisting  of  entries 
in  a  book  produced  from  the  chest  of 
the  respondent  parish,  of  the  earlier  of 
which  the  handwriting  could  not  be 
identified,  the  later  of  which  were  in 
the  handwriting  of  deceased  vestry 
clerks,  tended  to  shew  that  the  OrweU 
below    high   water   mark   was    extra- 
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parochial.  On  the  other  hand  evidence 
was  Riven  that  between  1797  and  1811 
tracts  of  land  were  reclaimed  from  the 
bed  of  the  Orwell  on  the  side  of  the 
respondent  and  other  parishes,  and  that 
in  those  cases  persons  who  reclaimed 
them  were  rated  to  the  poor  rate  without 
opposition. 

(I.)  Quiere,  whether  the  site  of  the 
wet  dock  was  an  estuary  or  arm  of 
the  sea  ? 
(2.)  Held,  that  the  wet  dock  was  pa 

rochial ;  and 
(3.)  lliat   the    Commissioners  were 
rateable  for  the  revenue    derived 
from  the  duties  paid  by  vessels 
which  navi|(ated  the  river  above 
Levington  Creek,  though  they  did 
not  actually  enter  the  dock  ;  but 
(4.)  That  they  were  not  rateable  in 
respect  of  the  coal  duties,  as  they 
were  not  attached  to  or  connected 
with  the  occupation  of  the  docks. 
(5.)  Quare,  whether  the  earlier  entries 
in  the  parish  book  were  admissible 
in  evidence.  Id, 

IV.  With  respect  to  the  presumption 
of  eztra-parochiality,  there  is  no  dis- 
tinction between  the  sea  shore  and  the 
shore  of  a  tidal  river.  The  Trustees  of 
the  Duke  qf  Bridgwater,  appellants, 
The  Surveyors  qf  Highways  for  the  Town- 
ship  qf  BootU  cum  lAnacre,  respondents, 
348. 

V.  SemhU,  per  MeUor  J.,  that  Uex  v. 
The  Inhabitants  o/Landulph,  1 3f .  4*  Rob. 
393,  is  not  correctly  reported.  Id. 

See  Custom,  I.,  II.,  VIII.     Highway, 
n.,  IV.,  v.,  VI.    Lunatic. 

House.    See  Justice  of  the  Peace,  Juris- 
diction of.  III. 


PAUPER. 
Lunatic.    See  Lunatic. 


PAVING. 

See    Metropolis  Management.      Public 
Health,  ni. 


PAWN. 

A  person  to  whom  property  is  de- 
livered by  way  of  pawn  as  a  security 
for  the  payment  of  money  does  not,  hy 
delivering  it  to  a  subpawnee  as  security^ 
for  a  debt  of  his  own,  although  of  a 
greater  amount  than  that  for  which  it 
was  -pledged  to  himself,  and  although 
the  condition  on  which  it  was  pledged 
to  him  is  not  broken,  put  an  end  to  the 
original  contract  and  his  light  to  the 
possession,  so  as  to  enable  the  pawnor 
to  recover  the  property  in  an  action  of 
detinue,  unless  there  are  special  circum- 
stances shewing  damage  ;  per  Cockburm 
C.  J.,  Blackburn  and  Melhr  J  J. ;  dissen- 
tiente  Shee  J.    Donald  v.  SuMing,  783. 


PAYMENT. 
See  Promissory  Note.     Warranty. 

To  agent.    See  Sale  of  Goods. 

Under  compulsion  of  law.    See  Com" 
pulsion  of  Law. 

PECUNIARY. 

Interest.      See  Justice    of   the  Peace 
Interested. 

PENALTY. 
See  Public  Health,  II. 

PERAMBULATIONS. 
See  Parish,  IL,  lO. 

PERFORMANCE. 

Public.    See  Public  Performance. 

PETITION. 
In  form&  pauperis.    See  Bankrupt,  V. 

PIANO. 
For4e  score.    See  Copyright,  III. 


PLACE. 


PROBATE. 
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PLACE. 

Of  public  resort.  Sec  Public  Perform- 
once, 

PLAYS. 
See  Public  Performance, 

PLEA. 

On  equitable  grounds.  See  Equitable 
Grounds,  Plea  on. 

POLICE. 
Sec  Metropolis,  Police  of, 

POOR. 
Law  Union.    See  Corporation, 
Rate.    See  Bfl/e.  Poor,  in. 

POSSESSION. 
See  Paum. 
Unlawful.     See  Metropolis,  Police  of, 

PRACIICE. 

See  Costs. 

PREMISES. 

Compensation  for  injury  to.  See  Lands 
Clauses  Consolidation  Act,  I.,  II., 
VII.,  VIII.,  IX. 

PRESCRIPTION. 
See  Custom. 

PRESUMPTION. 

See  Custom,  IV.,  V.,  VI.,  VII.    High- 
way, III.     Parish. 

PRIOR  ACnON. 
See  Ejectment,  II.,  III. 


PROBATE. 
See  Ejectment,  I. 

PROMISSORY  NOTE. 

Instrument  ^  follows  s  "  On  demand 
I  promise  to  pay  to  the  trustees  of  the 
Wesleyan  Chapel,  Harrogate,  or  their 
treasurer  for  the  time  bein^,  100/.  in 
four  eaual  instalments,  &c.,for  value 
receivea."  Held  a  promissory  note,  as 
the  payees  were  certain  at  the  time  of 
the  making,  the  treasurer  being  simply 
agent  of  the  trustees  to  receive  payment. 
Holmes  and  others  v.  Jacques^  3.^7* 

PROMOTERS  OF  COMPANY. 

See  Lands  Clauses  Consolidation  Act,  I., 
II.,  VII.,  VIII. 

PROPERTY. 

See  Pawn. 

PROTECTION. 
See  Bankrupt,  II.,  IV.,  V.,  VI. 

PUBLIC. 
Body. 

I.  A  public  body,  bound  to  discharge 
a  public  duty  without  reward  and  with- 
out funds,  are  responsible  for  the  negli- 
gence of  those  whom  they  employ.  By 
the  Exchequer  Chamber,  reversing  the 
judgment  of  the  Queen's  Bench,  5B  SfS. 
440,  and  following  the  decision  of  the 
House  of  Lords  in  The  Mersey  Dock  and 
Harbour  Board  Trustees  v.  Gibbs,  and 
Same  v.  Penhallow,  L  R.  1  H.  L.  C.  93 ; 
35  Z.  J.  Exch,  225.  Coe  v.  Wise,  Clerk 
to  the  Middle  Level  Drainage  Commis^ 
sioners,  831. 

II.  Semble,  however,  that  in  such  a 
case  if  a  peculiar  remedy  for  compensa- 
tion is  given  by  statute  for  the  "  act"  of 
which  the  plaintiff  complains,  the  right 
of  action  at  common  law  is  taken  away. 
Id. 

III.  The  Act  for  improving  the  drain- 
age and  navigation  of  the  Middle  Level 
of  the  Fens,  7  &  8  Vict.  c.  cvi.,  sect.  217, 
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enacts  that  "  If  any  person  or  body,  at 
any  time  after  the  said  drainage  Uom- 
missionerB,  &c.,  shall  have  begun  to 
carry  this  Act  into  execution,  shsdl  hap- 
pen to  sustain  any  damage  or  injury  in 
nis  hinds,  &c.,  by  or  in  consequence  of 
any  act  of  the  said  Commissioners  for 
drainage,  or  their  agents,  wcnrkmen,  or 
servants,  ...  for  which  no  recompence 
or  satisfaction  is  hereby  otherwise  pro- 
vided," he  may  proceed  for  compen- 
sation. Semble,  that  this  section,  if  it 
stood  alone,  might  apply  to  unauthorized 
as  well  as  to  authorized  acts  of  the 
Commissioners,  on  the  principle  that 
omission  to  act  may  in  some  sense  be 
said  to  be  an  act;  but  held,  that  the 
whole  statute  taken  together  repelled 
this  conclusion.    Id. 

Company. 

By  The  Companies  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict.  c.  16. 
s.  1 6.,  "  no  shareholder  shall  be  entitled 
to  transfer  any  share,  after  any  call  shall 
have  been  made  in  respect  thereof,  until 
he  shall  have  paid  such  call,  nor  until 
he  shall  have  paid  all  calls  for  the  time 
being  due  on  every  share  held  by  him." 
In  1847  the  holder  of  original  shares  in 
a  railway  Company,  on  which  he  had 
paid  calls,  had  allotted  to  him  in  respect 
of  his  shares  new  preference  shares: 
these  shares  were  all  paid  up.  During 
1848  and  1849  five  calls  were  made  on 
the  original  shares,  and  were  not  paid. 
While  the  first  and  second  calls  were 
unpaid  he  sold  twenty  of  the  new  shares, 
and  the  transfer  was  registered.  In 
January,  1856,  the  remaining  new  shares 
were  converted  into  stock.  In  May, 
1856,  he  sold  to  the  plaintiff  a  portion 
of  the  stock,  and  executed  a  transfer 
deed.  Held,  that  sect  16  applied  only 
to  shares  on  which  a  call  could  be  made, 
and  therefore  the  Companv  was  bound 
to  register  the  transfer  deed,  though  the 
calls  on  the  original  shares  were  unpaid. 
Hubbersty  v.  The  Manchester,  Shefield 
and  Lincolnshire  Raihcay  Company,  54. 

See  Lands  Clauses  Consolidation  Act. 


7-,  Gas.    See  Rate,  Poor. 
— ,  Railway. 
On  appeal  by  The  Great  Eastern 


Railway  Company  against  a  poor  rate  for 
the  parish  of  H.,  it  appeared  that  the  Une 
of  the  appellants  ran  through  the  parish 
of  H.  with  two  branches,  one  leading  to 
B.  and  the  other  to  N,  There  was  a  sta- 
tion in  H: :  the  principal  trafiic  was  that 
passing  over  the  railway  in  H,  from  B. 
in  the  direction  towards  London  and 
back,  and  from  N.  in  the  same  direction 
and  back ;  there  was  also  considerable 
traffic  passing  over  the  railway  from  B. 
to  N.  and  back.  The  local  traffic  origi- 
nating or  ending  in  H.  was  smaU.  The 
rateable  value  of  the  railway  in  H.  was  as- 
certained by  an  arbitrator  to  whom  the 
appeal  had  been  referred  by  taking  the 
gross  earnings  in  the  parish  and  making 
the  usual  deductions  for  working  ex- 
penses applicable  to  those  parts  of  the 
railway  and  works  which  were  in  the 
parish,  the  method  adopted  being  to 
deduct  the  expense  of  the  whole  journey 
from  the  gross  earnings  of  the  whole 
journey  and  to  distribute  the  profit  rate- 
ablv  to  the  various  parishes  traversed ; 
and  he  made  allowance  for  depreciation 
of  rolling  stock  thus:  in  the  items  for 
locomotive  expense  and  carriage  and 
waggon  expenses  a  full  allowance  was 
made  for  the  annual  repairs  of  the  roll- 
ing stock  taken  upon  an  average  of 
several  years ;  and  as  this  stock  would 
after  a  certain  number  of  years  be  worn 
out  a  specified  sum  was  allowed  as  the 
proportional  part  of  a  fund  for  the 
renewal  of  the  stock  worn  out.    Held, 

1.  That  the  fact  that  owing  to  the 
increased  traffic  near  London  the  work- 
ing expenses  of  the  railway  in  other 
parishes  over  which  the  traffic  passing 
through  H.  passed  was  diminished  was 
not  to  be  taken  into  account,  as  lessening 
the  average  expenses  over  the  whole 
transit,  and  so  enhancing  the  rateable 
value  of  the  occupation  of  the  hne 
inH. 

2.  That  it  could  not  be  contended  as 
matter  of  law  that  the  allowance  for 
depreciation  in  the  rolling  stock  ought 
to  have  been  the  difference  between  the 
value  of  the  stock  at  the  beginning  and 
what  a  new  tenant  would  give  at  the 
end  of  the  year,  but  was  a  question  of 
fact  in  what  way  the  hypothetical  tenant 
from  year  to  year,  in  considering  what 
rent  he  could  afford  to  give,  would  cal- 
culate the  depreciation  upon  the  proba- 
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bility  of  his  tenancy  continuing  for 
more  than  a  year.  The  Great  Eastern 
Railway  Company,  appellants,  The  Over- 
seers of  the  Parish  of  Haughley,  res- 
pondents, 624. 

-,  Waterworks.    See  Justice  of 


the  Peace  Interested. 
Health. 

I.  Stat.  20  &  21  Vict.  c.  81.  s  23. 
empowers  the  Queen  in  council,  upon 
the  representation  of  a  Secretary  of 
State,  "  from  time  to  time  to  order  such 
acts  to  be  done  by  or  under  the  direc- 
tions of  the  churchwardens .  or  such 
other  persons  as  may  have  the  care  of 
any  vaults  or  places  of  burial,  for  pre- 
venting them  from  becoming  dangerous 
or  injurious  to  the  public  health  i"  and 
such  churchwardens  or  other  persons 
shall  do  all  acts  ordered,  and^  the  ex- 
penses incurred  shall  be  paid  out  of  the 
poor  rates  of  the  parish,  provided  that 
no  representation  shall  be  made  until 
ten  days  notice  of  the  intention  to  make 
it  shall  have  been  given  to  the  church- 
wardens or  other  persons  having  the 
care  of  the  vaults  or  places  of  burial. 
From  16799  when  the  land  in  question 
was  waste  ground,  the  governors  of 
Bridewell  Hospital  held  it  under  leases 
granted  from  time  to  time  by  the  free- 
holder, the  last  of  which  expired  at 
Lady  Day  1844;  and  until  Lady  Day 
1855  thay  continued  as  tenants  from 
year  to  year.  During  the  continuance 
of  the  leases  a  portion  of  the  land  was 
used  in  the  first  instance  as  a  burial 
ground  for  the  inmates  of  Bridewell 
Hospital  who  died*  there,  and  afterwards 
occasionally  for  other  persons,  some 
inhabitants  and  others  not  inhabitants 
of  the  precinct  of  Bridewell,  and  burials 
had,  as  far  back  as  living  memory  went, 
been  conducted  according  to  the  forms 
and  ceremonies  and  discipline  of  the 
Church  of  England;  but  there  is  no 
record  among  the  archives  of  the  dio- 
cese of  Lon£n  that  the  land  had  ever 
been  consecrated.  During  the  leases  a 
strip  on  the  east  side  of  the  land  was 
fenced  off  from  the  rest  by  a  wooden 
paling,  for  which  in  1828  was  substi- 
tuted a  wall  and  iron  paling;  but  in 
the  leases  the  whole  was  described  as 
burial  ground.    No  burial  had  taken 


place  in  the  land  since  1844.  In  1854 
an  order  in  council  was  made,  under 
Stat.  15  &  16  Vict  c.  85.,  that  burials 
"  in  the  precinct  of  Bridewell"  should 
be  discontinued.  In  1857  the  freeholder 
demised  the  land  to  S.  jfor  ninety-nine 
years,  and  in  1859  5.  demised  it  to  the 
plaintiff  for  fifty  years.  On  the  23rd 
July,  1859,  the  Secretary  of  State,  under 
Stat.  20  &  21  Vict,  c.  81.,  issued  a  no- 
tice of  his  intention  to  represent  to  the 
Queen  in  council  that,  for  the  purpose 
of  preventing  the  burial  ground  of  "  the 
precinct  of  Bridewell,  Black/riars,"  (by 
which  name  the  land  in  question  was 
known)  from  becoming  or  continuing 
dangerous  or  injurious  to  the  public 
health,  an  order  should  be  issued  for 
the  adoption  of  certain  measures  therein 
specified,  llie  notice  was  addressed  to 
"  the  person  or  persons  having  the  care 
of  the  burial  ground  of  the  precinct  of 
Bridewell,  Blackfriars^"  and  was  de- 
livered to  the  beadle  of  the  precinct, 
but  within  two  or  three  days  reached 
the  plaintiff.  On  the  12th  August  an 
order  was  made  by  the  Queen  in  coun- 
cil which  recited  a  representation  of  the 
Secretary  of  State  stating  his  opinion 
that  for  the  purpose  of  preventing  the 
place  of  burial  from  becoming  or  con- 
tinuing dangerous  or  injurious  to  the 
public  health  an  order  should  be  made 
for  the  adoption  of  the  measures  speci- 
fied, and  proceeded  to  order  the  adoption 
of  those  measures.  The  order  not  being 
complied  with,  the  Secretary  of  State, 
in  pursuance  of  the  ])Ower  given  by 
Stat.  22  Vict,  c.  I.  s.  1.,  directed  the 
churchwardens  of  St.  Bride,  in  which 
parish  the  burial  ground  was  situate, 
to  do  the  acts  in  the  order  mentioned, 
which  they  accordingly  did.  In  an 
action  of  trespass  against  them  :  Held, 

1.  That  stet.  20  &  21  Vict.  c.  81.  *.  23. 
applied  only  to  those  places  of  burial 
which  were  consecrated  or  vested  in 
trustees  for  purposes  of  burial,  or  which 
were  in  the  care  of  persons  as  places  of 
burial  at  the  time  the  Act  passed ;  and 
therefore 

2.  That  the  order  of  the  Secretary 
of  State  made  under  stat.  22  Vict.  c.  1. 
s.  1.  was  invalid,  and  did  not  protect  the 
defendants. 

3.  That  the  notice  of  the  Secretary 
of  State  under  stat.  20  &  21  Vict.  c.  81. 
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8,  23.  was  sufficiently  "  ^ren"  to  the 
plaintiff. 

4.  That  the  representation  by  the 
Secretary  of  State  recited  in  the  order 
of  council  of  the  1 2th  August,  stating 
his  opinion,  was  sufficient  ground  for 
the  order. 

5.  That  this  Court  could  not  review 
the  representation  of  the  Secretary  of 
State  or  the  order  in  council,  for  the 
purpose  of  seeing  whether  the  measures 
specified  went  beyond  the  protection  of 
the  public  health.  Foster  ▼.  Dodd  and 
another,  140. 

11.  By  The  Public  Health  Act,  1848, 
11  &  12  Vict.  c.  63.  f.  24.,  if  the  number 
of  persons  nominated  for  the  office  of 
member  of  the  Local  Board  of  Health 
exceed  the  number  to  be  elected,  the 
chairman  shall  cause  voting  papers,  in 
the  form  contained  in  Schedule  (A,)^  to 
be  prepared  and  filled  up,  and  shall 
insert  therein  the  names  of  all  the  per- 
sons nominated  in  the  order  in  wnich 
the  nomination  papers  were  received; 
and  shall,  three  days  before  the  day  of 
election,  cause  one  of  such  voting  papers 
to  be  delivered  by  the  persons  appointed 
for  that  purpose  to  the  address  in  the 
parts  for  which  the  election  is  to  be  held 
of  each  owner  and  proxy,  and  at  the 
residence  of  each  ratepayer  entitled  to 
vote  therein.  The  form  in  Schedule  (A.) 
has  columns  headed  "  No.  of  voting 
paper."  '*  Name  and  address  of  voter." 
"Number  of  votes.  As  owner.  As 
ratepaver."  By  sect.  25  each  voter  shall 
write  nis  initials  in  the  voting  paper 
delivered  to  him  against  the  name  of 
every  person  for  whom  he  intends  to 
vote,  and  shall  sign  the  voting  paper. 
By  sect.  28,  if  the  chairman  shall  neg- 
lect or  refuse  to  comply  with  any  of  the 
provisions  of  the  Act  he  shall  be  liable 
to  a  penalty  not  exceeding  50/  On  a 
motion  for  a  quo  warranto  information 
against  persons  elected  at  an  election  of 
members  of  a  local  Board  it  appeared 
that  the  voting  papers  deliverea  to  the 
electors  were  not  filled  up  with  the 
number  of  votes  to  which  each  was 
entitled,  whether  as  owner  or  ratepayer, 
and  the  number  of  votes  was  not  in- 
serted in  the  votinj?  papers  either  before 
or  after  the  election.  It  also  appeared 
that  the  chairman  omitted  to  fill  in  the 


number  of  votes  on  the  advice  of  his 
legal  adviser ;  that  after  the  election  he 
examined  the  voting  papers  with  the 
rate  book  and  owners'  claims,  and  de- 
termined the  number  of  votes  each  voter 
was  entitled  to,  and  certified  the  number 
of  valid  votes  given  for  each  candidate, 
and  the  names  of  the  |)er8on8  elected ; 
that  the  relator,  who  was  a  candidate, 
had  been  a  member  of  the  Board  from 
its  formation,  and  was  elected  in  a 
similar  manner  to  that  pursued  at  the 
election  in  question,  and  that  he  voted 
at  that  election,  and  did  not  raise  the 
question  of  the  validity  of  the  voting 
papers  until  after  he  was  defeated. 
Held. 

1.  That  the  relator  was  disqualified 
from  acting  as  such. 

2.  Per  Blackburn  and  MeUor  JJ.. 
SheeJ.  dissentiente,  that  the  omission 
to  fill  up  the  voting  papers  with  the 
number  of  votes  did  not  render  the 
voting  papers  null  so  as  to  avoid  the 
election. 

3.  Per  BlackburH&nd  MeUorJJ.,  that 
the  chairman  was  liable  to  a  penalty 
under  sect.  28  for  the  omission,  lie 
Queen  v.  Lofthouse  and  Wils(m,  447. 

TIL  Stat  20  &  21  Vict,  e.  50.,  which 
is  to  be  construed  with  stat.  5  &  6  fF.  4. 
c,  7^.*  by  sect.  1  repeals  sect  75  of  that 
statute ;  and  by  sect.  2,  re-enacting  it 
with  some  alterations,  the  trustees  act- 
ing under  any  Act  for  paving,  lighting, 
supplying  with  water  or  gas,  or  cleans- 
ing, watching,  regulating  or  improving, 
or  for  providing  or  maintaining  a  ceme- 
tery or  market  in  and  for  any  borough 
(whether  mentioned  in  the  schedules  to 
Stat.  5  &  6  W,A,  c.  76.,  or  subsequently 
incorporated  under  that  Act  or  other- 
wise), or  any  part  of  such  borough,  and 
whether  the  powers  of  such  trustees  do 
or  do  not  extend  beyond  the  limits  of 
such  borough,  may  by  indenture  duly 
made  transfer  to  the  body  corporate  of 
such  borough  their  powers,  property 
and  liabilities ;  and  the  body  corporate 
of  such  borough  shall,  on  such  transfer 
being  made,  be  the  trustees,  by  the 
council  of  such  borough,  for  carrying 
any  such  Act  into  operation ;  and  all 
the  property  of  the  trustees  shall  vest  in 
the  body  corporate  of  the  borough,  and 
all  the  liabilities  of  the  trustees  shall  be 
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borne  by  the  body  corporate  from  tbe 
time  of  the  transfer.  The  interpretation 
clause,  sect  142,  of  stat  6&6W.4. 
c.  76.  defines  '^tmstces"  to  mean  "  true* 
tees,  commissioners  or  directors,  or  the 
persons  charged  with  the  ezecation  of  a 
trust  or  public  duty,  by  whatever  name 
they  are  designatea."  By  a  provisional 
order  of  the  General  Board  of  Health, 
confirmed  by  the  Public  Health  Supple- 
mental Act,  1851,  No.  2,  14  &  15  Vict. 
e.  98.,  a  Local  Board  of  Health  was 
constituted  under  The  Public  Health 
Act,  1848,  11  &  12  Vict  c.  63.,  for  the 
parish  of  St.  J.,  M.,  comprising  the 
town  of  M.  and  also  a  rural  district : 
by  the  order  their  rating  powers  were  in 
the  first  instance  confined  to  an  area 
conterminous  with  the  town,  though 
power  was  given  Uiem  from  time  to  time 
to  extend  the  rating  area  so  as  to  bring 
into  it  the  rest  of  the  district,  and  the 
members  of  the  Local  Board  were  to  be 
elected  by  the  owners  and  ratepayers 
for  the  time  being  within  the  rating  area, 
and  the  Board  were  made  commissioners 
for  executing  certain  locsd  Acts  in  the 
town.  Afterwards,  the  town  of  M.  was 
incorporated.  The  Local  Board  then 
professed,  by  indenture  dated  2nd  Feb- 
mary,  1858,  under  stat.  20  &  21  Vict, 
c,  50.  8s.  2  and  3,  to  transfer  their 
powers  to  their  corporation  of  the 
borough,  which  subsequently  sought  to 
extend  its  powers  to  part  of  the  rural 
district,  and  made  a  general  district  rate 
on  all  the  rateable  property  in  the  parish 
as  well  without  as  within  the  town. 
Held,  that  the  common  council  of  the 
borough  of  M.  had  not  power  to  make 
the  rate,  inasmuch  as 

(1).  The  transfer  by  the  Local  Board 
to  the  corporation  was  invalid,  for  stat. 
20  &  21  Vict.  c.  50.  8.  2.  applies  only 
to  bodies  charged  with  the  duty  of  exe- 
cuting local  and  personal  Acts  of  the 
kind  mentioned  in  the  enactment,  and  a 
Local  Board  of  Health  constituted  under 
The  Public  Health  Act,  1848,  11  &  12 
Vict.  c.  63.,  are  not  trustees  acting 
under  an  Act  for  paving,  &c.,  within 
the  meaning  of  that  enactment. 

(2).  Stat.  21  &  22  Vict.  c.  98.  s.  26. 
does  not  render  valid  a  transfer  by  a 
Local  Board  of  Health  to  the  council  of 
a  corporate  borough  where  the  districts 
of  the  Board    and  of    the  corporate 
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borough  are  not  identical    Swi^ford  v. 
ATeMe,  573. 

IV.  The  chairman  of  a  Local  Board 
of  Health  in  a  non-corporate  district 
being  absent  during  an  annual  election 
of  members  under  The  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.,  and 
being  bv  reason  of  defect  in  his  eyesight 
unable  Dv  personal  examination  to  as- 
certain the  validity  of  the  votes,  or  to 
cast  them  up,  conducted  the  election  by 
two  persons  appointed  by  the  Local 
Board  before  the  election  to  assist  and 
attend  upon  him  for  that  purpose,  and 
ascertained  the  validity  of  the  votes  by 
their  examination,  conducted  in  pursu- 
ance of  his  directions,  and  nothing  oc- 
curred in  the  examination  which  had 
not  been  provided  for  by  his  directions, 
or  which  required  his  presence.  On  a 
quo  warranto  information  against  one 
of  thepersons  so  elected :  Held, 

1.  That  the  election  was  void. 

2.  That  the  relator  was  not  entitled 
to  costa  under  stat.  9  Ann.  c.  20. «.  5. 
7^  Queen  v.  Backhouse,  911. 

See  Local  Oovemment. 

Nuisance.  See  Master  and  Servant,  Vn., 
VIII.,  IX. 

Performance. 

Bv'sect.  2  of  stat.  6  &  7  Vict.  e.  68.  it 
shall  not  be  lawful  for  any  person  "  to  have 
or  keep  any  house  or  other  place  of  public 
resort''  "  for  the  pubUc  performance  of 
stage  plays"  witnout  legal  authority. 
By  sect.  11  every  person  who  for  hire 
shall  act  or  present,  or  cause,  permit,  or 
suffer  to  be  acted  or  presented,  any  part 
in  any  stage  play  in  any  place  not  duly 
licensed,  is  subject  to  a  penalty.  The 
appellants  hired  a  public  room  for  the 
public  performance  of  stage  plays  for 
six  consecutive  nights :  the  room  was 
not  licensed.  Held,  that  they  did  not 
*'  have  or  keep"  a  place  for  the  perform- 
ance of  stage  plays  within  sect.  2,  but 
might  be  liable  under  sect.  11.  The 
QtMeii  V.  Stmgneil,  124. 

Race. 

I.  Stat.  6  G.  4.  c.  81.,  which  imposes 
a  duty  on  an  excise  license  for  the  sale 
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of  beer,  and  a  penalty  for  not  taking 
out  that  licence,  and  by  sect.  11  enacts 
that  nothing  therein  contained  shall  ex- 
tend to  prohibit  any  person  duly  licensed 
to  sell  beer  by  retail  from  selling  it  in 
booths,  tents  or  other  places,  at  the  time 
and  place,  and  within  the  limits  of  hold- 
ing any  lawful  fair,  or  any  public  races, 
does  not  exempt  from  the  penalty  in  stat. 
36  O.  3.  c.  113.  #.  1.  for  selling  beer 
without  a  magistrates'  licence.  Ash, 
appellant,  Lynn,  respondent,  255. 

ll.  Quart,  whether  a  public  regatta  is 
within  the  exemption  m  stat.  6  O.  4. 
c.  81.  «.  11?    Id. 

RegatU.    See  PubUc  Race. 

PUBLICATION. 
Day  of.    See  Copyrit/ht,  VI. 

PUMP. 
Use  of.    See  Devise,  I. 

PURCHASER. 

See  Statute  qf  Frauds. 

PURCHASE. 
See  Lands  Clauses  Consolidation   Act, 

m.,  vi.,vu.,vni. 

PURIFIERS. 
See  RatCj  Poor,  II. 

QUARTER  SESSIONS. 

Concessum  that  on  the  hearing  of  an 
appeal  at  the  Quarter  Sessions  against 
an  order  of  justices,  it  is  competent  to 
either  party  to  produce  evidence  in  sup- 
port of  his  case  additional  to  that  given 
before  them.    The  Queen  y.  Hall,  642. 

See  Lunatic.    Salmon  Fishery. 

QUEEN'S  BENCH. 
Jurisdiction  of.    See  Costs,  I.,  III.,  IV. 


QUO  WARRANTO. 

Where  a  person  wrongfully  elected  to 
a  corporate  office  and  admitted  into  it 
resigns,  and  his  resignation  is  accepted, 
another  candidate  who  claims  to  have 
been  duly  elected  and  to  be  admitted 
into  the  office  is  entitled  to  a  quo  war- 
ranto.    The  Queen  v.  BUtard,  922. 

See  Public  Health,lL,iy. 


RAILWAY  COMPANY. 
See  Public  Company.    Railway. 

RANKNESS. 
See  Custom,  VL,  VIII. 

RATE. 

Highway.    See  Highway,  I.,  H.,  III. 

Poor. 

I.  In  assessing  to  the  poor  rate  pro- 
perty consisting  of  buildings,  machinery, 
&c.,  no  deduction  ought  to  be  allowed 
in  respect  of  things  which,  though  ca* 
pable  of  being  removed,  are  so  far 
attached  to  the  freehold  as  that  it  was 
intended  that  they  should  remain  per- 
manently connected  with  it  as  essential 
to  the  purpose  for  which  the  buildings 
were  erected;  and  the  fact  that,  ac- 
cording to  the  practice  and  course  of 
business  in  letting  such  property,  the 
tenant  would  have  to  take  to  and  find 
capital  for  the  purchase  of  those  things, 
makes  no  difference.  7^  Queen  v.  The 
Inhabitants  qf  the  Parish  qfLee,  188. 

IL  A  gas  Company  were  rated  in 
respect  of  the  occupation  of  land  by 
their  pipes,  and  on  appeal  claimed 
deductions  from  the  amount  at  which 
the  rateable  value  of  their  property  was 
assessed  in  respect  of  (1)  meters,  (2) 
retorts,  (3)  purifiers,  (4)  steam  engines 
and  boilers,  (5)  gas  holders,  and  (6;  trade 
fixtures.  (1).  The  meters  are  placed  on 
the  premises  of  the  consumers,  being 
used  for  the  distribution  of  gas  and  the 
earning  of  profits :  they  are  soldered  to 
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the  service  pipes,  bat  might  be  so  placed 
as  to  remain  lo  position  without  being 
fixed  in  any  way :  the  service  pipes  be- 
long to  the  Company  for  the  first  twenty- 
five  feet  from  the  main;  bevond  the 
twenty-five  feet  they  are  laid  down  and 
repaired  at  the  expense  of  the  consumer. 
The  meters  are  not  in  all  cases  at  so 
great  a  distance  as  twenty-five  feet  from 
the  main.  (2).  Retorts  are  instruments 
in  which  the  coals  are  carbonized  and 
the  gas  produced,  and  they  consist  of 
circular  pieces  of  clav,  to  which  the  heat 
is  applied,  arches  which  contain  them, 
pipes  which  permit  the  gas  to  ascend 
from  them,  their  ifon  faces,  and  pipes 
over  the  arches  which  convey  the  gas 
from  them  through  the  purifiers  to  the 
tanks  where  it  is  received  by  the  gas- 
holders. All  these  are  above  the  floor 
level,  and  are  distinct  and  severable 
from  the  basement  floor,  and  are  not 
attached  to  it  by  mortar  or  cement,  but 
are  packed  with  fire  clay,  which  hardens 
by  the  action  of  heat,  and  holds  them 
in  their  place.  They  are  very  perishable, 
and  require  to  be  renewed  every  two 
years,  and  are  therefore  so  constructed 
as  to  be  removable  without  difficulty 
and  without  injury  to  the  basement. 
(3).  Purifiers  are  massive  iron  vessels, 
standing  on  a  brick  base,  but  not  fixed 
thereto;  they  are  however  connected  on 
the  one  side  with  the  pipes  passing 
through  the  soil  from  the  retorts 
bv  screwed  bolts  fastened  into  the 
plates  of  the  purifier,  and  on  the  other 
with  main  pipes  similarly  attached  pas- 
sing through  the  soil  to  the  tanks  and 
gasholders.  C^).  Steam  engines  are 
used  for  driving  the  machinery,  pumps, 
Sec,  and  are  fastened  bv  screw  bolts  to 
a  stone  base  fixed  in  tne  soil :  by  un- 
screwing the  bolts  the  engines  can  be 
detached.  The  boilers  are  set  in  brick 
work,  which  is  fixed  in  the  soil.  (5). 
Gas  holders  are  hollow  cylindrical  vessels 
of  plate  iron,  open  at  the  bottom,  but 
roofed  in  with  the  same  material :  they 
are  not  fixed  in  any  way,  but  so  placed 
that  they  rise  and  fall  in  circular  tanks 
excavated  beneath  the  surface  of  the  soil, 
into  which  the  gas  passes  through  the 
purifiers  from  the  retorts ;  around  the 
edges  of  these  tanks  are  placed  iron 
columns.  The  gas  holders  are  fitted  on 
their  upper  rim  or  edge  with  wheels, 
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which  run  on  the  columns  and  guide  the 
gasholder  in  its  ascent :  they  are  easily 
taken  down  without  injury  to  the  foun- 
dation or  any  part  of  the  structure.  (6). 
Trade  fixtures,  such  as  pumps  and  ex- 
hausters, which  are  fixed  to  the  freehold, 
but  under  such  circumstances  and  in 
such  a  manner  that  they  would  be  re- 
movable as  tenant's  fixtures.  Held,  that 
a  deduction  ought  to  be  allowed  in  res- 
pect  of  the  cost  of  the  meters,  but  not 
in  respect  of  the  retorts,  purifiers,  steam 
engines  and  boilers,  gasholders,  or 
trade  fixtures.    Jd, 

III.  In  1682  the  manor  of  B.,  with  all 
its  rights,  members,  liberties  and  appur- 
tenances, and  all  wastes, ....  fowlings, 
hawkings,  huntings,  mines  of  coal  and 
lead  &c.,  was  conveyed  to  trustees  in 
trust  to  permit  certain  persons,  their 
heirs  and  assigns  (being,  as  determined 
by  a  suit  in  Chancery  in  1841,  all  the 
owners  of  ancient  tenements  in  the 
manor),  to  have  and  convert  to  their 
own  uses  the  proportion  of  the  ancient 
yearly  rents  of  the  messuages,  lands  and 
tenements,  and  of  the  moneys  by  them 
respectively  paid  for  the  purchase  of  the 
premises.  Under  an  Act  passed  in  1766, 
fi.  Moor,  parcel  of  B.  manor,  excepting 
about  11,000  acres,  was  inclosed.  The 
right  to  depasture  upon  that  moor  was 
then  vested  in  ana  exercised  by  the 
owners  of  ancient  lands  and  tenements, 
being  the  persons  entitled  to  the  mano- 
rial rights  under  the  deed  of  1682. 
Under  a  provisional  order  made  by  the 
inclosure  Commissioners  in  1856,  con- 
firmed by  Stat.  20  Viet  e,  5.,  the  moor 
was  converted  into  a  stinted  or  regulated 
pasture ;  each  freeholder  had  allotted  to 
him  a  proportionate  number  of  stints 
according  to  the  value  of  bis  property, 
and  361  stints  were  awarded  to  the 
trustees  or  lords  in  trust  of  the  manor, 
which  stints  they  held  in  trust  for  the 
freeholders  entitled  to  the  manorial 
rights  and  profits  under  the  trust  deed, 
and  the  profits  derived  from  these  stints 
formed  an  item  in  the  trustees'  annual 
account  of  receipts  and  expenditure. 
Many  of  these  freenolders  occupied  their 
own  lands  and  stints ;  others  let  their 
lands  to  tenants  either  together  with,  or 
separately  from,  the  stints.  The  order 
containea   the  following   reservation: 
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''That  the  right  and  interest  in  all  mines, 
minerals,  stones,  and  other  substrata 
under  the  lands  to  be  enclosed,  and  also 
the  right  of  all  manner  of  game  upon 
the  said  lands,  be  not  in  any  way  affect- 
ed or -interfered  with  by  this  inclosure : 
and  that  all  persons  entitled  to  such 
mines,  minerals,  substrata  and  game 
have  the  same  rights  of  entry  and  other 
rights  as  heretofore  used  and  enjoyed." 
On  appeal  against  the  valuation  list  for 
the  township  of  B,  made  in  pursuance 
of  The  Union  Assessment  Committee 
Act,  1862,  26  &  26  Vict.  e.  103.,  held, 
that  the  effect  of  the  order,  the  reserva- 
tion in  which  was  recognised  by  stat. 
8  &  9  Vict  c.  118.  s.  116.,  was  to  vest  the 
soil  of  the  stints  in  the  lord  of  the  manor 
and  the  freeholders  as  tenants  in  com- 
mon, and  to  sever  the  right  of  shooting 
from  the  soil,  so  that  it  became  an  incor- 
poreal right  in  gross,  and  therefore  not 
rateable  to  the  poor  rate,  nor  to  be  taken 
into  account  as  enhancing  the  value  of 
the  stints,  whether  held  by  the  trustees 
or  in  the  occupation  of  the  stint  holders. 
The  Overseers  qf  the  Toumship  of  Hilton 
and  Walkerjield,  in  the  Teesdale  UnioUj 
appMtnts,  The  Overseers  of  the  Township 
of  Bowes  and  others,  respondents^  223. 

See  Highway,  IE. 

Under  Public  Health  Acts.    See  Public 
Health,  III. 


RATIONE. 
TenursB  repair.    See  Highway,  I. 

REGATTA. 
See  Public  Race. 

REGISTER. 
Of  copyright.    See  Copyright,  1.,  IL, 

JL  V  *f  V  •^  V  X. 

Of  ships.    See  Negligence. 

REGISTRAR. 

Of  Bankruptcy.    See  Bimifcnp*,  IV.,  V., 
IV. 


REGISTRATION. 

See  Copyright,  I.,  II.,  IV.,  V.,  VL  Public 
Company, 

Of  judgment.    See  MarshaBing  Assets, 


REGVUE  GENERALES. 
Mich.  Vac.  1865,  134. 
7Vtn.T.  1867,399. 

RELATION. 
See  Bankrupt,  V. 

RELATOR. 
SeePii*KcHtfatt*,n.,IV. 

REPAIR. 
See  Highway,  L,  IV.,  V.,  VL 

RESCINDING. 

Notice.  See  Lands  Clauses  Consolidatum 
Act,  II.,  IV.,  VIL 

RESERVATION. 
Of  game.    See  Rate,  Poor,  JH. 

RESIGNATION. 
See  Quo  Warranto. 

RESPONDENT. 
See  JBe^  Bight  to. 

RETAINER. 

See  Counsel. 

RETORTS. 
See  Rate,  Poor,  IL 


REVIVOR. 


SCORE. 
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REVIVOR. 

See  Mar$hajOing  As8ets. 

RIGHT. 
To  (KMseMion.    See  Pawn, 
Of  shooting.    See  RatCj  Poor,  III. 

RIVER. 
See  Highnoay,  IH. 
"ndal.    See  Part«A,  II.,  ni. 

ROLLING  STOCK. 
See  PMie  Company.  RaUway. 

SALE. 
Bill  of.    See  Bankrupt,  V. 

Of  goods. 

Declaration  for  goods  sold.  Flea: 
that  the  plaintiff  sold  the  ffoods  hy  D. 
his  agent,  and  that  the  defendant  pur- 
chased them  of  D,  not  as  the  agent  of 
the  plaintiff,  hut  as  himself  being  the 
Tenaor  on  his  own  account,  and  the 
defendant  had  no  notice  or  knowledge 
that  D.  was  an  acrent  until  after  he  had 
paid  for  the  gooas,  and  the  defendant 
paid  for  them  bon&  fide  believing  that 
2).  was  the  vendor  of  the  soods  on  his 
own  account,  and  entitled  to  receive 
payment.  Held,  no  answer,  Drahtford 
V.  Piercy,  616. 

SALMON  FISHERY. 

I.  Where,  under  The  Salmon  Fishery 
Act,  1866,  28  &  29  Vict,  c.  121.,  the 
Secretary  of  State  on  application  of  the 
Quarter  Sessions  of  a  county  grants  his 
certificate  for  the  formation  ot  a  fishery 
district,  he  has  a  discretionary  power  to 
fix  its  limits,  and  is  not  bound  to  adopt 
those  applied  for.  7^  Queen  v.  Sir 
Qeorge  Qrey,  Bart.  Tee$  Fishery  Die- 
triei,  434. 


11.  Semble,  ferBlaekbum  J . ,  that  where 
such  an  application  to  the  Secretary  of 
State  is  about  to  be  made  by  the  Quarter 
Sessions  it  is  proper,  though  perhaps 
not  compulsory,  on  them  to  near  on  the 
subject  any  person  interested  in  the 
application.    Id, 

SCORE. 
See  Copyright,  ID. 

SEA. 
Arm  of  the.    See  Parieh,  I. 
Shore.    See  Highway,  III. 

SEAL. 
Of  Probate  Court    See  Ijfectmeni,  I. 
Contract  under.    See  Corporation, 

SECRETARY  OF  STATE. 

See  PubUo  Health,!.   Local  Government, 
Salmon  Fishery. 

SECURITY. 
For  costs.    See  Ejectment,  U.,  III. 

SERVANT. 
See  Master  and  Servant, 

SERVICE. 

See  Articled  Clerk. 

Of  summons.    See  Justice  of  the  Peace, 
Jurisdiction  qf,  IIL 

SETTLEMENT. 
Seehunatic. 

SHAREHOLDERS. 
See  Public  Company, 


SHARES. 
Calls  on.    See  PMie  Company. 
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SHERIFF. 


STEAM  ENGINE. 


SHERIFF. 
See  Bankrvpt,  IV. 

SHERIFF  AND  JURY. 

Inquiry  before.  See  La$uis  Clauses  Con- 
soMation  Act,  I.,  II.,  V.,  VII. 

SHIP. 
Keeper.    See  NegUgenee. 
Owner.   See  Maritime  Law,  Negligence. 

SHOOTING. 
Right  of.    See  Rate,  Poor,  III. 

SIGNATURE. 

To  notice.    See  Lands  Clauses  OmsoU- 
dation  Act,  II. 

SLANDER. 

8ee  Judge,  Observatums  bfoiNisi  Prtut. 
Interrogatories, 

SMOKE. 

Injury  from.    See  Lauds  Clauses  Gm- 
soUdation  Act^  I. 

SPECIAL  CASE. 
See  Begin,  Right  to, 

STAGE  PLAYS. 
See  PubUc  Performance. 

STATUTE  OF  FRAUDS. 

By  bought  and  sold  notee  signed  by 
brokers  acting  both  for  the  plaintiff  and 
the  defendant,  the  last  of  which  was 
dated  April  26th,  the  plaintiff  bought  of 
the  defendant  SOO  tons  of  iron,  the  de- 
Utrery  to  extend  over  tliree  months.  None 
of  tiio  iron  was  delirered  by  the  26th 


July,  A  correspondence  ensued  between 
the  brokers  and  the  defendant's  agent 
until  February  following,  from  whioi  a 
jury  might  properly  come  to  the  condur 
sion  that  tne  plaintiff  waited  for  the 
delivenr  of  the  iron  at  the  request  of 
the  de»ndant ;  he  then  went  into  the 
market  and  bought,  the  price  of  iron 
being  higher  Aan  at  the  end  of  Julg. 
Held  that,  as  the  plaintiff  had  not 
bound  himself  to  wait,  there  was  no 
alteraUon  of  the  contract  within  the 
Statute  of  Frauds,  29  Car.  2,  c.  3.  s.  17^ 
and  therefore  in  an  action  for  breach  of 
contract  he  might  recover  from  the  de- 
fendant the  difference  between  the  con- 
tract price  of  the  iron  and  the  market 
price  in  February.  Ogle  r.  Bari  Vane, 
855. 

STEAM  ENGINE. 
See  Rate^  Poor,  II. 

STEWARD. 
Of  manor.    See  Articled  CUrh, 

STINTED  PASTURE. 
See  Rate,  Poor,  III. 

STOCK. 
Transfer  of.    See  PubUc  Compaag. 
Rolling,    ^e% Public CompaMg,RaXlwag, 

STREET. 

Paving  new*  See  Metropolis  Manage' 
ment. 

SUBPAWN. 
See  Pawn. 

SUFFICIENCY. 

Of  notice  under  X^nda  Clansas  Con* 
solidation  Act.  See  Lands  Clauses 
ConsoUdaiionAct,U.,lW.,  YIL,  VIU., 
IX. 


SUMMONS. 


TRADE. 
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SUMMONS. 

See  Juitiee  of  the  Peaee^  Jurisdiction 
qf,IU. 


SUPERFLUOUS  LANDS. 
See  Lmtdt  Clauses  ConsoUdaHon  Act,  VL 

SUSPICION. 
Seeitfe^t^o/if  PoUee  qf. 

TAXATION. 

OfcoeU.    See  Co«f«,  II.,  v.,  VL  Lauds 
Clauses  CansoUdaOou  Act,  VII. 

TENANT. 

From  year  to  year.  SeeDert«e,I.  Lauds 
Clauses  CousoUdatiou  Act,  VIII..  IX. 

TERRIER. 
See  Easter  Offerings,  11. 

THREATS. 
See  Workmen,  lUegal  Combinaiion  qf. 

TIDAL. 
River.    See  Parish,  IL,  HI. 

TIME. 
Immemorial.     See  Custom,  I.,  11.,  IV., 

v.,  VL,  vin. 

For  notice.    See  Lands  Clauses  Consoli- 
dation Act,  n.,  vn. 

TITLE. 

Claim  of.     See  Justice  of  the  Peace, 
Jurisdiction  of  , 

TORT. 
Action  of.    See  New  Trial,  I.,  II.,  lU. 


TRADE. 
Flxtaret.    See  Rate,  Poor,  n. 

TRAFFIC. 
See  Public  Company.    Railway » 

TRANSFER. 
Of  stock.    See  PubUe  Compauy. 

TREAT. 

Notice  to.  See  Lands  Clauses  ConsoUda" 
tion  Act,  JL,  m.,  IV.,  VII.,VIIL,  IX. 

TRUL. 
See  Court,  County,  Judge. 
New.    See  New  Trial. 
Notice  of.    See  Court,  County,  II. 
Writ  of.    See  Costs,  V. 

TRUSTEES. 

See  Lands  Clauses  Consolidation  Act, 
III.,  IV.  Promissory  Note.  Public 
Health,  ni. 

TURNPIKE. 

By  a  local  turnpike  Act,  16  &  irFic^. 
c.  cxii.  s.  24.,  all  moneys  coming  to  the 
hands  of  the  trustees  by  virtue  of  the 
Act  were  to  be  applied,  first,  in  paying 
the  expenses  of  obtaining  the  Act ;  se- 
condly, in  defraying  the  expenses  of 
management,  not  exceeding  m  any  one 
year  300/.,  exclusive  of  payments  to  toll 
collectors  and  of  the  costs  of  prosecuting 
or  defendin|f  actions  or  suits ;  thirdly, 
in  maintunmg  and  repairing  the  roads, 
&c.,  the  amount  not  to  exceed  1600/.  in 
any  one  year  ;  fourthly,  in  paying  with- 
out interest  the  sums  due  on  the  credit 
of  the  tolls ;  lastly,  in  maintaining,  re- 
pairing and  improving  the  roads.  The 
annual  revenue  exceeded  1600/.,  and 
the  expenses  of  management  and  main- 
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UNION. 


VOTING  PAPER. 


taining  the  roads  fell  sbort  of  it,  so  that 
there  was  a  small  surplus  applicable  to 
the  reduction  of  the  debt.  The  trustees, 
thinkiug  it  proper  to  apply  a  larger  sum 
to  reducing  the  debt,  obtained  an  order 
from  the  justices,  under  stat.  4  St  SVict. 
c.  59.  <f.  1.,  requiring  the  Highway  Board 
to  defray  part  of  the  expenses  of  the 
maintenance  of  Uie  roads,  on  the  ground 
that  the  funds  of  the  turnpike  trust 
were  not  sufficient  for  that  purpose. 
Held,  that  the  trustees  were  bound  to 
applT  their  funds  in  the  order  provided 
by  theur  Act,  which  was  subseouent  to 
Stat  4  &  5  Vict.  c.  59.,  and  therefore 
the  order  of  justices  could  not  be 
supported.  T%eJVeardale  DUtrict  High- 
tony  Board,  appts.,  Bambridge,  Clerk  to 
the  Trusteee  ^the  Alston  Roads,  respt., 
604. 

UNION. 
See  ITt^iktpay,  II.   Lunatic.   Rate,  Poor. 

UNLAWFUL. 
Possession.    See  MetrqpoUe  PoUee, 


Modem. 
VI.,  VII 


USER. 
See  Custom,  I.< 


n.,iv.,v.. 


VALUATION. 
List.    See  Rate,  Poor,  UL 

VENDOR. 

See  Statute  of  Frauds. 

VERDICT. 

See  Judge,  Power  to  discharge  jury.  New 
Trial,  I.,  II.,  Ill 

VESTED. 

Interest.    See  Lands  Clauses  Consolida- 
tion Act,  VI. 

VIBRATION. 

Injury  from.    See  Lands  Clauses  Con-^ 
'   soUdatUm  Act,  1. 


VOTING  PAPER. 
SeePii«u;Hea&ib,II.,IV. 

WARRANTY. 

The  seller  of  a  horse  signed  the  fol- 
lowing document:  ''Mr.  C.  bought  of 
Mr.  6.  G.  a  brown  horse,  six  years  old, 
warranted  sound,  for  the  sum  of  180/. 
O.  O.  Warranted  sound  for  one  month. 
O.  G."  The  buyer  sent  the  seller  a 
cheque  payable  to  order,  with  the  fol- 
lowing memorandum  written  on  the 
back:  "This  cheque  is  received  by  me 
for  a  bay  horse,  price  90/.,  which  I  war- 
rant sound  for  one  month  from  the  date 
of  delivery ."  The  seller  indorsed  the 
cheque,  but  did  not  sign  the  memoran- 
dum.   Held, 

1.  That  the  words  "  warranted  sound 
for  one  month"  limited  the  warranty  to 
continue  in  force  for  one  month  from 
the  sale. 

2.  That  the  memorandum  on  the 
cheque  was  no  part  of  the  contract. 
Cht^pman  v.  GwigUier,  All. 

WASTE. 
See  Rate,  Poor. 

WATERWORKS. 

Company.      See  Justice  qf  ike  Peace, 
JtUerested,  II. 

WAYWARDEN. 
See  Highway,  I.,  V.,  VL 

WILLS  ACT. 
See  Devise,  II.,  III. 

WITHDRAWING. 

Juror.    See  Counsel.    Judge,  Ohserea- 
tions  by,  at  Nisi  Prius. 

WITNESS. 
Competent    See  Accomplice. 


WORKMEN. 


WORKS. 
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WORKMEN. 

See  Master  and  Servant^  III. 

Illegal  combination  of. 

Certain  members  of  an  association,  of 
which  A.  and  B.  were  respectively  chair- 
man and  secretary,  were  in  the  employ- 
ment of  C.  Early  in  October,  without 
notice  to  him,  two  of  his  workmen  who 
had  been  seen  in  conversation  with  B. 
suddenly  left  his  service ;  he  inquired 
of  B,  why  the  men  left,  and  B,  said  he 
must  know  it  was  on  account  of  his 
apprentices.  Most  of  his  men  having 
stopped  soon  after,  he  wrote  to^e  secre- 
tary to  ask  the  reason  why  his  men  were 
taken  away  from  him.  At  a  meeting  of 
the  association  at  which  A,  and  B,  were 
present,  a  letter  was  written  by  B.  to 
the  respondent  communicating  a  pre- 
vious resolution  of  the  association  that 
no  member  of  it  would  work  for  him 
until  he  parted  with  some  of  his  appren- 
tices, and  stating  how  many  he  would 
be  allowed,  and  that  there  would  be  so 
much  expense  to  pay  before  any  mem^ 
ber  of  the  society  would  work  for  him. 
On  an  information  under  stat.  6  G.  4. 
c.  129.  s.  3.  against  A,  and  JB.  for  forcing 
or  endeavouring  to  force  the  respondent 
to  limit  the  number  of  his  apprentices, 
the  justices  convicted  them.    Held, 


1 .  That,  as  the  justices  had  not  drawn 
the  inference  that  the  communication  of 
the  resolution  in  answer  to  the  inquiry 
of  the  respondent  was  intended  as  a 
threat,  the  evidence  was  not  sufficient 
to  support  the  conviction. 

2.  QuAfie,  whether  the  combination  of 
the  workmen  and  the  resolution  were 
iUegal? 

3.  Qumre,  whether  a  conviction  of  A. 
and  B,  for  ti  joint  threat  can  be  sup- 
ported against  A,  by  proof  of  a  threat 
by  him  only.  Wood  and  Barrow,  appts., 
Bowron,  respt,  931. 

WORKS. 

Board  of.  See  Lands  Clauses  Consolida^ 
tion  Act  J II.  ,.. 

Gas.    See  Rate,  Poor,  U. 

IS.      See 
VIII..  IX. 


Injurious.      See  Master  and  Servant, 
VII.,  ^ 


^       WRIT. 

Of  trial.    See  Costs,  IIL,  IV.    Court, 
County. 

YEARLY. 

Tenant.    See  Devise,  I.    Lands  Clauses 
ConsoUdatUm  Act,  VIII.,  IX. 


THE    END. 


RAYNEIt    ANH    m>l»*'^F.S,    PUIXTEK^.    FKTTrR    LANK,    E.C. 
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